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THE RETIRING AND INCOMING CHIEF JUSTICES OF INDIA. 

Of all the Chief Justices of India who have served so far Amal Kumar Sarkar, 
C.J., holds the record for the briefest tenure of office. It has been barely about 
three and a half months. Called to the Bar in 1931 he became a Judge of the 
Calcutta High Court in 1949 and a Judge of the Supreme Court in 1957. During 
all these years he had won for himself a name for unfailing courtesy, receptivity 
to arguments and great patience. He pulled his weight with his colleagues and 
would not hesitate to differ if necessary. His dissenting judgment in the Reference 
under Article 143 of the Constitution 1 , serves to illustrate this. The Chief Justice’s 
retirement will leave a void difficult to fill. 

His successor in office, Justice K. Subba Rao, is in his own way an arresting 
personality. An Indian lawyer can look forward to no higher distinction than being 
invited to serve as the Chief Justice of India. That great distinction has now come 
to Justice Subba Rao. He was in the front ranks of the Madras Bar when he be- 
came a Judge of the Madras High Court in 1948 at a comparatively early age. By 
training, temperament and association he was equal to handling and arguing a 
large number of cases. With the formation of the Andhra High Court in 1954 
he became the Chief Justice of that Court. On the integration of the Andhra and 
Telengana areas and tire Constitution of the State of Andhra Pradesh he took over 
the administration of the Judiciary as its first Chief Justice. Some of the urgent and 
important problems he had to tackle were the problem of fusion and merger of the 
Andhra and Telengana sections of the Bench and the Bar with their different histori- 
cal background and traditions and the problem of accumulation of arrears in the 
High Court. He succeeded remarkably well in both tasks and inspired confidence 
by his meiit, learning and experience, as well as by his administrative efficiency in 
organising the Andhra Pradesh High Court with genuine understanding and practi- 
cal wisdom to function within a short time on sound lines and without any hitch. 
When, therefore, at the end of January, 1958 he was appointed Judge of the Supreme 
Court it gave satisfaction all round. 

Though the quality of his judicial work and the contribution he has made could 
be assessed only after his retirement, this much may be said without offending pro- 
prieties. Justice Subba Rao has served the cause of justice untrammelled by any 
predilections, without any preconceived or a priori theory of justice, following always 
the light of his own mind. He has held the scales of justice even between the State 
and the subject, between party and party and brought to bear an objective outlook 
uninfluenced by extraneous considerations in dispensing justice. In the Supreme 


1. (1965) 1 S.CJ. 847. 
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Court he has never hesitated to express his own view points even if they were opposed 
to those oflzu colleagues His dissenting judgments are many and imposing Hu 
expositions have been lucid and logical free from embellishments and sentimentalism 
He has delivered a number of important judgments on constitutional and other ques- 
tions To him * a fundamental right is transcendental in nature and it controls 
both the legislative and executive acts ( Thomas Dana’s ease*, and “ fundamental 
rights cannot be made to depend «olely upon the presumed fairness and integrity of 
officers of State ” (Kuhen Chand Arora’s case 3 , Cherulal Parak s case 1 ), dealing with 
wagering contracts 1/ A 1/ Sartna s case 3 , dealing with Parliamentary Privileges 
and Freedom of the Press Nanaaatl's Case* on procedure when the Sessions Judge 
disagrees with the jury verdict etc Iuscktnan s case 1 dealing with desertion by a 
spouse and 1 aradarajan s case*, on kidnapping are some of his noteworthy decisions 

Justice Subba Rao s tenure of office as Chief Justice will be about a year and a 
half Though it is relatively onlv a short period we arc sure that the impact of his 
personahtv will be felt in the sphere of administration of justice within that tunc 
We offer him otir respectful and cordial felicitations 


2 (19j 9) M L J (Ctrl ) 474 (1939) S CJ 699 at p 715 

3 (1961) 2 SCJ 309 at p 322 (1961) MXJ (Cr| ) Ml 

4 (1939) S C J 878 (I9o9) 2 M L.J (S a) 81 (19a9) 2 An WH (S C ) 81 
(SC)®** 05 ”* (Wj9)MLJ (C,)66 ° (,9j9)2ML J <SC.) 125 (1953) 2 An WR. 

6 (1962)2 SCJ 347 s ( 1962) ML.J (Crl) 531 

7 A.I R 1964 SC. 40 

ai)640 5) 2SCJ 493 (I965) 2MI -J (SCHO (1965)2A„U R (SC) 40 (1963) MLJ 
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By 

Dr. Vishnu Narain Srivastava, m. a., Ph. D. 

Prof. & Head of the Deptt. of Political Science, D. A. V. College, Kanpur. 

The Indian Presidency has been a subject of interesting comment ever since the 
institution of the office by the Constituent Assembly of India and particularly since 
the commencement of the Indian Constitution on 26th January, 1950. The President 
possesses large powers under the Constitution, which fact creates the impression 
that he is by no means only the formal executive of the Union but that he can, if 
he so chooses, become a real ruler under the framework of the Constitution. There 
is the opposite view, popularly held in the country, that the President isa mere ‘figure 
head’ and that “ he could not act and will not act except on the advice of his 
Ministers’ and “ that 1 he occupies the same position as the King under the English 
Constitution. 2 ” 


, These views regarding the status, powers and functions of the President of India 
are confusing. A careful study of the Constitution will prove that the President is 
intended neither to be a powerful ruler nor a figure head nor an exact replica of the 
British Crown but he is to be a constitutional head of the state and the symbol of 
the nation, vested with considerable authority and status under the express provisions 
of the Constitution, sufficient to make him a brake in the governmental machinery 
and at times its engine — a position which is essential to the proper functioning 
of our quasi-federal Parliamentary democracy. 

President as the Chief of the Nation and the symbol of its Unity. — The importance 
of the President in the constitutional set up of the country is disclosed by the manner 
of his election 3 . He is elected by the members of an Electoral College consisting of 
(a) the elected members of both Houses of Parliament and ( b ) the elected members 
of the Legislative Assemblies of the States. Both Prime Minister Nehru and 
Ambedkar stated in the Constituent Assembly, 4 that election by such Electoral 
Colleges was tantamount to a direct election on the basis of a adult franchise. The 
suggestion that the Electoral College should consist of members of Parliament alone 
was turned down so that “ the President might not be a creature of the majority in 
power and a pale replica of the Prime Minister and therefore no better than a figure- 
head as in France under the Constitution of 1875, or Ireland.’’ 5 This would show, 
in the first place, that the President is not merely a figurehead and in the second 
place, that he represents the People of India, as against the Union Ministers who 
represent only the majority party in Parliament, thus making him not only the head 
of the Union, but also the Chief of the Nation and the concrete embodiment of the 
unity of the State. 

The President takes the oath 6 , to “ faithfully execute the office of the President 
of India and to preserve, protect and defend the Constitution and 


* Summary of thesis on which the degree of Ph. D. was awarded by the Agra University in 
the Convocation held on 4th December, 1965. 

1. Ambedkar, C.A.D., Vol. VIII, p. 215. 

2. C.A.D. Vol. VII, p. 32. 

3. Article 54. 

4. C.A.D. Vol. VH, p. 998 and Vol. IV, p. 846. 

5. C.A.D. Vol. IV, pp. 734-35. 

6. Article 60, 
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the law - ” In the result, he'has to maintain the Constitution against 

inroads from whatever quarters they might come Further, he fates an oath to 
devote himself ** to the service and well being of the People of India ” Thus, he 
represents the will of the people m securing the unity, welfare and integrity of the 
country No such oath is taken either by the Vice-President, the Prime Minister 
or any other Minister of the Union The oath taken by them is only to act within the 
Constitution, which can function only if preserved protected and defended by the 
President Thus, the obligations and responsibilities to which the President is 
pledged are different from and superior to those of the Vice President, the Prune 
Minister or any Minister of the Union 7 

Ministerial responsibility — The Constitution vests in the President a large array 
of powers and functions The impressive list of the Presidential powers bears a close 
resemblance to the formal powers of the British Monarch He is to exercise these 
powers and functions with the aid and advice of his Council of Ministers The 
British Sovereign is bound by the advice of his Ministers as is implied by the well' 
known doctrine that “ the King can do no wrong ” The Crown must act on the 
advice of the Cabinet and must not act on any other advice 1 This convention is 
enforced through the rule that every public act of the Crown must bear the counter- 
signature of some Minister responsible to Parliament This rule is so universal in 
its operation that it has been said that " there is not a moment in the King’s fife, 
from accession to his demise, during which there is not some one responsible to 
Parliament for his public conduct ' 9 There is no such explicit provision m the 
Indian Constitution to bind the President to act in accordance with the advice of 
Ins Council of Ministers Instead of providing that the President shall act only 
on the counter signature of a Minister responsible to Parliament, Article 77 (2) of 
our Constitution provides that the President himself shall make rules as to the 
manner in which his orders and instruments shall be authenticated and this is done 
at present by a departmental Secretary and not by a Minister 

6o, whereas in England the Ministers assume legal responsibility for the acts 
of the Crown, in India the Ministers have no legal responsibility for the acts of the 
President The proposal to incorporate instructions 1 ®, that the President would be 
bound by the advice of the Ministers was deleted by the Constituent Assembly The 
provision in the Irish, Constitution 11 that the President should accept the advice of 
the Ministers was also not incorporated m our Constitution The President is, there- 
fore , under no legal obligation to accept in every case with which he deals the aid 
and advice of his Council of Ministers B N Rau rightly observes that " even if in 
any particular instance the President acts otherwise than on ministerial advice, the 
validity of the act cannot be questioned in a Court on that ground ” 1 1 

Though there is no legal obligation upon the President to act upon the advice 
of his Ministers, the exigencies of responsible government demand that he should 
normally act on mimstenaladvice In England, the dependence or the Crown for 
taxes and supplies on the elected representalivrs or the people in the House of Com- 
mons obliges the Sovereign to rely on a ministry having the confidence of the House 
and the evolution of the doctnne that the Sovereign was bound to accept the advice 
of his ministry became inevitable. Its logical corollary was responsibility, of the 
ministry and not of the Crown for the government of the country The same basic 
postulate forms an integral part of the Tndian Constitution Under Article 113 

7 Mcshi . K. M The President under the Indian Corst (1963) p 3S-36 

8 Hatsbury Ha Isham Ed >ot VI pp 636-7 

9 Todd Pari amcr ary Cowcmert is England 2nd Ed to! I p 2C6 

10 Mnnshi , K M The President under the InJ an Cans! (I96 1 ; p 47 

11 ArticJe 13 (n) (10 of the Consultation of E rc 1937 

J2 Rau, B N India s ConsiituUca In the roaiie; (I9tO) p 373 
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of the Constitution, all estimates of expenditure other than those relating to expen- 
diture charged upon the Consolidated Fund of India are required to be submitted 
in the form of demands for grants to the House of the People which may “assent or 
refuse to assent to any demand for grant or assent to such demand subject to any 
reduction of the amount thereof.” Since the House of the People has thus the last 
word in financial matters and since that House is controlled by the Council of 
Ministers, the result will be that when a strong-headed President disregards the aid 
and advice of the Council of Ministers, the Council of Ministers through the House 
of the People, will refuse to assent to any demand for grant and will in this way be 
able to curb the powers of the President. Thus we see that for the smooth and 
efficient running of the administration, the President must act according to the advice 
of his Council of Ministers. Since in this way the control over the public Exchaquer 
is vested for all practical purposes in the Council of Ministers, the position virtually 
is that the real executive power of the Union is vested in the Council of Ministers and 
the President is normally only the constitutional head of the State and cannot for 
any long period of time run the machinery of government in disregard of the advice 
tendered by his Council of Ministers. 

We thus find that there are provisions in the Constitution the practical effect of 
which is that the President will normally be bound to act according to the aid and 
advice of his Council of Ministers. Indeed, no Sovereign or Governor-General 
in a British Dominion would dare reject the advice of his ministry save at his own 
peril. The abdication of Edward VIII, and the removal of the Governor-General 
of the Irish Free State on the advice of De Valera when he first came into power are 
recent illustrations. The President of India is also liable for removal by the process 
of impeachment. 

But, by no means does it follow that the President is merely a rubber stamp, a 
marionette in the hands of his Council of Ministers or dignified hieroglyphic- to use 
Coke’s immortal phrase. The Constitution secures to the President the same powers 
as Bagehot 13 ascribed to the Crown in England — ‘ the right to be consulted, the 
right to encourage, the right to warn.’ He has a very useful function to perform 
behind the scene. As provided in Article 78, all decisions of the Council of 
Ministers are communicated to him and he can call for any information. He is thus 
fully posted with the affairs of the Government. The method of election of the 
President set out in Article 54 ensures that the President is an elderly statesman 
enjoying the confidence of the elected elements of the various Legislatures. He can 
bring his experience and widom to influence the Council of Ministers in formulating 
their decisions. He is regarded as a non-party man with ability to approach all 
problems in an impartial and dispassionate manner and he can make his views felt 
by placing them before the Council of Ministers. Either he can convince the Council 
of Ministers or be convinced by them. If, however, his views do not ultimately 
prevail with the Council of Ministers, he must yield to their decisions. There is 
no express provision in the Constitution to this effect ; but this is law inherent in 
the mechanism of responsible Government and in the method of its working in what- 
ever soil that system of government is implanted. 

Presidential Authority. — Obviously, then, persuasion, not compulsion, is the 
normal instrument of Presidential authority. But, where the normal course of res- 
ponsible Government ceases to run smoothly and acceptance of ministerial advice 
tends to create a breakdown of the constitutional machinery, the President’s personal 
intervention becomes imperative. Situations may arise, where no single party. com- 
mands a majority in the Legislature to be able to undertake the responsibility of 
forming a Government as happened in England in 1931 under the Labour Govern- 
ment and Ramsay Macdonald was commissioned by the Sovereign to form a 
National Government of all parties, or, having formed a Government, its stability 
may be threatened by unforeseen events ; or, a Government in power might embark 
on action in persistent violation of the law or deliberate defiance of the Constitution 


13. Bagehot, English Constitution (World Classics Ed. 1928) j). 67. 
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as the Premier of New South Wales, Lang, did jn 1932 , or again a Government is 
corrupt and this charge is proved as happened in the case of John Macdonald’s 
Government m Canada in 1873 and its continuance might become obnoxious to 
the nation and its policies might become ruinous to the countiy It is, indeed, 
impossible to predict every exigency th3t may render it impossible for the President to 
accept ministerial advice In all such circumstances, the President of India, like the 
British Crown or Dominion Governor-General, may be presumed to have a clear 
right to depart from ministerial advice and act on his own discretion 

There are certain other exceptional matters in which the advice of the Council 
of Ministers is not required or is not reliable or is not sufficient or is not available. 
Among these exceptional matters are the following 

(1) The appointment and dismissal of a Prime Minister who ceases to enjoy 
the leadership of his party 

(2) Dismissal of a nunistty which has lost the confidence of Parliament 

(3) Dismissal of a House of the People, which appears to the President to 
have lost the confidence of the Public 

(4) The exercise of the powers as a Supreme Commander in an emergency 
where the ministry has failed to defend the country 

(5) When there is no ministry due to a possible wholesale assassination. 

(6) Consultation with the Supreme Court of India under Article 143 when 
there is a cleavage of opinion between him and the Council of Ministers on any 
question of law or fact 

The President may also disregard the advice of his Council of Ministers in such 
matters as the protection of the interest of minorities 14 and backward classes 18 , the 
exercise of lus emergency 14 powers to suspend the Constitution^ in a State where 
another party is in power, the appointment of a Finance Commission 1 *, an election 
Commission 1 * for the superintendence, direction and control of elections, the Attor- 
ney General 1 * of India in order to receive independent advice in constitutional 
matters, the Comptroller and Auditor-General of India” members of the Union 
Public Service Commission* 1 , Judges of Supreme Court 1 * and High Courts**, etc. 
These are matters in the decision of which any party bias has to be avoided The 
President may also disregard ministerial advice where he is enjoined to act otherwise 
under the Constitution* 4 

The Ministers hold office during the pleasure of the President* 5 It would be 
ridiculous to suggest that a Minister could be dismissed only on his own advice 
If, on the dismissal of the ministry, the President is abfe to find a suitable ministry 
in the existing Legislature, he has the right to summon those who. he feels, can com- 
'mand a majority to form a new Government If the alignment of the parties does not 
permit him to adopt such a course, he has the undoubted right to dissolve the Legis- 
lature and order fresh elections Of course, if the country should return the old 


14 Articles 330. 331. 347 etc 

15 Articles 341. 342 

16 Article 356 

17 Article 280 

18 Article 324 

19 Article 76. 

20 Article 148 

21 Article 315 
22. Article 124 

23 AriKl<*2!7 

24 Articles 3 53 85 103,111 

25 Article 75 <2J 
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ministerial party to power, the President’s action would stand condemned by the 
nation and he would have either to resign or to eat the humble pie at the hands of 
the ministry. Such an event has been rare of occurrence. The power of dismissal 
or of dissolution is, of course, double-edged. But the wisdom and restraint inherent 
in its exercise has generally obtained the verdict of approval from the people in the 
rare cases when it has been exercised. 

The President in the Constitution is, therefore, not a figurehead. He is the 
embodiment of the ultimate authority of the Constitution, which moves only on 
threat to constitutional Government. The President’s oath of office compels him 
“ to preserve, protect and defend the Constitution and the law ” and “ to devote him- 
self to the service and well-being of the people of India”. The supremacy of the 
President lies in securing the supremacy of the Constitution. 

It is possible to contend that the exercise of Presidential authority without 
ministerial advice is fraught with dangerous consequences for it may lead to abuse 
of authority resulting in the upsetting of the traditional maxims and principles of 
parliamentary Government. In order to check this possibility it is suggested that 
whenever the President desires to depart from ministerial advice and act on his own, 
he should be guided by the decisions of a kind of Privy Council, consisting of non- 
party elder statesmen, a body analogous to the Council of State under Article 31 of 
the Irish Constitution of 1937. 

The powers of the President are almost nil when there is a stable majority in the 
House of the People to support the Council of Ministers headed by a Prime Minister 
who rules the country but they will increase in proportion to the instability and weak- 
ness of the Council. They will reach a maximum when there is no parly in a majority 
in the House of the People and the Union Government has to be carried on with 
shifting coalition ministries. It is likely that there will be a struggle for power bet- 
ween the President and Prime Minister and the result will depend upon the relative 
personalities of the two incumbents and party alignments in the two Houses of 
Parliament. An anomalous situation can come into being when a powerful Prime 
Minister faces a popular and strong-headed President and the situation will be still 
worse if 'the Prime Minister and the majority in the House of the People belong to 
one party and the President and the majority in the Council of States belong to 
another. 

Status . — It is the Presidential authority that keeps the Union and the people 
bound together constitutionally. His authority runs like a golden thread through- 
out the Constitution of the Union. 1 The people look to him for the protection 
of their fundamental rights ; the Judiciary for its independence ; and Parliament for 
the due fulfilment of its constitutional functions. The country as a whole depends 
on him for protection in an emergency. 

The States look to him for safeguarding their autonomy. The importance of 
Presidential authority will be felt when conflicts arise between different constituent 
States of the Union, possibly having Governments formed by different parties. In 
this contingency, the ruling political party at the Centre might possibly come into 
conflict with State Governments formed by other political parties. It is in such a 
case the President has to be looked up to for a solution, and to function as the arbi- 
trator 2 in all Union-State differences, particularly in the application of Article 
356 of the Constitution for superseding a State Legislature. 

Though the President does not govern the country, he, like the British Sovereign, 
personally performs certain definite acts which he and he alone can do and which no 
other State functionary can perform under the Constitution. Important among 
these are : 


1. Munshi, K. M., Ibid., p. 36. 

2. Santhanam, K. Third Lecture in a series of four on “ Conventions and Properties in the 
Parliamentary Government of India ” delivered at the Indian Institute of Public Administration 
New Delhi, reported in the Hindustan Times, 3rd October, 1964. 
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(tt authorising a political leader to form a ministry 3 ; (2) summoning each 
House of Parliament* , (3) proroguing the Houses or either House of Parliament*. 
(4) dissolving the House of the People* entailing a general election , (5) addrcstngs 
both Houses of Parliament 5 6 assembled together at the commencement of the first 
session after each general election to the House of the People and at the commence- 
ment of the first session of each year , (6) summoning the Houses of Parliament to 
meet in a joint* sitting for the purpose of deliberating and voting on the Bill in case 
of disagreement between them, (7) assenting to a Bill 7 when passed by the Legislature, 
(8) summoning a conference of leaders to consider w ays of handling a constitutional 
crisis as in England in 1931 , (9) receiving ambassadors who present their credentials 
to him, etc 

The whole authority of the State periodically returns into the hands of the 
President whenever the ministry changes During the interval between the retire- 
ment of one Government and the appointment of another, the President is the 
repository of ad power Power of a genuine kind must rest with the President so long 
as it is in his discretion to “ send for ” the leader of the opposition and so long as he 
can under favourable circumstances demand or refuse a dissolution 

Denied the authority of the making of laws and the actual management of the 
public departments, the President can and does patronise with judgment certain 
branches of national activity, such as, arts, literature, science, industry and the stage 
and inspire and supervise movements for improving the conditions of the masses 
for supplying them with better dwellings, hospital care, good nursing and relief in 
distress He is at the head of the pageant of national life Presidential patronage 
is a great asset to any cause, institution or fund and ensures for its popular support 
It imparts a 4 national appeal * to any cause which no other person however, eminent 
could give 

The President is the fountain of honour The awards like Bharat Ratna, Padma 
Vibhushan, Padma Bhushan, Padma Shri, etc , are and can be made by him alone 
though as a matter of practice only on the advice of the Prime Minister Like the 
British Crown, he is a link between the Executive and the Legislature and he can 
utilize his good offices whenever needed to promote harmony and understanding 
between them 

The President is the symbol of the Nation and supposed to be above parly 
and as such he can act as a mediator between political leaders in limes of crisis to 
maintain national unity In the international field, he can and docs help in streng- 
thening the cultural, social and political ties of India with other countries through 
his visits and the visits of foreign dignitaries to him During the time of war, his 
Visits and inspections of the armed forces in the field m3y serve as a source of immense 
inspiration and may help them to rally together and inspire courage and fortitude 
in the face of common danger 

The study would appear to show that the President of India is not the exact 
replica of the British Monarch. It is true that we have a Parliamentary form of 
Government as in the U K. and not a Presidential form of Government as in the 
USA But this fact docs not justify the assumption that the President can have 
only the status of a British Monarch, irrespective of the express provisions of the 
Constitution and such a claim was never made by the Founding Fathers Nor is 
such an inference warranted m the light of constitutional experience of different 
countries.* The President is expressly enjoined to act in accordance with * this* 


3 Article 75 (1) 

4 Amc)e 85 

5 Artic'e 87 

6 Article 103 

7 Articles lit, Ml 

t. MusHi, k- M The P-es-dent under the Indian Constitution (1963 J Pp 12 30 31 
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Constitution 0 i.e., within the limitations imposed by it by express provisions. It 
would, therefore, be unjustifiable to interpret the powers of the President conferred 
by the Constitution in the light of any other law or constitution or by elevating a 
practice followed in a given political situation as a binding convention . 8 

For the most part, the Indian President shall be guided by the principles and 
maxims underlying the Parliamentary form of Government and act generally like 
the British Sovereign in the discharge of his powers and functions. But we cannot 
expect him to function like the British Sovereign under all conditions, for “ our 
conditions and problems are not on par with the British and it may not be desirable 
to treat ourselves as strictly bound by the interpretations which have been given from 
time to time to expressions in England .” 9 10 The departure is necessitated particularly 
by two factors peculiar to our country — a federal system and the prospect of a 
plurality of parties in the States and at the Centre. After considering the problem 
in its entirety, no serious student of constitutions could possibly hold the view that an 
elected President of a federal State can occupy exactly the position of the hereditary 
head of a unitary State like the British Sovereign. 

It would seem to be inevitable that, in a federal State, whatever the distribution 
of powers between the centre and the Constituent States, there should be some pro- 
vision for an independent and neutral focus of power and decision to adjudicate 
effectively and conclusively between the rival and possibly controversial claims 
of the Centre and the constituent States. In the U.S.A. this function is performed by 
the Supreme Court but that country still has a two party system. Even so, American 
opinion has consistently felt for the last three quarters of a century that the Supreme 
Court has functioned more as an ally of the Federal Government than as a guardian 
of State rights. Both the conscious and the inherent bias of legists and jurists is in 
favour of the unitary State. They can with effort only reconcile the rival claims of 
the State with those of the States within the State. But in a country like India with 
strong regional diversities of economic and social conditions, languages and historical 
inertia, and basically differing political ideologies, the adjudicating non-partisan 
umpire standing between the Centre and the States has to function more in a political 
than a legalistic spirit. The real and the really valid view embodied in the Constitu- 
tion is this that, the President shall function as such an umpire, whenever the need 
should arise, in an impartial and non-partisan spirit while normally working as a 
constitutional head of the State. As pointed out above in this article in suspending 
the normal constitutional machinery in a State in conditions of a political stalemate 
or emergency, in ‘ defending ’ the Constitution against political inroads upon it from 
any quarter, in ensuring financial stability and probity in the administration, in 
safeguarding the rights of less-privileged classes or weaker elements in the population 
of the Union, the President, rather than the political Government of the day, has to 
play a special and inevitable role. Even if the Founding Fathers did not openly 
say so, the facts of the situation oblige us to say that they intended to say so. 

To sum up, the President of India is to be an adviser, a brake, an arbiter and 
not a protagonist. He is the Head of the State but not of the Government. He is 
the symbol of the Nation and the embodiment of the unity of the State. He is the 
great centre of national unity, the fulcrum of our political and social activities, 
theoretically vested with a vast multitude of powers but actually exercising only a few 
of them and that too, very rarely and invariably in accordance with the Constitution. 
He is the supreme guardian of the democratic processes and forms and has been 
vested with powers of safeguarding the Constitution as also those necessary to main- 
tain the machinery of the Government effectively in a crisis. The business of the 
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10. Vide President Rajendra Prasad, speech at the Indian Law Institute Now Delhi 28th 
November, 1960. 
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President is not to govern , that is the right of the Council of Ministers headed by 
the Prime Minister But when they fail, the President, in order to preserve, protect 
and defend the Constitution, becomes all powerful and functions as an independent 
organ of the State representing the whole Unton and exercising independent powers 
Thus, the President is the repository of a “ reserve power’ to prevent the break down 
of the Constitution and not a device to help m the establishment of a Presidential 
despotism veiled or open He is, neither as powerless as the French President 
was m the Constitution ofl875 nor a mere titular head as in Ireland While normally 
lacking the plenitude of power enjojed by the American President the President of 
India is certainly endowed with vastly greater power than its patently obvious proto- 
type, the British Crown , and it is in this vast, vital and varied potential authority 
that the real authority, dignity and national importance of the office really lies 
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Present : — K. Subba Rao, J. C. Shah and R. S. Bachawat, JJ. 
Anowar Hussain .. Appellant * 

v. 

Ajoy Kumar Mukherjee and others . . Respondents. 

Judicial Officers’ Protection Act (AT/// of 1850), section 1 — Protection afforded to acts done in judicial 
capacity only — Charge of false imprisonment made against the officer — No formal complaint lodged — No report made 
by any police officer in writing — No plea by the officer that the act was done in his judicial capacity — Admission 
that he had acted under the orders of the superior officer — Act was reckless, malicious t concurrent firtdng of Courts 
below — No protection under the Act. 

The appellant has no protection as a judicial officerjbecause he is not shown to have acted in 
ordering that the respondent be arrested, in the discharge of the duties of his office as a Magistrate 
but pleaded and admitted that he acted in discharge of his duty under the direction given by his 
superior officer. 

The statute is clearly intended to grant protection to judicial officers against suits in respect of 
acts done or ordered to be done by them in discharge of their duties as such officers. The statute pro- 
tects a judicial officer only when he is acting in his judicial capacity and then only the protection is 
absolute and no enquiry rvill be entertained whether the act was done or ordered en oneously, irregular- 
ly or even illegally, or wa s done or ordered without believing in good faith that he had jurisdiction. 

In the absence of a formal complaint lodged before the offices, charging the respondent with hav. 
ing committed on offence under section 463, Penal Code, or any other offence, power under section 
190 (1 )(a) of the Criminal Procedure Code could not be exercised. Power under section 190 (1) (b) 
of the Code could also be not exercised in the absence of a report in writing of thefactsstating the offence 
made by any police officer. The officer did not also act upon the information as a Magistrate to pro- 
ceed under section 190 (1) (c) of the Code. On his own admission be had acted under the orders of the 
superior officer, and never pleaded that he had acted in his judicial capacity. Apart from the admission, 
the circumstance that no record was maintained of any information received by the officer or th e 
grounds of his suspicion pursuant to which he could act in taking cognizance under section 190 (l)(r). 

The conclusion that the officer had acted recklessly and maliciously in arresting the respondent 
has been reached by the concurrent findings of the Trial Court and the High Court, on the appre 
ciation of evidence has to be upheld. 

Appeal from the Judgment and Decree, dated 16th September, 1958 of the 
Assam High Court in First Appeal No. 14 of 1954. 


*C.A. No. 466 of 1963. 


19th February, 1965, 
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Nauru t Lai , Advocate, for Appellant 

A C Chatlerjee, Senior Advocate, (D X MuKherjet, Advocate, with him), 
for Respondent No 1. 

The Judgment of the Court was delivered by 

Shah, J In an action for compensation for false imprisonment the Subordinate 

Judge, Lower Assam District, granted to the respondent Ajoy Kumar MuUicrjee 
a decree for Rs 5,000 In appeal the High Court of As*am confirmed the decree 
With certificate granted by the High Court under Article 133(1) (c) of the Cons- 
titution this appeal is preferred 

In March, 1950 in the district of Kammp, State of Assam, there were communal 
disturbances resulting in noting and arson The appellant was at the material 
time Sub-Divisional Officer of the Barpeta Sub-Division and also held the office 
of Bub Divisional Magistrate A C Bhattachaijee was the Deputy Commissioner 
of the District and held the office of Distnct Magistrate and B R Chakravarty 
was the Circle Inspector of Police at Barpeta Ihe respondent Ajoy Kumar 
Mukhenee owned an extensive agricultural estate within the Barpeta Division 
On 17th March, 1950, at about 10 30 P M the respondent was arrested by the 
Circle Inspector of Police pursuant to an authority given by the appellant, and was 
confined in the lock up for the night Next morning the respondent was produced 
before the appellant who remanded him to custody Eventually by order of the 
local First Class Magistrate Mr J Barua the respondent was released on 20th 
March, 19o0, on bail It is common ground that neither on 17th March, 1950, 
nor on’any date thereafter, was any formal complaint lodged against the respondent 
charging hun with an offence in connection wi h the riots, nor was any information 
recorded at any police station against the respondent in that behalf The respon- 
dent had to appear before the local First Class Magistrate on diverse occasions but 
the proceeding was adjourned becau<c the Magistrate was awaiting “ investigation 
reports ” from the police On 27th May, 1950 Mr J Barua recorded that 


» ercai confus on ensu amongst po! ce officer* about the caie It u lurpnu ^ that tie 
offieer-in-eharge shouIJ refer to tl e C.I (Circle Inspector) as authority for the arrest and tie 
Utter to the Sub-Divuio-ial Officer No case also seems to Lise been reg stered at the pol ce 
station I fa 1 to see under strength ofwiat tie accused 1 is been sent up No FIR is also 
racesble in Court Office in which accused has b-e i named I find no jus ificaton for holding 
taccused within the jurisdiction of Court under the preientcha ge , 

and he issued an order on 31st May, 1950, dosing the proceeding 


The respondent then lrstitulcd the action, whidi gives nse to this appeal, against 
the State of A.sam, Bhatt achatjee the Deputy Commissioner, the appellant who vat 
the Sub-Divisional Officer and Chakravarty the Cirde Inspector of Police for com- 
pensat ion for false imprisonment The respondent submitted that as an active mem- 
ber of the Peace Committee foimcd by the State Government in co-operation 
with the other leading at zers of the locality to bring about harmony between the 
two communities, he lud “ incurred displeasure ” of the appellant, and that the 
latter had with a view to insult and disgrace him ordered his “ arrest, detention 
and imprisonment maliaously, • * recklessly and without any lawful excuse 
or justification ” 

A joint written statem'nt deny mg the av aments made by the respondent was 
filed by the defendants It was submitted by the defendants that the respondent 
was arrested by the Circle Inspector of Police at the instance of the Deputy Commis- 
sioner and the Sub-Dms tcnal Officer became m their view there “were sufficient 
reasons based on credible information ar.d reasonable suspicion *’ lliat the respon- 
dent was concerned in some offences committed by a section of the local community 
on the lands belonging to the respondent, and that the case against the re-pondent 
was investigated carefu'ly ard “ u iumatcly for want of conclusive evidence against 
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him he was discharged by order dated 31st May, 1950 The plea raised by the 
defendants in the suit in substance was that the respondent was arrested and detained 
in bona fide exercise of executive power vested in diem, diere being credible infor- 
mation and reasonable suspicion ” that the respondent was concerned in some inci- 
dents for which a section of the local community was responsible : it was_ not pleaded 
that the appellant acted in discharge of his judicial duties as a Sub-Divisional Magis- 
trate. 

At the trial evidence was led that informtion was received by the Deputy 
Commissioner and die appellant that the respondent was concerned in certain in- 
dents which led to communal disturbances and that in die course of discussions the 
Deputy Commissioner had asked the appellant to “take suitable action The 
appel ant stated that he had been orally directed by the Deputy Commissioner to issue 
orders of arrest of die respondent, and he acted m pursuance of that direction, and 
addres^dTe following letter Exhibit-A to the Circle Inspector of Police, directing 
that the respondent be arrested ; 

« Deputy Commissioner has ordered the arrest of Sri Ajoy Mukhcrjee, a resident of this town at 
once under section 436, Indian Penal Code. 

(Sd.) Illegible- 
S.D.O . 

17-3-50” 

The Deoutv Commissioner denied that he had given any instructions for the arrest 
of the respondent : he stated that he had told the appellant about the reports received 
w him and bv the Chief Minister that the respondent was concerned with incidents 
Km TS gaS arson, and that he had discussed the matter w th the appel- 
lant and had told the appellant to take “ suitable action m the matter. 

The Court of First Instance held that the arrest of the respondent was. not made 
in exercise of any lawful authority and that the arrest “was reckless and without any 
Whl excuse” and that even though the informtion against the respondent was 
aoSenUy credible,!! was never acted upon either by the Deputy Commissioner or 
hv P die appellant for initiating any judicial proceeding against the respondent 
°7 _ 0 exoress issue arose on the pleadings that the appellant was protected 

S done by him by the Judicial Officer,' Protection Ac. 1850 

theCourt of First Instance, it appears, allowed that plea to be raised, and held that 
on the evidence it was clear that the appellant in issuing an order for arrest of the 
had not acted in the discharge of Ins judicial duUes, but merely as an 
e?ecutite officer. The Subordinate Judge relied upon the following statement made 
by the appellant in cross-examination— 

■■ T riirl y,ot take cognizance of the complaint made to me. My order for arrest of the plaintiff was 

uty 0>°Sr or if any report by the Police. I cannot sayfrom what source the Deputy 
Commissioner made the order of arrest of the plamtifi. 

T , . to discuss with the Deputy Commissioner regarding the plaintiff. It is after that 

I had occasion to discuss wi “ * l t did not suggest to the Deputy Commissioner that 

the order of the arrest of 4he pi m ^ ™ enquiry. It was not at my suggestion that the order for 

and certain other circumstances, and held that the appellant had not, m ordering 
ana omicuu u , taken action as a Magistrate under section 204 oi the 

fcarrestor dte rapondent, lalm tg.on ^as a M ^ ^ Subordinale Jud gc 

Ssted a deT. »|.“fdTappeSam directing him’,, pay a sum ofKs. 5,000 as 
compensation, and dismissed the action against the other defendants. 

Aoainst the decree passed by the Subordinate Judge, two appeals were pre- 
. Sfnb fWt-one by the appellant challenging the decree passed against 

f-m andffie^ffier b^the respondent challenging the decree dismissing his suit 
him, and the other oy me i cla im we are not concerned ‘here. 

oth “ ?f^eal ffled by die IppeUant Sarjoo Prasad, G.J., and Deka, J„ 
dkagreer T g heleamcd ChSf Justice substantially agreed with theCourt of First 
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Instance that tlie appellant could not have the protection or the Judicial Officers’ 
Protection Act, 1850 Dek3, J, repressed a contrary opinion The appeal was 
then referred to Mdttotra, J , who agreed with the opinion of Sarjoo Prasad, C J 

In this appeal, the only question raised is that in ordering the arrest of the 
respondent the appellant acted in discharge of his judicial duties and he was on 
that account protected by the Judicial Officers' Protection Act, 1050 Section 1 
of the Act, in so far as it is material, provided 

* ho Judge Magistrate * • • • CoUector or other person act rg 

judicially shall be liable to be sued in any Civil Court for any act done or ordered to be done by lari in 
IhedtfchargeofJiujudjc a] duly whet! er or not wilbin the limits ol hit jurud cljon JVovjdnl that 
he'attl clime ingoodCiiih believed himself to have jurisdiction to do or order the ael ctrnplamed 

of,* * * • 

The statute is clearly intended to grant protection to Judicial Officers against suits 
in respect of acts done or ordered to be done by them in discharge of their duties as 
such officers The statute, it must be noticed, protects a Judicial Officer only 
when he is acting m his judicial capacity and not m any other capacity Hut within 
the limits of its operation it grams large protection to Judges and Magistrates acting 
in the direharge of their judicial duties IF the act done or ordered to be done in 
the discharge of judicial duties is within his jurisdicuon, the protection is absolute 
and no enquiry will be entertained whether die act done or ordered was erroneously 
irrgularlyorevcntllegally, or was done or ordered without believing m good faith, 
that he had jurisdiction to do or order the act complained of It the act done or 
ordered is not within the limits of Jus jurisdiction, the Judicial Officer acting m die 
discharge of his judicial duties is still protected if at the time of doing or Ordering the 
act complained of he in good faith believed himself to have jurisdiction to do or 
order die act The expression ‘jurwdtction’ docs not mean the power to do or 
order die act impugned, but generally the authority of the judicial officer to act in 
the matter Tajtn v Ram Lai 1 

No formal complaint was laid against the respondent by any person, nor was 
any mformauon recorded at any police station, and it appears that no investigation 
into any offence alleged to be committed by the respondent was commenced on or 
about I rifi March, 1950, or at any time thereafter The appellant undoubtedly 
was invested widi the power of a Sub-Divisiorul Magistrate and under section 190 
of the Code of Criminal Procedure he could take cognizance or any offence (a) 
upon rcceiv mg a complaint of facts which constitute such offence, (t) upon a report 
!n writing of such facts made by any Police Officer, and (e) upon information recei- 
ved from any person other than a Police Officer, or upon his own knowledge or 
suspicion, that such offence lias been committed Under section 201 of the Code 
of Criminal Procedure, a Magistrate taking cognizance of an offence may, if in 
his opinion there is sufficient ground for proceeding, issue a warrnt, if the offence be 
one to respect of which under the Second Schedule to Jhe Code a warrant may issue for 
securing the attendance of the accused before him or before some other Migutrate 
having jurisdiction. I«sue of a warrant after taking cognizance of an offence under 
section 190wou!d normally be an act done in the discharge of the judicial duly, even 
if it turns out that there were not sufficient grounds for th" Magistrate to proceed 
against the accused In the present case no warrant in Form 2 prescribed by the 
Code of Criminal Procedure in the Fifth Schedule was issued The I-tter Exhibit A 
on which reliance was placed was m form a direction given to the Circle Inspector 
of Police to arrest the respondent it did not bear the seal of the Magistrate and 
it did not state that the respondent s ood charged with the offence under section 436, 
Indian Penal Code But these irregularities may not affect die exercise of the power, 
if the power was m fact exercise under section 201 of the Code of Criminal Proce- 
dure The only question to be determined therefore is whether the appellant had 
taken cognizance ot the offence under section 190 of the Code, before issuing the 
order to arrest the respondent 


1 I UR. 12 All. 115 
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• There being no 'formal complaint lodged before the appellant charging the 
respondent with having committed an offence under section 436, Indian Penal Code 
or any other offence, power under section 190 (1) (a) could not be exercised. And 
in the absence of a report in writing of the facts stating the offence made by any 
police officer, power under section 190 (1) (b) could not be exercised by the 
Magistrate. It is true that a Sub-Divisional Magistrate may under section 190 (1) 
(c) take cognizance of any offence upon information received from any person other 
than a police-officer or even upon his own knowledge or suspicion, that an offence 
has been committed. It is also true that the Deputy Commissioner has deposed that 
information was received that the respondent was concerned in certain incidents 
which led to rioting in the ICamrup District, and in the view of the Court of First 
Instance the information was apparently credible, but the appellant did not act 
upon the information as a Magistrate. He never even attempted to justify his action 
by pleading that he had done so. His sole plea was that he had acted under the 
orders of the Deputy Commissioner. 

We are of the view that the Subodinate Judge and the majority of the Judges 
of the High Court were right in holding that the appellant had not the protection 
of the Judicial Officers’ Protection Act. There was no plea in the written statement 
that the appellant was, in issuing the order for arrest of die respondent, acting in 
the discharge of his judicial duty and that on diat account he was entitled to the 
protection of the Judicial Officers’ Protection Act, 1850. He made an admission 
(which is already set out) that he had not taken cognizance of the offence. We are 
unable to agree with Counsel for the appellant that the admission only meant that 
the appellant had not taken cognizance of an offence under section 436, Indian Penal 
Code on a complaint under sub-section (1) (a) or on a report of a police officer under 
sub-section (1) ( b ) of section 190 of the Code of Criminal Procedure. The appellant 
had admitted that he had not taken cognizance of an offence against the respondent. 
He did not seek to make any reservation now suggested by his Counsel. The Court 
of First Instance and the High Court understood it as an admission without any im- 
plication or reservation, and the context in which the admission occurs makes it 
clear beyond all doubt that no implication or reservation was intended by the appel- 
lant. 

' The finding that the appellant had not taken cognizance' under section 190 (1) 

(c) of the offence under section 436, Indian Penal Code, against the respondent is 
supported by several circumstances, apart from the .admission. No record is main- 
tained of any information received by. the appellant or the grounds of his suspicion, 
pursuant to which he could act in taking cognizance of an offence under section 
190 (I) (c). The record’ of the’ proceeding against the respondent commences with 
the first entry dated 18th March; 1950, recording that the respondent was produced . 
under arrest and that he was remanded to custody. There is also the order passed, 
by the Magistrate who ultimately closed the proceeding against the respondent.’ 
The order-sheet clearly shows that no officer was prepared to undertake responsibility 
of having directed the arrest of the respondent. The Circle Inspector pleaded that 
he acted under the orders of the appellant and the appellant pleaded that he acted 
under the orders of the Deputy Commissioner. The last-named officer denied that 
he had given any such authority to the appellant. At no stage of the proceeding, 
which ultimately ended in the order dated 31st May, 1950, - was it even suggested 
that the appellant had in exercise of the powers under section 190' of the Code of 
Criminal Procedure taken cognizance of the offence under section 436, Indian Penal 
Code against the respondent and had directed that he be arrested. The infor- 
mality of the letter Exhibit-A under which the Circle Inspector of Police was directed 
to arrest also lends some support to this inference. Absence of a plea that cogni- 
zance was taken' of an offence against the respondent, viewed in the light of the ad- 
mission made by the appellant that he had not taken cognizance of the offence 
against the respondent, but had acted merely in pursuance of the direction given by die 
Deputy Commissioner, and the subsequent proceedings taken against the respondent, 
establish that the arrest of the respondent was not made pursuant to the order made 
by a Magistrate in the discharge of his judicial duty. If, after taking cognizance 
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or the offence, the appellant had ordered that the respondent be arrested, no 
enquiry whether the appellant entertained a bona fide belief in the exercise of 
his jurisdiction could be made, for the poster to issue a warrant for the arrest of a 
per»on who was reported to be or suspected to have committed an offence and for 
whose arrest a warrant could issue, was within the jurisdiction of the Magistrate 
The appellant held two offees — one an executive office and the other a judi- 
cial office He pleaded protection against the liability arising out of his action sub- 
stantially on the grourd that he acted in the discharge of his duty under the direction 
given by hi* superior officer In so pleading be was relying primarily upon hu 
executive office The Court of Tirst Instance and the High Court have come to the 
conclusion that the appellant had “ acted recklessly and maliciously ’ m arresUng 
the respondent That conclusion is based upon appreciation of evidence and has 
not been challenged before us As a Judicial Officer the appellant has no protec 
tion, because he is not shown to have acted in ordering that the respondent be arrej- 
ted in the discharge of the duties of his office as a Magistrate 
The appeal therefore fails and is dismissed with costs 

V S — Appeal dimmed 

THE SUPREME COURT OF INDIA 
(Cml Appellate Jurisdiction ) 

Present — K Subba Rao, Raohubar Dayal, J R Mudholkar, R S. 
Bachawat and V Rauaswamt, JJ 

The Mom Mercantile Bank Ltd , by Official Liquidator . . Appellants* 
v , 

The Union of India ~ Respondent 

Contract Ait (/Ye/ - 1872) as amended by Indian Contract (Amendment) Alt (1930) teehms 172, 170 and 
IBQ—PUadj’t of goods eocered by documents of l (U such as a radway receipt — If coatdh solidly node by owner by 
trasifer of the documents of t lie representing the goods— Endorsement of railway receipt as security foe adraneis made 
to the owner of goods — If operates as a pledge of the goods catered by the railway receipt— Right of such endorsee to 
eat the railway foe tion-dclwery of goods — Measure of damages 

B/ mvjonty (w th 3 A. Mnlhoikar and V Ramsswam 3J dincrumg) , A valid pledge of goods 
could be created by lie owner of the goods by transfemrg documents of mle represent rg tie sax! 
goods. It would not be correct to *ay that by the amendment of section 178 of the Contract Act by tbe 
Indian Contract (Amendment) Act, 1930 the Legislature baa taken away tl e right of an owner of goods 
to pledge the same by the transfer of documents of pile to tl e said goods A careful serut ny of 
section 178 of the Contract Act as amended in 1930 and the other relevant provisions thereof 
indicates that the section sasumes the power of an owner to pledge goods by transferr rg documents 
of title thereto and calends tl e power even to a mercant le igejit The general rule Is esprtssed try 
the roasim nemo dot quad non hotel u no one can convey abetter title than what he had To this maxim, 
to facilitate mercantile transactions the Indian law has graf td some exceptions In favour of bona 
fide pledgees by transfer ofdomments of title from persons whether owners of goods or tl eir mercan- 
tile agents who do not possess the full bundle of rights of ownersl ip at the time the pledges are made 
To confer a right to effect a valid pledge by transfer of documents of title relating to goodt on owners 
of the goods with defects in title and mercantile agents and to deny it to the full owners thereof Is to In- 
troduce a n incongruity in to the Contract Act by construction. On the oil ex hard, the real Intention of 
tie Legislature will be carried out if l he said right It conceded to lie full owner of goods and extended 
by the construction to owners with defects in title or the r tnercantTe agents. 

Under toe Contract Act delivery of goods by one person to another under a contract as security 
for payment of a debt U a pledge. Ord narily delivery of tang ble property Is essential to a true 
pledge , but where the law recognises that delivery of Ur g "ble symbol lurch es a transfer of powesuon 
of the property symbolized such a symbolic possession take* the place of pi yucal del very A railway 
receipt It docunvnt of title to goods cove r ed by it and a transfer of the said document for consideration 
eff-cti a constructive delivery of the goodi covered by u. An owner of goods can therefore mat e a 
valid pledge of tl era by trmsf-nvg the railway rtce pt representing the said goods. 
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\\ here a firm executed a promissory note and also endorsed some railway receipts in favour of a 
bank on the security of which the bank advanced a loan of Rs. 20,000. 

Held, the three transactions, namely, the advancing of loan, the execution of the promissory note 
and theendorsement of the railway receipts, together formed one transaction and their combined effect 
was that the bank would be in control of the goods till the debt was discharged. Hence the firm by 
endorsing the railway receipts in favour of the bank for valuable consideration created a valid pledge 
of the goods covered by the said receipts. The bank as pledgees of the goods was therefore entitled to 
sue the railway for non-delivery of the goods covered by the receipts. 

Under section 180 of the Contract Act a pledge being a bailment of goods as security for payment 
of a debt, the pledgee will have the same remedies as the owner of the goods would have against a 
third person for deprivation of the said goods or injury to them. If so, the bank in the instant case 
would be entitled to recover the entire value of the goods amounting to Rs. 35,000 as damages from 
the raihvay and not only the amount of Rs. 20,000 secured under the pledge. 

Per Mudholkar and Ramasioam’,3J . — Under the English law, in the case of documents of title 
other than bills of lading, apledge of the documentsis merely a pledge of ihcipsa corpora of them, for 
the transfer of the documents does not change the possession of the goods unless the custodian (carrier 
warehouse man or such) was notified of the transfer and agreed to hold in future as bailee for the 
pledgee. After the passing of the Indian Contract (Amendment) Act, 1930, the legal position with 
regard to the pledge of railway receipts is exactly the same in Indian law as it is in English law and 
consequently the owner of the go ads cannot, pledge the goods represented by the railway receipt 
unless the railway authorities are notified of the transfer and they agree to hold the goods as bade 
for the pledgee. 

There are no rights created merely by reason of the endorsement of a railway receipt between 
the endorsee and the railway company which has issued the raihvay receipt to the consignee, the 
only remedy ofthe endorsee being against the endorser. The endorsee may bring an action as an 
assignee of the contract of carriage but then the assignment has to be proved as in every other case 
It is true that by reason section 137 of the Transfer of Property Act the provisions relating 
to the transfer of an actionable claim do not apply to a railway receipt and the assignment 
need not be in any particular form, but a railway receipt is not like a negotiable instrument. It i s 
al>o apparent that subject to the exceptions mentioned in sections 30 and 53 of the Sales of Goods 
Act, 1930 and section 178 of the Contract Act, 1872, its possessor cannotgive a better title 
to the goods than he has. The negotiation of the railway receipt may pass the property in the goods, 
but it does not transfer the contract contained in the receipt of the statutory contract under section 
74-E of the Railway Act. Negotiability is a creature of statute or mercantile usage, pot of judicial 
decisions apart from either. So, in the absence of any usage of trade or any statutory provision to 
that effect, a railway receipt cannot be accorded the benefits which flow from negotiability under ihc 
Negotiable Instruments Act, so as to entitle the endorsee as the holder for the time being ofthe docu- 
ment of title to sue the carrier, the railway authorities, in his own name. If the claim of the plaintiff 
is as an ordinary assignee of the contract of carriage, then the plaintiff has to prove the assignment in 
his favour. An endorsement made by the consignee on the face of the railway receipt requesting the 
railway company to deliver the goods to the endorsee merely conveys to the railway that the person 
in whose favour the endorsement is made b/ the consignee is constituted by him a person to whom he 

wishes that delivery of the goods should be made on his behalf. 

Appeal from the Judgment and Decree ‘dated 10th January, 1958 of the Bombay 
High Court in Appeal Wo. 375 of 1953. 

J. C. Bhatl and B. R. Agarwala , Advocates and K. H. Puri, Advocate 
for M/s. Gagrat & Co., for Appellants (In C.A. No. 474 of 1962) and Respondent 
(In C.A. No. 475 of 1962). 

JWren De, Additional Solicitor-General, (JV. D. Karkhanis, Advocate, B. R. G. K. 
Achar, Advocate for R. JV. Sachthey, Advocate with him), for Respondent (In C.A. 
No. 474 of 1962) and Appellant (In C.A. No. 475 of 1962). 

The Court delivered the following Judgments — - 

Subba Rao, 7. (On behalf of himself , Raghubar Dayal, and Bachawal, JJ.:— 
On 4th October, 1949, M/s. Harshadrai Mohanlal and Co., a firm doing business 
at Tirana, Bombay, hereinafter called (the firm, entrusted 4 boxes alleged to have 
contained menthol crystals to the then G.I.P. Railway for carriage from Thana to 
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Okhla near Delhi under a railway receipt bering No. 233/27. On 11th October, 
1949, the firm consigned 2 more such boxes to Okhla from Tliana under 2 railway 
receipts bearing Nos 233/35 and 233/36 All the said 6 boxes were marked with 
the name of the said firm and were consigned to “ self”. The said firm endorsed 
the relevant railway receipts in favour of Morvi Mercantile Bank Ltd., hereinafter 
called the Bank, against an advance of Rs. 20,000 made by the Bank to the firm. The 
said consignments did not reach Okhla. The railway company offered to deliver 
certain parcels to the Bank, but the Bank refused to take delivery of the same on the 
ground that they were not the goods consigned by the firm. As the railway failed 
to deliver the boxes, the Bank, as the endorsee of the said railway receipts for valu- 
able consideration, filed Civil Suit No. 50 of 1950 m the Court of the Civil Judge, 
Senior Division, Thana, against the Union of India through the General Manager, 
Central Railway, Bombay, for the recovry of Rs. 35,500, being the value of the goods 
contained in the said consignments as damages. The defendant in the written 
statement averred that on 1st February, 1950, the railway company offered to deliver 
all the consignments to the Bank, but the latter wrongfully refused to take delivery 
of the same on the ground that the consignments were not identical to the ones 
consigned from Tliana ; it put the plaintiff to strict proof of the allegation that the 
consignments contained menthol crystals as alleged or that the aggregate value of 
the said consignments was Rs 35,500 or that 'the Railway receipts were endorsed in 
favour of the plaintiff for valuable consideration. 

The learned Civil Judge found as follows : (i) The boxes consigned by the firm 
contained menthol crystals and by the wrongful conduct of the employees of the rail- 
way administration the contents of the boxes were lost ; (2) the said consignments 
were not offered for dchv cry to the Bank, but what was offered were different consign- 
ments containing caustic soda ; (3) the relevant railway receipts were endorsed 
by the firm in favour of the Bank for valuable consideration ; and (4) the Bank, as 
endorsee of the railway receipts, was not entitled to sue the railway company on the 
railway receipts for loss of the consignments. On those findings the suit filed by the 
Bank was dismissd with costs. The Bank prefessed an appeal to the High Court 
against the decision of the learned Civil Judge, being First Appeal No. 375 of 1953. 

The appeal was heard by a Division Bench of the Bombay High Court, consist- 
ing of J.C. Shah and Goklde, JJ. The learned Judges agreed with the learned Civil 
Judge on the first 3 findings ; but on the 4th finding they took a different view. 
They held that the Bank, as endorsee of the said railway receipts, was entitled to 
sue for compensation for the loss suffered by it by reason of the loss of the consign- 
ments, but, as pledgees of the goods, it suffered the loss only to the extent of the loss 
of its security. On that view, the learned Judges gave a decree to the Bank for a sum 
of Rs. 20,000 advanced by i t with interest and proportionate costs in both the Courts. 
The plaintiff as well as the defendant preferred, by certificate, cross appeals to this 
Court. 

Learned Additional Solicitor General raised before us the following points : 
(1) In law the endorsement of a railway receipt does not constitute a pledge ; (2) 
an endorsement of a railway receipt for consideration constitutes at the most a pledge 
of the railway receipt and not the goods covered by it, and, therefore, in the present 
case the Bank acquired only a right to receive the goods covered by the relevant 
receipts from the railway ; and (3) if the endorsement of the railway receipts does 
not constitute in law a pledge of the goods, the Bank has no right to sue for compen- 
sation, as, though the proprietary right in the goods was transferred to it, the right 
to sue under the contracts did not pass to it. 

The decision on the first point depends upon the scope of the legal requirements 
to constitute a pledge under the Indian law. That calls for a careful scrutiny of 
all the relevant provisions of the Indian Contract Act, the Indian Sale of Goods 
Act and the Transfer of Property Act, for their combined consideration yields the 
answer to the problem raised. 



9 


II] MORVI MERCANTILE BANK LTD. V. UNION OF INDIA (Sllbba Rao, J. . 

Under the Contract Act, delivery of goods fry one person to another under a 
contract as security for payment of a debt is a pledge. Ordinarily delivery of 
tangible property is essential to a true pledge ; but where the law recognizes that 
delivery of tangifrle symbol involves a transfer of possession of tire property symboliz- 
ed, such a symbolic possession takes the place of physical delivery. Ths short but 
difficult question, therefore, is whether the Indian law equates the railway receipts 
with_ the goods covered by them for the purpose of constituting delivery of goods 
within the meaning of the Contract Act. Before the amendment of section 1 78 of 
the Contract Act and the passing of the Sale of Goods Act, 1930, the scope of railway 
receipt vis-a-vis the goods covered by them came up for consideration before the 
Judicial Committee in Ramdas Vilhaldas Durbar v. S. Amerchand & Co. 1 '. The 
head-note of that case succinctly gives the following facts : Sellers of cotton con- 
signed it to the buyer in Bombay, and forwarded to him receipts issued by the rail- 
way company which had undertaken the carriage. The receipts provided that they 
should be given up at the destination by the consignee, and that if he did not 
himself attend to take delivery he must indorse on the receipt a request for delivery 
to whom he wished it to be made. The evidence showed that similar receipts, 
for cotton were used in the ordinary course of business in Bombay as proof of the 
possession and control of the goods therein referred to, or as authorising the holder 
to receive or transfer the goods. The consignee indorsed and delivered the 
receipts as security for advances made specifically upon them in good faith. The 
sellers sought to stop the cotton in transit. The Judicial Committee held that 
the railway receipts were instruments of title within the meaning of the Indian 
Contract Act, 1872, section 103, and that the sellers were therefore not entitled to 
stop the goods except upon payment or tender to the pledgees of the advances made' 
by them. This decision lays down 3 propositions, namely (i) the railway receipts 
in question in that case were used in the ordinary course of business in Bombay 
as proof of possession and control of the goods therein referred to, or as authorising 
the holder to receive or transfer the goods ; (ii) such railway receipts were documents 
of title and a valid pledge of the goods covered by the receipts could be made under 
the Contract Act, before it was amended in 1930, by endorsing and delivering the 
same as security for advances made to the owner of the goods. It may be noticed 
at this stage that under the Contract Act before it was amended in 1930 there was 
no definition of the expression “ documents of title,” but there was one in the 
Indian Factors Act (XX of 1844) which, with certain modifications, made the 
provisions of the English Factors Act, 1842, applicable to British India. The last 
mentioned Acts defined the expression “ documents of title to goods ” as including 
any bill of lading dock-warrant, ware-house keeper’s certificate, wharfinger's 
certificate, warrant or order for the delivery of goods and any other document used 
in the ordinary course of business as proof of die possession or control of goods, or 
authorising or purporting to authorise, either by endorsement or by delivery, the 
possessor of the document to transfer or receive goods thereby represented. Railway 
receipt was eo nomine not included in the definition. But the Privy Council, on the 
basis of the evidence adduced in that case, brought the railway receipts under that 
part of the definition describing generally the documents of title to goods. It may 
also be noticed that the Judicial Committee, though its attention was called to the 
provisions of sections 4 and 137 of the Transfer of property Act, preferred to decide 
that case de hors the said provisions. In the Explanation to section 137 of the 
Transfer of Property Act, 1882, which was introduced by the Amending ActJI of 
1900, the definition of the expression “mercantile document” is practically 
the same as that found in the Indian Factors Act noticed by the Judicial Committee 
in the decision cited supra , with the difference that it expressly includes therein 
railway receipt. Under section 4 thereof, the Chapter and the sections of the Act 
shall be taken as part of the Indian Contract Act, 1872. In 1930 Parliament 
in enacting the Indian Sale of Goods Act, 1 930. presumably borrowed the definition 
of “ documents of title to goods ” from tire Indian Factors Act and the English 


S C J— 2 


1. (1916) L.R. 43 I.A. 164 : 31 M.L.J. 541. 
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Factors Act noticed by the Judicial Committee, but expressly included in the 
definition the railway receipt This indicates the legislative intention to accept 
the mercantile usage found by the Judicial Committee in Ramdas Vtllaldas Durbar v 
S Amtrchand & Co 1 The same definition was incorporated by reference in the 
Explanation to section 178 of the Contract Act as amended in the year 1930 Thu 
definition is also in accord with the definition of “ mercantile document of title to 
goods” in the Explanation to section 137 of the Transfer of Property Act The 
Judicial Committee had another occasion to consider the question of pledge of 
railway receipt in Official Assignee of Madras v Mercantile Dank of India, Ltd * The 
facts in that case were as follows The msohents did a large business in ground- 
nuts, which they purchased from the up-country growers , the nuts were then 
despatched by rad and arrived in Madras by one or other of the two railway's, the 
Madras and Southern Mahratta Railway or the South Indian Railway Under 
an arrangement between the said Railways and the Madras Port Trust the consign- 
ments of nuts when received were deposited in the godowns of the Madras Port 
Trust The general course of business was for the insolvents to obtain from the 
railway companies in respect of each consignment or wagon load a railway receipt 
The insolvents obtained loans from the respondent Bank after sending to the 
said Bank the railway receipts duly endorsed m blank and also after executing a 
promissory note for the amount and a letter of hypothecation When the goods 
arrived at the port, delivery was taken from the Port Trust against the railway 
receipts At the time the insolvents were adjudicated the bags of groundnuts 
in question in that case were either m transit on the railway or in the transit sheds 
or godowns of the Port Trust On those facts, the mam question was whether 
the pledge of the railway receipts was a pledge of the goods represented by them or 
merely a pledge of the act al documents If there was a valid pledge before the 
insolvency the Bank would be entitled to receive the amount realised by the sale 
of the goods , if not the Official Assignee would be entitled to it The Judicial 
Committee, sifter considering its earlier decision m Ramdas Vtlhaldas Durbar s cist 1 2 
and all the relevant provisions which we have noticed earlier, came to the con 
elusion that there was a valid pledge of the goods represented by the receipts It 
may be noticed that tins decision also turned upon the relevant provisions of the 
Contract Act before its amendment in 1930, though at the time the decision was 
made the amendment came into force On the question whether a pledge of a 
document is a pledge of the goods as distinct from the document, the Judicial 
Committee observed 


Their Lordship* likewise in the present ease see no reason for giving a d fierent meaning to 
the term (documents of utle to goods) in section 178 from that given to t| e term in sections 102 
and 103 , in add ton 1 n twsy receipt is specifically w luded in tl e definit on of mercantile 
do-ijm*nt of title 10 goods by section 137 of ihe Transfer of Property Act 1832 which, in virtue of 
section 4 of the Act is to be taken as part of the Contract Act as being a section relating to con 
tracu. A railway receipt is now included in the definition of documents of title to goods m section 2, 
subjection (4) of the Indian Sale of Goods Act 1930 


On the construction of the expression “person* in section 178 of the Contract 
Act, if was argued that the said expression took m only a mercantile agent and that 
the law in India was the same as in England Rejecting that plea, the Judicial 
Committee remarked at page 426 thus 


" Their Lordships did no t in tha t cas- see any improbvb lityin the Indian Legislature luvirg 
taken the lead in a legal reform. 

It may well have seemed that it was impost Ve to justify a restriction on the owner’s power to 
pledge which was not imposed on the Idee powers of the mercantile agent. Tl e jam- observation 
niy well b" true n regird to the words now being considered Tl e reasonableness of any s *ch change 
inth-lawisw lliUsstrateJ by tl c fsets of the prae-it case w) ere it was clearly Intended to pledge 
the goods, not m-re!y the railway receipts, and th- r-ipondenU have pi d in cash the advances tl ey 
made on that foot ng In these circumstances it would be uid-ed a hardship that tfey slould 
lose their security ~ 


1 (1916) L.R 43 I A 161 31 MLJ 511 Mvl 181 

2 (1931),L.R. 61 1 416, 432 I LR. 53 


08 M L.J 26 
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These pregnant observations show that there is no justification for the distinction 
that is being maintained in England between a pledge of a bill of lading and the 
pledge of documents of title other than a bill of lading. The Judicial Committee 
in this decision clearly laid down, after noticing all the relevant provisions of the 
Contract Act, the Transfer of Property Act and the Sale of Goods Act, that railway 
receipts were documents of title and the goods covered by the documents could be 
pledged by transferring the documents. This decision is in accord with the view 
expressed by us on a fair reading of the said provisions. 

Even so, it is contended that by the amendment of section 178 of the Contract 
Act in 1 930, the Legislature has taken away the right of an owner of goods to pledge 
the same by the transfer of documents of title to the said goods. Under the old 
section “ a person ” who was in possession of any goods etc. might make a valid 
pledge of such goods, whereas under the present section “ a mercantile agent,” 
subject to the conditions mentioned therein, is authorized to make a pledge of the 
goods by transferring the documents of title. Therefore, the argument proceeds, 
a person other than a mercantile agent cannot make a valid pledge of goods by 
transferring the documents representing the said goods. This argument appears 
to be plausible and even attractive ; but, if accepted, it will lead to anomalous 
results. It means an owner of goods cannot pledge the goods by transferring 
the documents of title, whereas his agent can do so. As the Privy Council pointed 
out it is impossible to justify a restriction on the owner’s power to pledge when 
there is no such restriction imposed on the like power s of a mercantile agent. A 
careful scrutiny of section 1 78 of the Contract Act and the other relevant provisions 
thereof indicates that the section assumes the power of an owner to pledge goods by 
transferring documents of title thereto and extends the power even to a mercantile 
agent. A pledge is delivery of goods as security for payment of a debt. If a railway 
receipt is a document of title to the goods covered by it, transfer of the said document 
for consideration effects a constructive delivery of the goods. On that assumption 
if we look at section 178 of the Contract Act, the legal position is apparent. The 
material part of section 178 of the Contract Act reads : 

“ Where a mercantile agent is, with the consent of the owner, in possession of goods or the docu- 
ments of title to goods, any pledge made by him, when acting in the ordinary course of business of a 
mercantile agent, shall be as valid as if he were expressly authorised by the owner of the goods to make 
the same ; provided that the pawnee acts in goods faith and lias not at the time of the pledge notice 
that the pawnor has not authority to pledge.” 

The section emphasizes that a mercantile agent shall be in possession of documents 
of title with the consent of the owner thereof ; if he is in such possession and pledges 
the goods by transferring the documents of title to the said goods, by fiction, he is 
deemed to have been expressly authorized by the owner of die goods to make the 
-'same. The condition of consent and the fiction of authorization indicate that he is 
doing what the owner could have done. So too, section 30 of die Indian Sale of 
Goods Act discloses the legislative mind. The relevant part of the said section reads : 

“Where a person, having sold goods, continues or is in possession of the goods or of the documents 
of title to the goods, the delivery or transfer by that person or by a mercantile agent acting for him, of 
the goods or documents of title under any sale, pledge or other disposition thereof to any person receiv- 
ing the same in good faith and without notice of the previous sale shall have the same effect as if the 
person making the delivery or transfer were expressly authorised by the owner of the goods to make 
the same.” 

This sub-section shows that a person who sold the goods as well as a mercantile 
agent acting for him can make a valid pledge in the circumstances mentioned therein. 
If an owner of goods or his mercantile agent, after the owner has sold the goods, 
can make a valid pledge by transferring the documents of title to the goods, it would 
lead to an inconsistent position if we were to hold that an owner who has not sold 
the goods cannot pledge the goods by transferring the documents of title. Sub- 
section (2) of section 30 of the Indian Sale of Goods Act relevant to the present 
enquiry reads : 

“ Where a person, having bought or agreed to buy goods, obtains, with thecojisent of the seller 
possession of the goods or the documents of title to the goods, the delivery or transfer by that person or 
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act,n 8 for hun * of **»« zoodi or documents of ritleunder any sale, pledge or other 
, iT° to any P««on receiving the same in good faith and without notice of any hen cr 
ottier rignt or the ongnul seller tn respect of the goods shall have effect as if such hen or right did 


This sub section clearly recognizes that a buyer or his mercantile agent can pledge 
goods by transferring the documents of title thereto , it protects a bona fide pledgee 
from the buyer against any claim by the original owner based on the lien or any 
other right still left in him. If the owner — the purchaser becomes the owner— 
cannot pledge the goods at all by transfer of documents of title, the protection given 
under sub-section (2) of section 30 of the Sale of Goods Act to a bona fide purchaser 
is unnecessary. The material part of section 55 { 1 ) of the Sale of Goods Act reads : 

**** P rovMlon ’ t* 11 * Act « the unpaid seller’s right of hen or stoppage in transit u 
not affected by any sale or other disposition of the goods which the buyer may have made, unless 
the seller ha* assented thereto 

Provided that where a document of title to goods has been issued or lawfully transferred to any 
person as buyer or owner of the goods, and that person transfers the documents to a person who takes 
the document in goods faith and for consideration, then, if such last mentioned transfer was by way 
ofs3le, the unpaid seller’s right ofhen or stoppage in transit is defeated, and, if such last mentioned 
transfer was by way of pledge or other disposition for value, the unpaid icUen* right of hen or stop- 
page in transit can only be exercised subject to the rights of the transferee 

The sub-section protects a born fide pledgee from an owner against any rights 
still subsisting in his predecessor-in-interest. This assumes that the owner can 
pledge the goods by transfer of the relevant documents of title. The said sections 
embody statutory exceptions to the general rule that a person cannot confer on 
another a higher title than he possesses. 

The argument that section 178 of the Contract Act, as amended in 1930, 
restricts the scope of the earlier section and confines it only to a mercantile agent was 
noticed by the Judicial Committee in Official Assignee of Madras v. Mercantile Lank of 
India, Ltd. 1 and it observed therein : 

“ The Indian Legislature may well have appreciated in 1872 the exigencies of business even 
though in 1930 they recanted Or perlups they did not appreciate fully ihe effect of the actual words 
of the section *• 

These observations indicate that the Judicial Committee did not express any final 
opinion on the construction of the amended section 178 of the Contract Act as the 
question in the appeal before it related to the unamended section. Further, it did 
not notice the other sections referred to earlier which throw a flood of light on the 
true meaning of the terms of section 178 of the Contract Act, as it now stands. 
This conclusion also accords with the view expressed by Bachawat, J., in Commissioner 
for the Port Trust of Calcutta \. General Trading Corporation Ltd A 

The Indian decisions cited at the Bar do not deal with the question'whether a 
valid pledge of goods can be effected by transfer of documents of title, such as a 
railway receipt, representing the goods; they were mainly concerned with the 
question whether an endorsee of a railway receipt for consideration could maintain 
an action on the basis of the contract embodied in the said receipt , see Tie Fttm 
of Dolatram Dwarkdas Tie Bombay Baroda and Central India Railway Co.* ; Shah 
Muljt Deoji v. Union of India*, Commissioner for the Port Trust of Calcutta \. General 
Trading Corporation Ltd.*, and Union of India \. Taherah *. These raise a larger 
question on which there is a conflict of opinion. In the view we have taken on 
the question of pledge, it is not necessary to express our opinion thereon in these 
appeals. 

The law on the subject, as we conceive it, may be stated thus 1 An owner of 
goods can make a valid pledge of them by transferring the railway receipt represent- 
ing the said goods The general rule is expressed by the maxim nemo dst quod 
non habit , i.e., no one can convey a better title than v-, hat he had. To this maxim. 


i. <I9M) Z.R. 61 IJl 4)6, 432 * J L.JL 58 3 J I-R. 33 Bom. 659 

181 t G3 M L.T 26. 4- A.I R 1957 Nag 31. _ 

2- A.I.H. 1«H (k 290. 5 (1950) 58 Boev L.K. 659 
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to facilitate mercantile transactions,. the Indian law has granted some exceptions, 
in favour of bona fide pledgees by transfer of documents of title from persons, whether 
owners of goods or their mercantile agents who do not possess the full bundle of 
rights of ownership at the time the pledges are made. To confer a right to effect 
a valid pledge by transfer of documents of title relating to goods on owners of the 
goods with - defects in title and mercantile agents and to deny it to the full owners 
thereof is to introduce an incongruity into the Act by construction. On the other 
hand, the real intention of the Legislature will be carried out if the said right is 
conceded to the full owner of goods and extended by construction to owners with 
defects in title or their mercantile agents. 

We are glad that, on a reasonable construction of the material provisions of 
the relevant Acts, we have been able to reach this conclusion. To accept the 
contentions of the respondents to the contrary would be a retrograde step and Would 
paralyse the entire mechanism of finance of our internal trade. In this vast country 
where goods are carried by railway over long distances and remain in transit for 
long periods of time, the railway receipt is regarded as a symbol of the goods for 
all purposes for which a bill of lading is so regarded in England. 

The next question is whether the plaintiff would be entitled to recover the full 
value of the consignments amounting to Rs. 35,500 or, as the High Court held, 
only the amount of Rs. 20,000 with interest, i.e., the amount secured under the 
pledges.' The answer to this question depends upon the construction of section 180 
of the Contract Act. It reads : 

“ If a third person wrongfully deprives the bailee of the use or possession of the goods bailed, or. 
docs them any injury, the bailee is entitled to use such remedies as the owner might have used in the 
like case if no bailment had been made ; and either the bailor or the bailee may bring a suit against 
a third person for such deprivation or injury.” 

Under this section, a pledge being a bailment of goods as security for payment of a 
debt, the pledgee will have the same remedies as the owner of the goods would have 
against a third person for deprivation of the said goods or injury to them. If so, 
it follows that the Bank, being the pledgee, can maintain the present suit for the 
recovery of the full value of the consignments amounting to Rs, 35,5oo. 

The last question is whether the Bank was the pledgee of the goods or was only 
the pledgee of the documents of title whereunder they could only keep the documents 
against payment by tire consignee as contended on behalf of the Railway. The 
firm borrowed a sum of Rs. 20,000 from the Bank and executed a promissory note. 
Exhibit 104, dated 6th October, 1949, in its favour. It also endorsed the railway 
receipts Nos. 233/27, 233/35 and 2 33/36 in favour of the Bank. The Accountant 
of tire Bank deposed that dre railway receipts were endorsed in favour of the Bank, 
which had advanced the said amount to the firm on the security of dre said railway 
receipts. The evidence of this witness was. not challenged in the High Court. 
The Bank advanced a large amount of money to the firm. The three transactions, 
namely, the advancing of loan, the execution of the promissory note and the endorse- 
ment of the railway receipts, together form one transaction. Their combined effect 
is that the Bank would, be in control of the goods till the debt was discharged. 
This is a well known praedee followed by Banks. The Judicial Committee both 
in-Ramdas Vithaldas Durbar v. S. Amerchand & Co. 1 , and the Official Assignee of Madras v. 
The Mercantile Bank of India, Lid.", held that such a transaction was a pledge. We, 
therefore, hold on the facts of this case drat the firm by endorsing dre railway receipts 
in favour of the Bank for consideration pledged the goods covered by die said 
receipts to the Bank. . . 

In this view it is not necessary to express our opinion on die question whether 
if die transaction was not a pledge of dre goods, the Bank would be entitled to sue 
on the basis of the contract entered into between the firm and the Railway. 

No other question was raised. In the result, Civil Appeal No. 474 of 1962 
filed by the Bank is allowed ; and Civil Appeal No. 475 °f 1962 filed by the Railway 
is dismissed The plaintiff’s suit is decreed with costs* throughout. n 


1. (1916) L.R. 48 LA. 164: 31 M.L.J. 541. 181 : 68 M.L.J. 26. 

2. (1934) L.R. 61 I.A. 416: I.L.R. 58 Mad. 
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Ramaswami, J.— (On behalf of J. R. Mudholkar, J., and himself). We regret 
v?e are unable to agree with the judgment pronounced by our learned Brother 
Subba Rao, J. 

On 4th October, 1 949, M/s. Harshadrai MohanlaJ & Co. (hereinafter referred 
to as the firm) entrusted 4 boxes containing “ menthol crystal ** to the then GJ.P. 
Railway for carriage from Thana railway station to Okhla near Delhi. On 11 th 
October, 1949, the firm consigned 2 more boxes also alleged to have contained 
“ menthol crystal ” to Okhla from Thana railway station. The Railway Receipts 
issued were numbered 233/27, 233/35 and 233/36. All the six boxes were consigned 
to “ self.” It is alleged that the Railway Receipts with regard to these six boxes 
were endorsed in favour of Morvi Mercantile Bank Ltd. (hereinafter referred to as 
the plaintiff-bank) against an advance of Rs 20,000 by the plaintiff-bank on security 
of the Railway Receipts. The G I.P. Railway offered to deliver the boxes at Okhla 
railway station but the plaintiff-bank declined to accept the same alleging that 
the boxes were not those which were consigned from Thana station. The plaintifT- 
bank filed Civil Suit No. 50 of 1950 in the Court of the Civil Judge, Senior Division, 
Thana, claiming a sum of Rs. 35,000 as damages for breach of contract. The suit 
was contested by the defendants on the ground that identical boxes which were 
consigned by the firm at Thana were offered to the plaintiff-bank who declined to 
accept the same and the Ra ilvray Administration had not committed any breach 
of contract and, therefore, the Union of India was not liable to pay any damages. 
The trial Judge held that the boxes consigned by the firm contained " menthol 
crystals ” and by the unlawful conduct of the employees of the railway administration 
the contents of the boxes were lost, but he took the view that the plaintiff-bank, as 
endorsee of the railway receipts, was not entitled to sue for compensation for loss 
of the consignments In taking that \ iew the learned Civ il Judge followed a decision 
of the Bombay High Court in Shamji Bhanji & Co. v. Jfarth iVtsUrn Railway Company l . 
The Civil Judge accordingly dismissed the suit by a j'udgment and decree dated 
15th January, 1953. Against that decision the plaintiff bank preferred an appeal 
to the Bombay High Court which confirmed the findings of tne Civil Judge that 
the Railway failed to deliver the boxes at Okhla and the boxes contained “menthol 
crystals.” The High Court also held that the plaintiff-bank as assignees of the 
railw ay receipts was entitled tobringa suit for damages for breach of contract against 
the Union or India though the damages would be limited to the loss ofits security. 
In taking this view the Bombay High Court relied upon its previous decision in 
The Union of India v. Taheralt Isajt*. 

The first question for determination in this case is whether there was a valid 
pledge of boxes of " menthol crystals ” in favour of the plaintiff-bank by endorse- 
ment on the railway receipts by the firm. 

In English Law a pledge arises when goods are delivered by one person called 
the “pledgor” to another person called the “pledgee ” to be held as security for the 
payment of a debt or for discharge of some other obligation upon the express or 
implied understanding that the subject-matter of the pledge is to be restored to the 
pledgor as soon as the debt or other obligation in discharged. It is essential for 
the creation of a pledge that there should be a delivery of the goods comprised there- 
in In other words, a pledge cannot be created except by delivery of the possession 
of the thing pledged, either actual or constructive. It involved a bailment. If the 
pledgor had actual goods in his physical possession, he could effect the pledge by actual 
delivery ; but in other cases he could give possession b> some symbolic act, such at 
handing over the key of the store in which they were. If, however, the goods were 
in the actual physical possession of a third person, who held for the bailor so that 
in lav-.- his possession was that of the bailor, this pledge could be effected by a change 
of the character of the possession of the third party, that is by’ an order to him from 
the pledgor to hold for the pledgee, the change being perfected by the third party 
attorning to the pledgee, thus acknowledging that he thereupon held for the latter. 

1 (t'Hj) 48 Bom.L.R. €38; A. I JR. 19H 2 (U36J 53 Zkro.LJt 630 
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There was thus a change of possession and a constructive delivery : the goods in the 
hands of the third party came by this process constructively in the possession of the 
pledgee. But where goods were represented by documents the transfer of the 
documents did not change the possession of the goods, save for one exception, unless 
the custodian (carrier, warehouseman or such) was notified of the transfer and 
agreed to hold in future as bailee for the pledgee. The one exception was the case of 
bills of lading, the transfer of which by the law merchant operated as a transfer of 
the possession of, as well as the property in, the goods. This exception has been 
explained on thegroundthat the goods being at sea tire master could not be notified 
The true explanation was perhaps that it was a rule of the law merchant, developed 
in order to facilitate mercantile transactions, whereas tire process of pledging goods 
on land was regulated by the narrower rule of tire common Jaw. 

The position in English Law, therefore, was that in the case of delivery of docu- 
ments of title other than bills of lading, a pledge of the documents is merely a pledge 
of the ipsa corpora of them, for the transfer of- the documents does not change the 
possession of the goods unless tire custodian (carrier, ■warehouseman or such) 
was notified of the transfer and agreed to hold in future as bailee for the pledgee. 
In Inglis v. Robertson and Baxter *, it was held by the House of Lords that where goods 
are lodged in warehouses in Scotland a pledgee of the goods must, to make effective 
all real rights which depends on the constructive delivery of tire goods, give notice 
of the pledge to the warehouse-keeper. The Factors Act, 1889, enacts : 

“ Section 3. A pledge of the documents of title to goods shall be deemed to be a pledge of the 
goods ; and 

Section 1. ‘ For the purposes of this Act ’ (sub-section (5) 'The expression ‘pledge’ shall 
include any contract, pledging, or giving a lien or security on, goods, whether in consideration of 
an original advance or of any further or continuing advance or of any pecuniary liability’.” 

Section 9 prescribes that the effect of delivery or transfer of the documents 
of title of the goods under any pledge etc., by a person who having bought the 
goods obtains with the consent of the seller possession of the goods or documents 
of title, shall have the same effect as if the person making the delivery or transfer 
were a mercantile agent in possession of the goods or documents of title with the 
consent of the owner. Goods were stored by G, a domiciled Englishman, 
in a bonded "warehouse in Glasgow, transferred into the name of G. as owner ; 
and that warehouse-keeper issued to G- delivery orders showing that the 
goods were held to G’s. order ‘or assigns by endorsement hereon’. G. obtained 
a loan from /., an English merchant, and delivered to him in England 
a letter of hypothecaton stating that he deposited a part of the goods with 
him in security, widi pow'er of sale, and G- endorsed and handed to / the deli- 
very warrants. I did not intimate or give notice of the right he had acquired to the 
warehouse-keeper. R. and B-, claiming as personal creditors of G., arrested the 
goods in the hands of the w arehouse-keeper and then raised an action against him 
in the Scottish Court claiming through the arrestment a preferable right thereto. 
It w r as held by the House of Lords that section 3 of the Factors Act, 1889, was merely 
intended to define the full effect of the pledge of the documents of title made by a 
mercantile agent, and that it had no application to the case of the pledge of the 
documents of title by onein the position of G., who was not a mercantile agent within 
the meaning of the Act ; nor was G. a pledgor w'ithin section 9 of the same Act. 
At pages 625 to 627 Lord Watson states : 

“I can see no reason to doubt that, by Scottish law as well as English, the indorsement and handing 
over of delivery orders in security of a loan, along with a letter professing to hypothecate the goods 
themselves, is sufficient in law, and according to mercantile practice, to constitute a pledge of the 
documents of title, whatever may be the value and effect of the right so constituted. In my opinion, 
the right so created, whether in England or in Scotland, will give the pledgee a right to retain the 
ipsa corpora of the documents of title until his advance is repaid. The crucial qustion in this case is 
whether the right goes farther, and vests in the pledgee of the documents, not a jus ad nm merely', but 
a real interest in the goods to which these documents relate. 

• * * * * 

It was not disputed by the appellant’s Counsel, and it is hardly' necessary to repeat, that by' the 
common law of Scotland the indorsation and hypothecation of delivery orders, although it may' give 


1. L.R.. (1898) A.C. 616. 




the Supreme court Journal. [1$£6 

the pledgee a nght to retain the documents does not give him any real right in the goods which they 
represent He can only attain to that right by presenting the delivery orders to the rusted er hy 
whom they were granted and obtaimrg delivery of the goods from him or bv mating such intimation 
of his right to the custodier as will make it the legal duty of the latter to hold the goods for him. ILs 
right which in so far as it relates to the goods is in the nature of a juj airem will be defeated if before 
he has ett her obtained delis cry or gn cn such intimation the goods are validly attached mile ha,-di 
of tne custodier by a creditor of il e person for whom the custod er holds tl cm 

The principle is reiterated by the House of Lords in Dublin City Distiller Lid v 
Doherty 1 in which the plaintiff advanced moneys to a distillery company on the 
security of manufactured whisky of the company stored in a ware house Neither 
the company nor the excise officer could obtain access to the warehouse without the 
assistance of the other and the whisky could only be delivered out on presentation 
to the excise officer of a special form of warrant supplied by the Crown On the 
occasion of each advance the company entered the name of the plaintiff in pencil 
in their stock book opposite the particulars of the whisky intended to be pledged 
and delivered to the plaintiff (i) an ordinary trade invoice and (2) a document 
called, a warrant, which described the particulars of the whisky and stated that it 
was deliverable to the plaintiff or his assigns It was held by the House of Lords 
that the plaintiff was not entitled to a valid pledge on the wlusky comprised in the 
warrants At pages 843 and 847 of the Report Lord Atkinson states the law on 
the point as follows 

' As to the second qurstion it was not divpuled that accord ng to the law of England, and 
indeed of Scotland a contract to pledge a specif c chattel even tlough money be advanced on lie 
faith of tl u not 1 J 1 itself sufficient to pass any special property iji the chattel to the pledgee Delivery 
u in addition absolutely necessary to complete the pledge but of course it 1 * enough if tie delivery 
be constructive or symbolical as it u called instead of actual 

The example of constructive delivery frequently given is the del very of the ley of the store or 
house in which the goods have been placed , but that is because m the words of Lord Hard wide 
it is the way of coming at the possession or to make me of the tl mg , Werdv Turner * 

The giving by tie owner of goods of a del very order to tl e ware houseman doe* not unlcsi 
some positive act be done under it operate as a constructive del very of tl e goods fowl irh 11 relates 
McEwattv Smth * And the delivery of a warrant such as those delivered to the respondent in 
the present case is in the ordinary case acccordirg to Parke B , no more than an acknowledg- 
ment by the warel ouseman that the goods are del verablc to the person named therein or to any 
one he may appoint The warel ouseman bolds the goods as tl e agent of the owner until 1 e lias 
attorned in some way to this person, and agreed to hold tl e goods for h m t! en ard not till 
then does the warehouseman become a bailee for the latter and then, and not till tl en is tl ere a 
constructive delivery of the goods. Tl e del very and rcce pt of the warrant does not frr u amount 
to a delivery and receipt of the goods Fa tua v I It me * , D itfc/ v Bum* 

In our opinion, the position m Indian Law is not different Section 172 of the Con 
tract Act which defines a * pledge ’ affirms the English Common Law Section 172 
states that ‘ the bailment of goods as security for payment of a debt or performance 
of a promise ” is called a “ pledge * The bailor ism this case called the M pawnor” 
and the bailee is called the “pawnee ' According to section 148 of the Contract 
Act “ a bailment is the delivery of goods by one person to another for some purpose, 
upon a contract that they shall, v hen the purpose , 5 accomplished be returned or 
otherwise disposed of according to the directions of the persons delivering them 
The person delivering the goods is called the ‘ bailor ’ 1 he person to whom they 

are delivered is called the ‘ bailee ' Section 149 stales that the delivery to the 
bailee miv be made by doing anything which has the effect of putting the goods 
in the possession of the intended bailee or of any person authorised to hold them 
on his behalf Reference should also be made to section 178 of the Contract 
Act, as it stood before the Indian Contract (Amendment) Act, 1930 The 
original «ection 178 states 

A /wot who ~s ui posseii.onof any goods or of a-y b 11 o f lad g deel warrant warehouse 
keep* - » ce-tificate wharfinger* certificate err warnin' ©roider for delivery or *nyot! er {Jccun'T!* cf 
title 10 goods may make avail d pledge of toe h goods or docuns'Tits Provided that tie pawjxe ac » 

t LB (1914) A.C. 823 4 16 M & \\ 119 

2 /mi) 2 \e» Sen 43J at 443 5. {J6245 3B. &C. 423. 
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in good faith and under circumstances which are not sucli as to raise a reasonabl e presumption that 
the pawnor is acting improperly : 

Provided also that such goods or documents have not been obtained from the lawful owner, or 
from any person in lawful custody of them, by means of an offence or fraud.” 

By the Indian Contract (Amendment) Act, 1930, the section was repealed and the 
subject-matter of that section is notv spread over the present sections 1 78 and 1 78-A 
of the Contract Act and section 30 of the Indian Sale of Goods Act. The new sec- 
tion 178 of the Contract Act states : 

“ Where a mercantile agent is, with the consent of the owner, in possession of goods or the documents 
of title to goods, any pledge made by him, when acting in the ordinary course of business of a mercantile 
agent, shall be as valid, s if he were expressly authorised by the owner of the goods to make the 
. same ; provided that t.ie pawnee acts in goods faith and has not at the time of the pledge notice that 
the pawnor has not authority to pledge. 

Explanation. — In this section the expressions ‘ mercantile agent ’ and ‘ documents of title’ shall 
have the meanings assigned to them in the Indian Sale of Goods Act, 1930.” 

Section 30 of the Indian Sale of Goods Act provides as follows : 

“30. (1) Where a person, having sold goods, continues or is in possession of the goods or of the 
documents of title to the goods, the delivery or transfer by that person or by a mercantile agent 
acting for him, of the goods or documents of title under any sale, pledge or other disposition thereof to 
any person receiving the same in good faith and without notice of the previous sale shall have the 
same effect as if the person making the delivery or transfer were expressly authorised by the owner 
of the goods to make the same. 

(2) Where a person, having bought or agreed to buy goods, obtains, with the consent of the seller 
possession of the goods or the documents of title to the goods, the delivery’ or transfer by that person 
Or by a mercantile agent acting for him, of t e goods or documents of title under any sale, pledge or 
other disposition thereof to any person receiving the same in good faith and without notice of any 

lien or other right of the original seller in respect of the goods shall have effect as if such lien or right 
did not exist.” 

Section 1 78-A of the Contract Act states ; 

" 1 78-A. When the pawnor has obtained possession of the goods pledged by him under a contract 
voidable under section 19orscction 19-A, but the contract hasnot been rescinded at the time of the 
pledge, the pawnee acquires a goods title to the goods, provided the acts in good faith and without 
notice of the pawnor’s defect of title.” 

After the passing of the Indian Contract (Amendment) Act, 1930, the legal position 
with regard to the pledge of railway receipts is exactly the same in Indian law as it 
is in English law and consequently the owner of the goods cannot, pledge the goods 
represented by the railway receipts in the present case unless the railway authorities 
are notified of the transfer and they agree to hold the goods as bailee for the pledgee. 

On behalf of the appellants Mr. Bhatt placed strong reliance upon the deci- 
sion of Official Assignee of Madras v. Mercantile Bank of India, Limited 1 , in which it 
was held that a railway receipt, providing that delivery of the consigned goods is to 
be made upon the receipt being given up by the consignee or by a person whom 
he names by endorsement thereon, is a document of title -within the meaning of the 
Indian Contract Act, 1872 (section 178 for which a new section was substituted by 
amending Act IV of 1930), a pledge of a railway receipt operated under the 
repealed section as a pledge of the goods. But this decision is not of much assistance 
to the appellants, because it was concerned with the interpretation and legal effect 
of section 1 78 of the Contract Act as it stood before the Indian Contract (Amending) 
Act (Amending Act IV of 1930). It was held by the Judicial Committee in that 
case that under the repealed section 178 the owner of the goods could obtain a loan 
on security of a pledge of the goods by the pledge of the documents of title. But 
it is significant to note that ' section 178 has been amended by the Amending 
Act, 1930 and under the present section statutory power to pledge goods or docu- 
ments of title is expressly confined to mercantile agents while acting in the customary 
course of the business. There are two other instances in which a person other than 
the owner of the goods may make a valid pledge of the goods and these two instances 
are dealt with in section 1 78-A of the Contract Act and section 30 of the Indian 
Sale of Goods Act. The result, therefore, u nder the amended law is that a valid 

1. (1934) L.R. 61 I.A. 416 : I.L.R. 58 Mad. 181 : 68 M.L.J. 26. 
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pledge can no longer be made by every person “ in possession ’ of goods. Tt can 
only be made by a mercantile agent as provided in the new section 178 of the Con- 
tract Act or bj a person who has obtained possession of the goods t nder a contract 
v oidable under section 19 or section 19-A of the Contract Act as provided in section 
178. A, or by a seller or b> a bujer in possession of goods after sale as provided 
In section 30 of the Indian Sale of Goods Act. Learned Counsel for the appel- 
lants also referred to the decision of the Judicial Committee in Ramdas 1'ilhaUas 
Durbar v. S. Amerchand Co *, in which the Judicial Committee explained the legal 
effect of section 103 of the Contract Act, as it originally stood. It was held by Lord 
Parker that the railway receipts arc instruments of title within the meaning of the 
Indian Contract Act, 1872, section 103, and that the sellers were therefore not 
entitled to stop the goods in transit except upon payment or tender to the pledgees 
of the advances made by them It is manifest that the decision cannot afford 
assistance to the appellants, because, in the first place, it related to the contraction 
of old section 103 of the Contract Act in regard to the right of stoppage of goods in 
transit, and, in the second place, there has been a significant change in the law in 
view of the legislative amendment of section 178 of the Contract Act by the 
Indian Contract (Amendment) Act, 1930 

In the present case, therefore, our concluded opinion is that there is no valid 
pledge of the consignments of menthol crystals represented by the railway receipts 
in favour of the plaintifT-bank and the finding of the High Court on this point is 
erroneous in Jaw. 

We shall next deal with the question whether the plaintiff can sue on the con- 
tract of bailment even though there is no valid pledge of the goods in favour of the 
plaintiff. It was contended on behalf of the appellants that die plaintit.-bank was 
the endorsee of railway receipts and, therefore, it was entitled to sue tlie defendants 
for compensation for the loss of the goods. We are unable to accept this argument 
as correct. At common law a bill of lading was not negotiable like a bill of ex- 
change so as to enable the endorsee to maintain an action upon it in his own name, 
the effect of the endorsement being only to transfer the property in the goods but 
not the contract itself. It was observed by Alderson, B in Tnmpson v. Domxny* 
as follows : 

"This h another irataree of ihe confusion, as Lord Ellcrbortmgh in Uerrg v Cut espie«*it, 
which' has *mcnftctn»unilitudij-ouiTeaso«irgiironihissvbjfct\ Eccautc.in Lulttrmwv Maun 
a bill of ladirg wai |,eld 10 be negotiable, it has been cwrrded ll.at Chat iramrrert rtoeu.i all 
the properties of a bill of exchange , but it would lead to abcurdily to carry lie doetnre to 
length. Tt* w> d “iicgo i-ible was not u»*d in Ihe **meir> which ilti wed si applicable lo a bill 
of excharge, hut a» passing the property in the goods only. ” 

t- Delivery orders, warrants, written engagements to deliver goods and similar 
documents are in the same posiuon as the bills of lading were before the Bills of Lad- 
ing Act, 18-5 (18 and 19 Vic. C 1 1 1), They are mere promises by the seller, being 
the issuer or transferor, to deliver, or authorise the bujer to receive possession. It 
is only by reason of the enactment of the Bills of Lading Act, 183^ (18 and 19 Vic. c. 
111) that the issue or transfer of a bill of lading operates as a dehv cry to the buyer of 
the goods shipped, and the consignee of the bill of lading is entitled to sue upon the 
contract contained in the same. The same provisions are contained in the Dills 
of Lading Act (Act IX of i856) in India. It is true that the railway receipt 
and all other documents enumerated in section 2, sub-section (A, Sale of Goods 
Act, are assimilated to bills of lading for the purposes of the riglit of stoppage In 
transit under section 103, Contract Act and a pledge under section 17O, Contract 
Act, as explained by the Judicial Committee in Rondos Vtthaldas Durbar v. S. Amerchand 
& Co.*, and Qfi'tdl" Assignee of Madras v. Mercat'tlt Dank of India Ltd *. But the 
efTect of these decisions in not to assimilate the railway receipt to a bill of lading 
for all purposes whatsoever. The legal position of the railway receipt is the same 
as it was in English law and that position is not affected at all by the enactment of 
of section 2, sub-section (4) of the Sale of Goods Act, or the enactment of provi- 


* V3t$y 164 : 31 M 541 .2 09111 LR Gt l A. 41G .tLR 58 Mid. 

2. I S3 &R- 332, 534. ' 181 : 63 ML.J. 26. 
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sions analogous to sections 103 and 1 78 of the Contract Act. As stated in Halsbury’s 
Laws of England, Hailsham Edition, Voume 29, at page 143, Article 179 : 

• “Such documents, although they may purport to be, or may commonly be treated as, transferable 
are not negotiable instruments, unless therebea trade usage to that effect. Adcordirgly, subject to tl e 
provisions of the Factors Act, 1889, the owner cannot claim delivery of the goods except from the 
seller who is the issuer or immediate transferor of the document.” 1 

It is manifest that tliere were no rights created merely by reason of the endorsement 
of a Railway Rec. iptbetween the endorsecand the railway company which has issued 
the railway receipt to the consignee, the only remedy of the endorsee being against 
the endorser. This was the position in English law, except in the case of bills of 
lading the transfer of which by the Law Merchant operated as a transfer of the 
possession of as well as the property in the goods, as observed by Lord Wright in 
Official Assignee of Mad'asv. Mercantile Bank of India, Ltd A, at -page 422. The 
endorsee may bring an action as an assignee of the contract of carriage but then the 
assignment has to be proved as in every other case. It is true that by reason of 
section 137 of the Transfer of Property Act, the provisions relating to the transfer of 
an actionable claim do not apply to a railway receipt, and the assignment need not 
be according to any particular form, but a railway receipt is not like a negotiable 
instrument. (See Mercantile Bank of India , Ltd. v. central Bank of India, Ltd. 2 . It is 
also apparent that subject to the exceptions mentioned in sections 30 and 53 of the 
Indian Sale of Goods Act, 1930, and section 178 of the Contract Act, 1872, its 
possessor cannot give a better title to the goods than he has. The negotiation of 
the raihvay receipt may pass the property in die goods, but it does not transfer 
the contract contained in the receipt or the statutory contract under section 74-E 
of the Indian Railways Act. Negotiability is a creature of statute or mercantile 
usage, not of judicial decisions apart from either. So, in the absence of any usage 
of trade or any statutory provision to that effect, a railway receipt cannot be accord- 
ed the benefits which flow from negotiability under the Negotiable Instruments 
Act, so as to entitle the endorsee as the holder for the time being of the document 
of title to sue die carrier — the railway authorides in his own name. If the claim of 
the plaintiff is as an ordinary assignee" of the contract of carriage, then the plaintiff 
has to prove the assignment in his favour. In the present case the plaintiff-bank 
has furnished no such proof of assignment in its favour. In view of clause (3) 
of the notice printed at the back of the raihvay receipt it is clear that an endorse- 
mentmade on the face of the railway receipt by the consignee is meant to indicate 
the person to w f hom the consignee wishes delivery of the goods to be made if he 
himself does riot attend to take delivery. An endorsement made by the consignee 
on the face of the railway receipt requesting the railway company to deliver the 
goods to the endorsee merely conveys to the railway company that the person in 
whose favour the endorsement is made by the consignee is constituted by him a 
person to whom he wishes that delivery of the goods should be made on his behalf. 
Clause- (3) of the notice printed at the back of the raihvay receipt states ; 

“ That the raihvay receipt given by the raihvay company for the articles delivered for conveyance, 
must be given up at destination by the consignee to the raihvay company, otherwise the railway 
may refuse to deliver and that the signature of the consignee or his agent in the delivery book at 
destination shall be evidence of complete delivery. , 

If the consignee does not himself attend to take delivery he must endorse on the receipt a request 
for delivery to the person to whom he wishes it made, and if the receipt is not produced, the deli- 
very of the goods may, at the discretion of the raihvay company, be withheld until the person entitled 
in its opinion to receive them has given an indemnity to the satisfaction of the raihvay company- ” 

In the present case the plaintiff has not proved by proper evidence an assignment 
of the contract of carriage. In our opinion, the law on the point has been correctly 
stated by Bhagwati, J., in Shamji Bhanji & Co. v. North Western Rly. Co. 2 . It follows, 
therefore, that the plaintiff has no right to bring the present suit against the Union 
of India. 


1. (1934)61 LA. 4 16 : 1.L.R. 58 Mad. 181 : 
68M.LJ. 26. 

2. (1937) 65 I.A. 75 at p. 91 : I.L.R. 1938 
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Counsel for appellant has referred the practice of rrerchants in treating a 
railway receipt as a symbol of goods and in making pledge of goods by pledge of 
railway receipts but no such practice or c istom has been alleged or prosed on behalf 
of the plaintiff m the present case In the absence of such allegation or proof it is 
not ooen to the Court to take an> judicial notice of any such practice Counsel 
for aopellant also referred to possible inconvenience and hardship to merchants if 
such a practice is not judicially recognised but the argument from inconvenience 
and hardship is a dangerous one and is only admissible m construction where the 
meaning of the statute is obscure In Sailers v Bnggs 1 Lord Birkenhead 
stated 

“ The consequences of it u view of sect on 2 of ihe Gaming Act ! 83a will no doubt he extremely 
inconvenient to many persons. Bui this is not a matter proper to nfluerce the House ui less in a 
doub ful case affording foo 1 old for balanced specula! on as to tf e probable intent on of lie 
Legislature 

In the present case the language of section 178 of the Contract Act is clear and 
explicit and if any hardship and inconvenience is felt it is for Parhament to take 
appropriate steps to amend the law and not for the Courts to legislate under the 
guise of interpretation 

Tor the reasons expressed we hold that Civil Appeal No 474 of 1962 brought 
by the pla miff bank should be dismissed and Civil Appeal No 475 of 196 2 
brought by the Union of India through the General Manager Central Railway 
should be allowed with costs and the suit of the plaintiff bank should be dismissed 
with costs throughout 

Order of the Court — I n accordance with the majority Judgment Civil 
Appeal No 474 of 1962 is allowed and Civil Appeal No 475 of 1962 a dis 
missed and the plaintiff’s suit is decreed with costs throughout / 

VK CA J10 474 e/’igGa allotted 

C A Ao 475 of 1 902 dismissed 
THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajen-draoadkar Chief Just ce K N Wancuoo 
J C Shah S M Sikri and V RauiiwamI JJ 
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Cmvnimoivt of In»m* tax. Bangalore Respondent 

/swi'-Ui hi {XI cf 1922) sections 16 (2) end 18 (5 ) — DtrufrnJ unw — Autuee Hr. Jo and tided 
fenlj tuner of ska t — Karla thereof registered holder tf the ,ha; —Interne tut tile eu that tf HmJ» 
sendinde J fan j—D idtoi VL.tn> — Trample tf passing »p — ,V olhmg ta Jo imlh eternal tf in one — Accrual 
to Lie leal tamer 

Thrassenre a Hindu und vided family consut ngofthe lather and his seven sons owned stares 
that stood registered in ihe name of Ihe father The family commented bus new n May 1956 and 
I n the book* of the firm the shares were ered ted as capital In August 19 6 two of tie sops 
separated from ihe family sect vv. g cash for their share. Then a partners! p was formed be ween 
Ihe father represent ng the joint family (having five-sevenths share) and the iwo d wdrdtoru (each 
having one-seventh share for carrying on ihe buuness of the firm. Dividends received n respect of 
the shares were cred ted to the profit and 1«* account of the firm. In lie proceed rg* of lie frm 
for the assessment year 19a9-60 the Revenue held that the asrasee was the real and legal owner of 
the shares and that the shares were at no time the property of the firm. The Tribunal rejected 
the contention that tl c d vidend from the shares could be aecsed only In tl e lands of (I e person 
who held ownership legal at well as equitable in the shares, and as the family hod ceased to be the 
equitable owner the Hindu undivided family could rot be assessed under tl e Act on the 
dividend The H gh Court answered the Reference against the assessor W h Special Leave, 
the assessee appealed 
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Held, that tax bcijig charged by section 3 upon dividend income and not being excluded under 
section 4 (3), such income would be chargeable to tax under the Act in the hands of the persbn to whom 
it accrues or by whom it is received. A company for its purposes does not recognize any trust or 
equitable ownership in shares ; it merely recognizes the registered shareholder as the our.er ar.d pays 
the dividend to that shareholder. But the shares, may, because of a trust or other fiduciary relation- 
ship, belong to a person other than the registered shareholder, and the dividend distributed by the 
company would for the purpose of tax be deemed to accrue o r arise to the real owner of the shares. 

• Section 16 (2) is only a processing clause applicable ip respect of dividend income. By virtue of 
the second part of section 16 (2) dividend may be grossed up only if the registered shareholder is the 
■real owner of the shares. If the registered holder is not the real owner of the shares t.e., he is the trustee 
or benamidar for the real owner, dividend income cannot be grossed up when including it in the total 
income of the real owner. But sub-section (2) of section 16 docs not operate as an exemption from 
the pale of cither section 3 or section 4 (1) of the Act; nor docs it provide that liability to tax arises 
only when the person by whom dividend is received from the company is real owner of the shares- 
Section 18 (5) also does not lead to that result. 

Therefore, when tax is paid on behalf of the shareholder and deduction is made from dividend, 
credit is given to him for the tax paid in his final assessment. But the scheme of grossing up is not 
susceptible of the interpretation that the income from dividend is to be regarded as the income only 
of the registered shareholder and not of the real owner of shares. < 

On facts, the contention cannot be accepted that because the dividend income in respect of the 
shares can not be “ grossed up ” and credit for tax paid cannot be obtained by the a ssessees ; the 
assessces are not liable to be taxed in respect of the dividend income received by them. 

Appeal by Special Leavefrom the Judgment and Order dated the 19th July, 1963, 
of the Mysore High Court in I.T.R.C. No. 6 of 1963. 

K. Srinivasan and R. Gopalakrishnan, Advocates, for Appellant. 

C.K. Daphtary, Attorney-General for Tndia, (R. Gampathy Iyer, R.II. Dliebar 
and R.N. Sachthey, Advocates, with him), for Respondent. 

The Judgment of the Court was delivered by 

Shah, J . — Kishanchand Bajaj and his seven sons formed a Hindu undivided 
family, which owned shares exceeding Rs. 91 ,000 in value, in public limited companies. 
:The family commenced business in money-lending and as commission agents on 
16th May, 1956, in the name of M/s. Mangoomal Kishanchand and in the books of 
account of the firm the shares which stood registered in the name of Kishanchand 
with the companies were credited as capital of the business. On 22nd August, 1956, 
Shyam Sundar and Girdharlal, two of the sons of Kishanchand, separated from 
the family, each receiving rupees two lakhs in lieu of his share. On- 23rd August, 
1956, a partnership was formed between Kishanchand representing • the Hindu 
undivided family of himself and his five sons and Shyam Sundar and Girdharlal, for 
carrying on the business of M/s. Mangoomal Kishanchand. Under the deed, of 
partnership Shyam Sundar and Girdharlal were each entitled to a seventh share 
and the remaining five-sevenths share was to belong to Kishanchand as karta of the 
Hindu undivided family. Dividends received in respect of the shares were credited 
to the profit and loss account of the firm. 

In proceedings for assessment of the firm for the -year 1959-60 it was claimed 
that the shares which stood registered in the name of Kishanchand belonged not to 
the Hindu undivided family but to the firm of M/s. Mangoomal Kishanchand. The 
Income-tax Officer rejected that contention. He held that the Hindu undivided 
family was “ the real and legal owner of the shares ”, and that the shares were at 
no time the property of the firm. The order of the Income-tax Officer was confirmed 
in appeal by the Appellate Assistant Commissioner. In second appeal to the Income- 
tax Appellate Tribunal, it was contended on behalf of the Hindu undivided family 
that the dividend from the shares could be assessed only in the hands of the person 
who held ownership “ legal as well as equitable ” in the shares, and as the famijy , 
had ceased to be the “ equitable owner ” of the shares, the Hindu undivided family 
could not be assessed under the Income-tax Act, 1922 on the dividend. The Tribunal 
rejected the contention. The Tribunal then referred under section 66 (1) of the 
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Indian Income tax Act, 1922, the following question to the High Court of Mysore 
for opinion 

“ Whether on the facts and circumstances of the case the dividend ireome from shares stand nr 
m the name of Kishanchand Lun daswgti Bajdj and acquired v ith the funds of the H ndu undivided 
family of vvh ch the sard person was the karta was assessable in the hands of the assesscc-f amity ' 
The High Court answered the question in the affirmative and with Special 
Leave the Hindu undivided family has appealed to this Court 

In this appeal it v as nrged that where one taxable entity is the registered holder 
of shares m a company and the real owner of the shares is another taxable entity 
the registered shareholder alone is liable to be assessed to tax in respect of the dm 
dend from those shares and therefore Kishanchand alone was liable to be taxed in 
respect of the dividend income from the shares, and not the Hindu undivided family 
Reliance in support of this contention was placed upon section 16 (2) of the Indian 
Income-tax Act, 1922 and certain observations made by this Court jn the judgment 
in Hoy. rah Trading Company Lid v Commissioner of Income (ax Central Calcutta 1 
In our judgment the contention is wholly without substance Under section 3, 
total income of the previous year of every individual, Hindu undivided family, com 
pany and local authority, and of every firm and other association of persons or the 
partners of the firm or the members of the association individually is charged to tax 
By section 4 the total income of any previous year of any person includes, subject 
to the provisions of the Act, all income, profits and gams from whatever source 
derived, which are received or deemed to be received in the taxable territories in 
such year by or on behalf of such person, or if such person is resident in the taxable 
territories during such year the income which accrue or arise or is deemed to accrue 
or arise to him in the taxable territories during such year, or accrue or arise without 
the taxable territory daring such year or having accrued or arisen to him without 
the taxable territories or brought in to the taxable territories during such year, or if 
such person is not residing in the taxable territories during such year, accrue or arise 
or arc deemed to accrue or arise to him By sub-section (3) of section 4 any 
income, profits or gams fall mg within the clauses (0 to (xxti)src not liable to be includ- 
ed in the total income of the person receiving them Tax being charged by section 3 
upon dividend income and not being excluded under section 4 (3;, such income 
would be chargeable to income tax under the Act in the hands of the person to whom 
it accrues or by whom it is received A company for its purposes does not recognize 
any trust or equitable ownership in shares it merely recognizes the registered share- 
holder as the owner and pays thd dividend to that shareholder But the shares may, 
because of a trust or other fiduciary relationship belong to a person other than the 
registered shareholder, and the dividend distributed by the company would for the 
purpose of tax be deemed to accrue or arise to the real owner of the shares 

Section 16 of the Indian Income tax Act, 1922 deals with the exemptions and 
exclusions in determining the total income The cxpiession “ total income ” is 
defined in section 2 (1<) it means 

** total amount otmconv profit and ga ns ref rred lorn pjb-scction 0) of section 4 computed 
m the maprer la d down In th s Act " 

Section 16 in so far as it is relevant provides 

“(1) In computing (he (otal income of an awessee — 

fat any turns exempted under the first pr< viv* to subject on (1) of e-iion 7 the second 
and th rd prow os to sect on? sub-sect ions (2) (3) (4) and f3) of section 14 section 15 section (5-B 
and sect on I3-C shall be included and any sum cxcm'Ved under sect on 1 S-A shall also be included 
except for the p j-posc o' d'term n ns the rates at »h c i income tax (but pot super lax) Is payable 
by the assetsec to »fon the cjerrpt on ts tpsen 

(6) when the a««*x is a partner o'af rra. th-n a heifer ihe firm has made a profit or loss 
Ms share (wh-ihe* a net pro* - ! or a n*t to s) s vtd ba tii-n to b- any sa-ary interest commission 
or other rem-nr-ra' on rayabe to h'nbvih* fin in resocct of Ihe previous year increased or 
decreased respectively ly his share in ihe bt’ance of the pro'it or lot! of th' firm after th- deduction 
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of any interest, salary, commission or other remuneration payable to any partner in respect of the 
previous year. 

Provided * * * * * » , J 

(c) all income arising to any person by virtue of a settlement or disposition whether revocable 
or not, and whether effected before or after the commencement of the Indian Income-tax (Amend- 
ment) Act, 1939 (VII of 1939), from assets remaining the property of the settlor or disponer, shall be 
deemed to be income of the settlor or disponer, and all income arising to any person by virtue of a 
revocable transfer of assets shall be deemed to be income of the transferor : ' * 

Provided * * * * * * , 

(2) For the purposes of inclusion in the total income of an assessee any dividend shall be 
deemed to bfc income of the previous year in which it is paid, credited or distributed or deemed to 
have been paid, credited or distributed to him, and shall be increased to such amount as would, if 
income-tax (but not super-tax) at the rate applicable to the total income of the cpmpany (without 
taking into account any rebate allowed or additional income-tax charged) for the financial year. in 
which the dividend is paid, credited or distributed, or deemed to have been paid, credited or distri- 
buted, were deducted therefrom, be equal to the amount of the dividend : 

Provided ****** 

(3) In computing the total income of any individual for the purpose of assessment, there 
shall be included — 

(a) so much of the income of a wife or minor child of such individual as arises directly or 
indirectly — 

(i) from the membership of the wife in a firm of which her husband is a ’partner ; 

(ii) from the admission of the minor to the benefits of partnership in a firm of which such 
individual is a partner ; 

(iii) from assets transferred directly or indirectly to the wife by the husband otherwise than 
for adequate consideration or in connection with an agreement to live apart ; or 

(iv) from assets transferred directly or indirectly to the minor, child, not being a married 
daughter, by such individual otherwise than for adequate, consideration ; and 

( b ) so much of the income of any person or association of persons as arises from assets 
transferred otherwise than for adequate consideration to the person or association by such 
individual for the benefit of his wife or a minor child or both.” 

Under the Income-tax Act, 1922, certain items of income are exempt from 
liability to tax and do not enter into the computation of total income : there are other 
items of income, which though exempt from tax arc liable to be included in the total 
income of the assessee for determining the rate applicable. Sub-sections (1) and 
(3) of section 16 provide that certain income which does not accrue or arise to the 
assessee or which is not received as income by him is deemed to be part of his total 
income. These sub-sections deal with inclusion of the specified classes of income jn 
- the computation of total income. The only difference between the two clauses is 
that sub-section (1) applies to all assessees, whereas sub-section (3) applies to indivi- 
duals only. But sub-section (2) does not direct the inclusion of any item of income 
in the computation of the total income of an assessee to whom it does not accrue of 
arise : it is only a processing clause applicable in respect of dividend income. In 
terms it provides that for the purpose of inclusion of dividend in the total income. of 
an assessee, dividend shall be deemed to be income of the previous year in which 
it is paid, credited or distributed, or deemed to be paid, credited or distributed, and 
further that the dividend shall be increased, or as it is sometimes called “ grossed up 
by adding thereto the income-tax deemed to have been paid by the. company on behalf 
of the shareholder. The sub-section in the first instance designates the year in 
which the dividend income is to be included in the total income. Therefore divi- 
dend will be included in the income of the assessee in the year in which it is paid, 
credited or distributed, or be deemed to be paid, credited or distributed. Since the 
same income cannot be taxed twice over, dividend income will be taxed in the hands 
of the real owner of the shares and in the year designated by section 16 (2). But by 
virtue of the second part of section 16 (2), dividend may be grossed up only i ,tne 
registered shareholder is the real owner of the shares. If the registered holder . 1 
not the real owner of theshares, f.e., he is a trustee or benamidar for the real ov-^nev, 
dividend income cannot be grossed up when including it in tnq total income o 
real owner, But sub-section (2) of ^section 16 dogg not operate an exempli n 
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from the pale of either section 3 or section 4 (1) of the Act nor does it provide 
that liability to tax arises only when the person by whom dividend is received from 
the company is the real owner of the shares Sub-section (5) of section 18 also docs 
not lead to that result The clause provides that deduction made by a company 
and paid to the account of the Central Government in accordance with the pro- 
visions of section 18 and any sum by which a dividend has been increased under sub- 
section (2) of section 16 shall be treated as payment of income tax or super tax on 
behalf of the person from whose income the deduction was made and credit shall be 
given to him therefor In so far as it deals with dividend which is “ grossed up”, 
sub-section (5) of section 18 forms a corollary to section 16 (2) Therefore when tax 
is paid on behalf of a shareholder and deduction is made from dividend, credit is 
given to him for the tax paid in his final assessment But the scheme of “ grossing 
up ” is not susceptible of the interpretation that the income from dividend is to be 
regarded as the income only of the registered shareholder and not of the real owner 
of share 

The authorities of this Court which ha\e interpreted section 16 (2) may be re 
viewed In Howrah Trading Company s case * it was held that a person who had 
purchased shares m a company under a blank, transfer and in whose name the shares 
had not been registered in the books of the company is not a “ shareholder " in respect 
of such shares within the meaning of section 18 (5) of the Income tax Act, notwith 
standing his equitable right to receive dividend on such shares Such a person was 
therefore held not entitled to have this dividend income grossed up under section 
] 6 (2) of the Act by the addition of the income tax paid by the company in respect of 
those shares, and to claim credit for the tax deducted at source under section 18 (5) 
of the Act In that case the only dispute which arose was with regard to " grossing 
up ” The dividend income was included in the total income of the person who 
was the real owner of the shares, though the shares were not registered in his name 
In Income tax Officer, North Satara v Arund N Mafatlal & others *, it was held, 
following the judgment in Hon rah Trading Company s case 1 , that the registered share- 
holder alone is entitled to the benefit of the credit for tax paid by the company under 
section 18 (5) and the corresponding " grossing up’ under section 16 (2) Tn that 
case shares belonging to a firm registered under the Income tax Act were held in 
the names of three partners of the firm The Income tax Officer sought to treat 
the dividend from the shares as i ncome of the firm and to ‘ gross up ” the dividend 
by adding the income tax paid This Court held that the only persons who were 
entitled to be treated as shareholders to whom the provisions of sections 16 (2) and 
18 (5) were attracted were the three partners The ludgment of this Court in Com 
mlssioner of Income lax, Bombay City II v Shakuntafa and others s , does not support 
any different rule That was a case in which a Hindu undivided family held certain 
shares in a company in the names of different members of the family The Income- 
tax Officer applied the provisions of section 23 A of the Indian Income tax Act, 
1922, before it was amended in 1955 and ordered that the undistributed portion 
of the distributable income of the company shall be deemed to be distributed In 
proceedings for assessment the amount of deemed income appropriate to the shares 
of the family was ordered b) the Income tax Officer to be included in the income of the 
family It was held that the expression “shareholder’ in section 23 A of the 
Indian Income tax Act meant the shareholder registered in the books of the company 
Therefore »he amount appropriate to the shares had to be included in the income of 
the members of the family m whose names the shares stood in the register of the 
company, and as the Hindu undivided family was not a registered shareholder of 
the company, the amount deemed to be distributed could not be assessed as the 
income of the family under section 23 A The Court in Shaiuntalas case 1 , was 
dealing with notional income The amounts which were not distributed by the 
company, but which by virtue of an order under section 23 A of the Act were deemed 
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to be distributed were sought to be assessed and the Court held in the light of the 
express provisions of section 23-A that the undistributed portion of the distributable 
income of the company of the previous year as computed for income-tax purposes 
shall be deemed to be distributed as dividend among the shareholders. The deci- 
sion of the Court was. that for the purpose of section 23-A, the expression ‘‘ share- 
holder ” meant only the registered shareholder and not an equitable owner. The 
decision has no bearing on the true interpretation of section 16 (2). 

Reliance was placed by Counsel for the appellant on the following observations 
made by Hidayatullah, J., in delivering the judgment of this Court in Howrah Trading 
Company's case 1 : 

V The words of section IS (5) must accordingly be read in the light in which the word ‘ share- 
holder’ has been used in the subsequent sections, and read in that manner, the present assessee 
notwithstanding the equitable right to the dividend, was not entitled to be regarded as a ‘ shareholder’ 
for the purpose of section 18 (5) of the Act. That benefit can only go to the person who, both in 
law and in equity, is to be regarded as the owner of the shares and between whom and the company 
exists the bond of membership and ownership of a share in the share capital of the company.” 

It was said by Counsel for the appellants that by the use of the expression 
“ benefit can only go to the person who, both in law and in equity, is to be regarded 
as the owner of the shares ”, it was laid down that dividend may be taxed only in 
the hands of a person who is “in law as well as in equity ” the shareholder. But 
these observations are not susceptible of any such meaning. Hidayatullah, J., in 
that case was seeking to explain that dividend income cannot be “ grossed up ” in 
the hands of the real owner of shares if the shares are registered in the name of another 
person. He did not say that the real owner of shares cannot be taxed in respect. of 
dividend received by him, if the shares are registered in the name of another person. 

We are unable to accept the argument of Counsel for the appellants that because 
the dividend income in respect of the shares cannot be “ grossed up ”, and credit 
for tax paid cannot be obtained by the appellants, the appellants are not liable to be 
taxed in respect of dividend received by them. There is no provision in the Act 
which supports this plea, and the scheme of the Act lends no countenance to an 
expedient which may lead to gross evasion of tax. 

. The appeal therefore fails and is dismissed with costs. 

V.S. Appeal dismissed. 


THE SUPREME COURT OP INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — P. B. Gajendragadkar., Chief Justice, K. N. Wanchoo, M. Hidaya- 
tullah, J. C. Shah and S. M. S(kri, JJ. 

Mirza Ali Akbar Kashani Appellant* 

v. 

The United Arab Republic and another • • Respondents. 

Civil Procedure Code (V of 1908), section 86 (\)— Applicability— Suit against foreign Stale with republican 
form of Government— Consent of Central Government— Essential— International Law— Foreign State— Immunity 
from being sued in Municipal Courts. 

In view of the definition of “ Ruler ” described by section 87-A (1) (b) of the Code, of Civil Proce- 
dure it is difficult to accept the argument that the expression “ Ruler of a foreign State under section 
86 (1) can take in cases only of Rulers of foreign States which are governed by a monarchical f°nnoi 
Government. If refers to Rulers of all fore'gn States whatever be their form of Government, til 
head of a Republican State as in the instant case the United Arab Republic is the u er o t a 
and a suit againat the Ruler in the Municipal Courts without the consent of the Central Govemmen is 
not sustainable. ' 


1. (1959) S.CJ. 1133 : (1959) 2 S.C.R. (Supp.)448. 
* C.A. No. 220 of 1964. 


5th August, 1965. 
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The effect of section 86 ( 1 ) is that it makes a statutory provision coverirg a field «L»L vmJd 
otherwise be covered by the doctrine of immunity under International Law. 

Appeal from the Judgment and Order dated 17th April, 1961 of the 
Calcutta High Court in Appeal from Original Order No. n 5 of i960. 

R. Cnowdhurj, Senior Advocate, ( S . Mookherjea and S. N. Mukerjt, Advocates, 
with him), for Appellant. 

B. Sen, Senior Advocate, (V A. Sejid Muhammad, P. K. Das and P, K. Post, 
Advocates, with him), for Respondents. 

The Judgment of the Court was delivered by 

Gajendra^adkar, C.J. — This appeal arises out of a suit filed by the appellant, 
Mirza All Akbar Kashani, against the two respondents, the United Arab Republic, 
and the Ministry of Economy, Supplies, Importation Department of the Republic 
of Egypt at Cairo, on the Original Side of the Calcutta High Court. By his plaint, 
the appellant claimed to recover from the respondents damages assessed at 
Rs. 6,07,346 for breach of contract According to the appellant the contract in 
question was made between the parties on 27th March, 1958 Respondent No. 2 
which was a party to the contract had agreed to buy tea from the appellant upon 
certain terms and conditions ; one of these was that respondent No. 2 would not 
nlacc any further orders in Tndia for purchase of tea with anyone else during the 
tenure of the contract and that it would, in every case, giv e the appellant the benefit 
of the first refusal for respondent No 2’s additional requirements. The appellant 
alleged that during the tenure of the contract, the respondents had wrongfully 
placed an order for the supply of tea with a third party v ithout giving the appel- 
lant a chance to comply v ith the said requirement. That is how the respondents 
had committed a breach of a material term of the contract. 

Formerly, the Republic of Egypt and die Republic of Syria were two inde- 
pendent sovereign States They, however, merged and formed a new Sovereign 
State on 22nd February, 1958 This new' sovereign State is known as the United 
Arab Republic and is referred as respondent No. 1 5 n the present appeal. This 
nev State has been recognised by the Government of India, Respondent No. 2 
has been working as a department of respondent No. 1 and is a part and parcel 
thereof. The present suit was instituted on 10th August, 1959 It is common 
ground that the appellant did not obtain the consent of the Central Govern- 
ment to the institution of the suit under Section 86 of the Code of Civil Procedure. 
The appellant, how ev er, applied for leave under clause 1 2 of the Letters Patent in 
view of the fact that a part of the cause of action had arisen within the jurisdiction 
of the Calcutta High Court. This leave was granted to the appellant by the 
learned trial Judge. 

On *trd December, i 959, the respondents entered appearance in the suit ; and 
on 17th December, 1 ,59, they applied for an order that the leave granted under 
Clause 12 of the Letters Patent should be revoked, the plaint should be rejected 
and further proceedings in the suit should be stajed. According to the respondent, 
the trial Court had no jurisdiction to entertain the suit inasmuch as the President 
of the United Arab Republic was its Ruler and the suit was, in reality, and In 
substance, a suit against him and as such, it was barred under section 86 of the Code. 
It was further averred on their behalf that no part of the alleged cause of action 
had arisen within the jurisdiction of the Court ; and so, leav e could not be granted 
under Clause 12. At the hearing of this petition, the respondents were allowed to 
urge an additional ground in support of their plea that the leave should be revoked; 
they urged that respondent No. 1 was a foreign sovereign State and as such, it 
enjoyed absolute immunity from being sued in the trial Court under the Rules of 
International Law as adopted and applied b> the municipal law of Indio. 

These pleas were controverted by the appellant. It was urged that section 86 
of the Code was not a bar to the present suit, as the said section created a bar only 
against a Ruler of a foreign State and the present suit clearly did not fall in that 
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category. According to the appellant, the immunity from being sued without the 
sanction of the Central Government to which section 86 of the Code referred could 
not be invoiced _by a foreign State such as respondent No. i. The appellant also 
urged that in view of the fact that the transaction which has given rise to the present 
suit has nothing td do . with the governmental functions of respondent No. i , no 
immunity could be claimed by the respondents under the doctrine of International 
Law. The appellant further contended that by appearing in the present proceed- 
ings and by filing pleas thereafter, the respondents had submitted to the jurisdiction 
of tire Court and had waived their objection to its jurisdiction. 

The learned trial Judge held that section 86 did not bar the present suit. He 
accepted the contention of the appellant that that bar could be invoiced only against 
the Ruler of a foreign State and not against respondent No. i which was an indepen- 
dent sovereign State. On the question of the plea raised by the respondents under 
International Law’, the trial Judge held that having regard to the nature of the trans- 
action which has given rise to the present suit, the plea of immunity raised by the 
respondents cannot be sustained. He also found against the respondents on the 
question of waiver. In the result, the application made by the respondents for re- 
voking leave was dismissed by the trial Judge. 


The respondents then took the matter before the Court of Appeal of the Cal- 
cutta High Court under the Letters Patent. Both the learned Judges who constituted 
the Court of Appeal have upheld the finding of the trial Judge that section 86 of the 
Code does not create a bar against the present suit. They have, hou’ever, reversed 
the trial Judge’s conclusions on the question of immunity claimed by the respondents 
under International Law as t ell as on the question of waiver. They have held 
that it was not shown that the application made by the respondents challenging the 
jurisdiction of the trial Judge to entertain the suit could be reasonably construed as 
submission to the jurisdiction of the Court by them ; and they have come' to the 
conclusion that the doctrine of International Late which recognises the absolute 
immunity of sovereign independent States from being sued in foreign Courts created 
a bar against the present suit. In the result, the appeal preferred by the respondents 
has been allowed, the order passed by the trial Judge has been set aside, and the 
plaint filed by the appellant has been rejected under prayer ( b ) of the Master’s 
Summons. The appellant has applied for and obtained a certificate from the Court 
of Appeal and it is with the said certificate that he has come to this Court in appeal. 


Mr. R. Chaudhry for the appellant has contended that the view taken by the 
Court of Appeal about the scope and effect of the doctrine of immunity on which the 
respondents relied is erroneous in law. In support of Ids argument, he has urged 
that the trend of recent decisions and the tendency of the development of Inter- 
national Law in recent times indicate that the doctrine of immunity in question can 
no'Ionger be regarded as an absolute and unqualified doctrine. He suggests that 
in modem times. States enter into commercial transactions and it w’Ould be in- 
appropriate to allow such commercial transactions the protection^ of the doctrine 
of immunity of sovereign States from being sued in foreign countries.^ In support 
of his argument, Mr. Chaudhry has very strongly relied on the observations made by 
H. Lauterpacht who has edited the Eighth edition of Oppenheim s International. 
Law. Says Editor Lauterpacht: 


“The grant of immunity from suit amounts in effecttoadenialof a legal remedy in respect of what 
may be a valid legal claim ; as such, immunity is open to objection- The latter circumstance provi es 
some explanation of the challenge to which it has been increasingly exposed— m addi ion ir - ~ 
cumstancc that the vast expansion of activities of the modern State in the economic splicr I 
tended to render unworkable a rule which grantsto the State operating as a traderapnvi g P 
as compared with private traders. Most States, including the Uni ed States, have L " “P , 
arc'in the process of abandoning the rule of absolute immunity of foreign S es. B 

is usually described as acts of a private law nature. The position in thisresp ctw 

be regarded as fluid ” (page 273). 


• Even Dicey in his “ Conflict of Laws ” while enunciating rule 17 in relation 
to such immunity in unqualified form, has made some comment to which Mr. 
Chaudhry has invited our attention. It is true that rule 17 says, inter aha , that 



28 the supreme court journal. * * ' [1966 

4 

the Court lias no jurisdiction to entertain an action or other proceeding against any 
foreign State, or the head or Government or any department of the Government of 
any foreign State. Commenting on this rule, the learned author observes that: 

** the imm uuty it derived ultimately from the rules of Public International Law and from the maxim 
of that law, par m parm ran kahrt mprram The relevant rule of Public International Law has become 
part of English law It u not impossible, however, that English law goes further than the international 
legal system demads in this regard ” 1 

Then the learned author subjects the English decisions to a close analysis and con- 
cludes that it may well be that the system of international law as a whole is moving 
towards a “ functional ” concept of jurisdictional immunities which would confine 
their scope to matters within the field of activity conceived as belonging essentially 
to a person of that system of whatsover category 1 . Mr. Chaudhry naturally lays 
emphasis on these observations of Dicey. lie has conceded that the general consen- 
sus of opinion as disclosed m the English decisions bearing on the point is not in 
his favour, though the voice of dissent raised by Lord Denning in Rahmlolla\, 
Jfizam of Hyderabad *, distinctly supports Mr Chaudhry’s plea. That, in substance, 
is how Mr. Chaudhry has attempted to present his case on the interesting question 
about the immunity of sovereign States under International Law. 

Whilst we were hearing Mr Chaudhry on this point, we enquired from him 
whether he supported the finding of the Courts below that the present suit was not 
barred under section 86 of the Code, and he contended that his case was that that 
finding was clearly right and the present appeal would have to be dealt with 
on the footing that section 86 created no difficulty against the appellant. Mr. 
Chaudhry did not dispute the correctness of the finding recorded by the Court of 
Appeal on the question of waiver. 

Mr. B Sen who appeared for the respondents, however, urged that he wanted 
to challenge the correctness of the finding recorded by the Calcutta High Court 
as to the applicability of section 86 of the Code. He conceded that the trial Judge 
as well as the two learned Judges who heard the Letters Patent Appeal had agreed 
in holding that section 86 v. as not a bar against the present suit ; but Mr. Sen’s 
argument was that the said finding was plainly inconsistent with the true scope and 
effect of section 86. He also urged that the view taken by the Court of Appeal as 
to the applicability' of the doctrine of immunity under International Law was 
right. 

During the course of the hearing of this appeal, it thus became clear that two 
questions fall to be considered by us ; the first is in relation to the application of 
section 86 of the Code ; and the second m regard to the scope and effect of the doc- 
trine of immunity under International Law. Logically, the effect of section 86 has 
to be considered first, because it Is common ground that if we were to hold that 
section 86 was a bar to the present suit, then the interesting point about immunity 
under International Law may not have to be considered rhe appeal would, in 
that view, be liable to be dismissed on the grund that the suit was barred by sec- 
tion 86 After hearing both Mr. Chaudhry and Mr. Sen, we have come to the con- 
clusion that the learnt d Jt-d^es of the Calcutta High Court were, with respect, in 
error in holding that section 8G does not create a bar against the present suit. That 
being our view, we do not propose to consider whether the Court of Appeal was 
right in upholding the respondents’ plea of absolute immunity under Interna- 
tional Law. Let us, therefore, deal with the problem raised under section 86 of 
the Code. 

Th - relevant prov isions arc to be found in sections 83— 87.B of the Code. The 
heading of these provisions is “Suits by aliens and by or against foreign Rulers, Amba- 
ssadors andEnro)s’\ The present sections have been introduced b> section 12 of the 
Code of Civ il Procedure (Amendment) Act, 1931 (11 of 1951). Prior to the amend- 
ment, the relevant sections were sections 83 — 87. As a result of the amendment, 
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cases of the Rulers of former Indian States are now dealt with by section 87-B, and 
the remaining provisions, deal with foreign States and Rulers of foreign States. 
It is a matter of history that the Rulers of Indian States who could claim the benefit 
of the provisions contained in sections 84 and 86 under die Code of 1908 have ceased 
to be Rulers and are now entided to be described as Rulers of former Indian States. 
That is why a specific and separate provision has been made in regard to Rulers 
of former Indian States by section 87-B. That, broadly stated, is the main 
distinction between the schemes of earlier sections 83 — 87 and the present 
sections 83 — 87-B. 

The learned Judues of the Calcutta High Court who have repelled the respon- 
dents’ contention that the present suit is barred under section 86 of the Code, appear 
to have taken die view diat section 86 (1) refers to Ruler of a foreign State and not 
to a foreign State as such. We will presently cite the relevant sections and construe 
diem ; but, for the present, we are indicating the main ground on which the decision 
of the learned Judges is founded. Section 86 (1) says that no Ruler may be sued except 
with the cons.nt of the Central Government ; and the learned Judges thought that a 
Ruler must be distinguished as from a State and section 86 (1) cannot be extended to 
a case of the State. The reference to a Ruler made bysection86 (1) was constrasted 
with the reference to a foreign State made by section 84 ; and this contrast was 
pressed into service in support of the conclusion that section 86 cannot be invoked 
against a foreign State. Similarly, section 86 (3) grants exemption to a Ruler from 
arrest except with the consent of the Central Government. A similar argument is 
based -on this provision to take the case of a foreign State outside the purveiw of sec- 
tion 86. Likewise, section 85 refers' to a Ruler while authorising the Central 
Gov rnment to appoint any person to act on behalf of such Ruler, and it is said that 
this provision also brings out the fact diat the Ruler of a foreign State is treated as 
apart from the State itself. 

It appears from the judgments of the learned Judges that they were prepared 
to concede that in regard to a State which is governed by a monarchical form of 
Government, it would not be permissible to make a distinction between the State as 
such and its Ruler, and so, it was thought that in regard to a monarchical State, 
section 86 may conceivably apply, though the words used in section 86 (1) do 
not, in terms, refer to a State. On this view, the Court of Appeal naturally 
considered the question about'the immunity of the respondents under the provisions 
of International Law. The point which arises for our decision thus lies within a 
narrow compass ; was the Calcutta High Court right in holding that the present 
suit does not fall under the purview of ection 86 (1 ) ? It is clear that if the answer 
to this question is in the negative, the suit would be bad because it has been filed 
without the consent of the Central Government. 

The decision of this question depends primarily on the construction of section 
86 (1) itself ; but before construing the said section, it is necessary to examine sec- 
tion 8-j. The present section 84 reads thus . — • 

“ A foreign State may sue in any competent Court : 

' ' Provided that the object of the suit is to enforce a private right vested in the Ruler of such State 
or in any officer of such State in his public capacity. ” 

xhe oredecessor of this section in the Code of 1882 was section 43 1 1 It read thus: 

“ A foreign State may sue in tne Courts of British India, provided that 

(a) it has been recognised by Her Majesty or the Governor-General in Council, and 
* (i) the object of the suit is to enforce the private rights of the head or of the subjects of the 

foreign State. 

The Court shall take judicial notice of the fact that foreign. State has not been recognised by Her 
Majesty or by the Governor-General in Council. ” , 

In iqo8, "section 84 (1) took the place of section 431. In enacting tins section 
an amendment was made in the structure of the section and two provisos were added 
to it. We will presently refer to' the purpose which was intended to be served by 
the second proviso. 
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It is plain that section 84 empowers a foreign State t j sue In other words 
it confers a right on the foreign State to bring a suit whereas section 86 imposes 
a liability or obligation on the Ruler ofa foreign State to be sued with the consent 
of the Central Government It is remarkable that though the heading of these 
sections does not in terms refer to foreign States at all, section 84, m t-rms empower! 
a foreign State to bring a sut in a competent Court It is true that too much 
emphasis cannot be placed on the significance of the heading of the sections , but, 
on the other hand its relevance cannot be disputed , and so, it seems to us that 
the Legislature did not think that the case of a foreign State would not be included 
under the heading of this group of sections - 

In thu connection it is necessary to bear in mind that even when the Ruler 
of a State sues or is sued the suit has to be in the name of the State , that is the 
effect of the provision ofsection 87, so that it may be legitimate to infer that the effect 
of reading sections 84, 86 and 87 together is that a suit would be in the name of the 
State, whether it is a suit filed by a foreign State under section 84, or is a suit against 
the Ruler of a foreign State under section 80 As a matter of procedure, it v ould 
not be permissible to draw a sharp distinction between the Ruler of a foreign 
State and a foreign State of w ncn he is the R ller Forthe purpose ofpro'edurc 
in every case the suit has to be in the na-n' of a State Tnat is another factor wiich 
cannot be ignored 

Then m regard to the scope of the suit wmch may be filed by a foreign State 
und r section 84 die proviso makes it clear that the suit which can be filed by a 
foreign State must be to enforce a private right vested in the Ruler of suji State 
or in any officer of such State in his public capacity It will be rcalled that section 
4gr (i) of the Code of 1882 has provided that the object of the suit which could be 
filed under section 431 should be to enforce the private rights of the head or of die 
subjects of the foreign State It appears that this clause gave rise to some doubt as 
to whether a suit could be brought bya foreign State in respect of the private rights 
of the subjects of that State , and in order to remove the said doubt, the Code of 
1908 inserted the second proviso to section 84 (1) which took the place of section 431 
of the Code of 1882 This proviso made it clear that the object of litigation by a 
foreign State cannot be to enforce the right vesting m a subject as such as a private 
subject , it must be the enforcement of apnvate right vested m the head of a State 
or in any officer of such State in his public capacity In other words the suit 
which can be filed under section 84 and which could have been filed under section 
431 of the Code of 1882, must relate to a private right vest'd in the head of the 
State or of the subjects meaning some pubbe officers of the said State The 
private right properly so-called of an individual as distinguished from the private 
right of the State, was never intended to b the subject matter of a suit by a 
foreign State under the Code of Civil Procedure at any stage 

That takes us to the question as to what is the true meaning of the words 
“private rights ’ In interpreting the words “private rights * it is necessary 
bear m mind the fact that the suit is by a foreign State , and the private rights 
of the State must in the context, be distinguished from political rights The 
contrast is not b*twe*n private rights or individual rights as opposed to those of 
the body politic , the contrast is between private rights of the State as distinguished 
from its pohtical or territorial rights It is plain that all rights claimed by a 
foreign State which are pohtical and territorial in character can be settled under 
International Law by agreement between one State and another They cannot 
be the subject matter of a suit in the municipal Courts of a foreign State Thus, 
the private right to which the proviso refers us on the ultimate analysis, the nght 
vesting in the State , it may vest in the Ruler of a State or in any officer of such 
state in his public caoaaty, but is a right which really and m substance v sts in 
the State It is in respect of such a right that a foreign State is authorised to bnng 
a suit under section 84. 
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In Htijon Manick v. Bur Singh 1 , a Division Bench of the Calcutta High Court 
had occasion to consider die denotation of the words “ private rights ” spoken of 
in section 431, clause (b) of the Code of Civil Procedure, 1882, and it was held 
that the said words do not mean individual rights as opposed to dtose of die body 
politic or State, but those private rights of the State which must be enforced in a 
Court of Justice, as distinguished from its political or territorial rights, which 
must, from their very nature, be made die "subject of arrangement betwe’en one 
State and another. They are rights which may be enforced by a foreign State 
against private individuals as distinguished from rights which one State in its 
political capacity may have as against another State in its political capacity. 

That takes us to section 86. Secrion 86 (1) with which we are directly con- 
cerned reads thus : — 

“No Ruler of a foreign State may be sued in any Court otherwise competent to try the suit except 
with the consent of the Central Government certified in tvriting by a Secretary to that Government. ’ 

There is a proviso to diis section with which we are not concerned in the present 
appeal. Section 86 (2) deals with the question of consent which the Central 
C overnment is authorised to give, and it lays down how the consent can be given 
and also provides for cases in which such consent shall not be given. Section 86 (3) 
refers to die question of arrest and provides that no Ruler of a foreign State shall 
be arrested except with die consent of the Central Government and no decree 
shall be executed against the property of any such Ruler. Section 86 (4) extends 
the preceding provisions of section 86 to the three categories of Officers specified 
in clauses (a), (b) and (c). 

Section 86 (1) as it stood prior to the amendment of 1951, read thus : — 

“ Any such Prince or Chief, and any Ambassador or Envoy of a foreign State, may, with the con- 
sent of the Central Government, certificdby the signature of a Secretary to that Government but not 
without such consent, be sued in any competent Court. ” • * 

So far as die other provisions are concerned, there does not appear to be any material 
change made by die Amending Act. The form of the section and its structure 
have however been altered. 

Then follows section 87 to which we have already referred. This section 
provides that the Ruler of a foreign State may sue, and shall be sued, in the name 
of his State. This provision of the present section is substantially the same as in 
section 87 which occurred in the Code of 1 908. The said section provided diat a 
Sovereign Prince or Ruling Chief may sue, and shall be sued, in the name of his 
State. This provision naturally conforms to section 86 (1) as it then stood. 

Section 87-A (1) which has been added for the first time by the Amending 
Act of 1951, prescribes the definitions of “foreign State” and “Ruler.” Section 
87-A (1) (a) provides that in this Part, “ foreign State ” means any State outside 
India which has been recognised by the Central Government ; and ( b ) “Ruler,” 
in relation to a foreign State, means the person who is for the time being recognised 
by the Central Government to be the head of that State. 

Reverting then to section 86, there can be no difficulty in holding that when 
section 86 (1) refers to a Ruler of a foreign State, it refers to the Ruler in relation to 
the' said State, and means the person who is for the time being recognised by the 
Central Government to be the head of that State. In view of the definition pres- 
cribed by section 87-A (1) ( b ), it seems difficult to accept the argument that the 
expression “ the Ruler of a' foreign State ” under section 86 (1) can take m cases 
only of Rulers of foreign States which are governed by a monarchical form of Govern- 
ment. In view of the definition of a foreign Ruler, it is plain that when section 
86 (1) refers to Rulers of foreign States, it refers to Rulers of all foreign States what- 
ever be their form of Government. If the form of Government prevailing m a 
foreign State is Republican, then the, Ruler of the said State would be the person 
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who is recognised for the time being by the Central Gov ernment to be the head 
of that State In other words, the definition of a Ruler clearly and unambiguously 
shows that whoever is recognised as the head of a foreign State would fall within 
the description of Ruler of a foreign State under section 86 Tliat being so, we 
do not think in reading section 86 (1), u would be permissible to import any termt 
of limitation , and unless some terms of limitation are imported in construing 
section 86 (1), the argument that the head of a Republican State is not a Ruler of 
that State cannot be upheld 

Besides on principle, it is not easy to understand why it should he assumed 
that the Code of Civil Procedure always made a distinction between Rulers of foreign 
States governed by monarchical form of Government and those which were govern 
ed by Republican form of Government Both forms of Government have been in 
existence for many years past, and the Legislature which framed the relevant 
provisions of the Code was aware that there are several States in which monarchical 
form of Government does not prevail Could it have been the intention of the 
framers of the Code of Civil Procedure that monarchical States should be liable to 
be sued under section 86 (1) subject to the consent of the Central Government, 
in the municipal Courts of India, whereas foreign States not so governed should 
fall outside section 86 (1) and thus be able to claim the immunity under Intcmauonal 
Law 7 In our opinion, no valid ground has been suggested why this question 
should be answered in the affirmative 

There is one more circumstance to which we may refer in this connection 
We have already noticed that while amending the provisions, the Amending Act 
of 19:>! has dealt with the question of Rulers of former Indian States separately 
under section 87 B, and having made some formal and some substantial changes 
in the rest of the provisions the Legislature has introduced secuon 87 A which is a 
definition secuon At the time when section 87 A (I) (b) defined Ruler,’ it must 
have been plain to the Legislature that this definition would take in all heads of 
foreign States whatever the form of Government prevailing in them may be , and 
so, it would not be unreasonable to hold that the object of the definition was to 
make it clear that Rulers of foreign States to which section 86 (I) applied w'otild 
cover Rulers of all foreign States, provided they satisfied the requirements of the 
definition of section 07 A (1) (6) 

Incidentally, the construction which we are inclined to place on section 86 (I) 
is harmonious with the scheme of the Code on this point Section 84 authorises 
a foreign State to sue m respect of the rights to which its proviso refers Having 
conferred the Said right on foreign States section 86 (1) proceeds to prescribe a 
limited liability against foreign States The limitauon on the liability of foreign 
States to be sued is two-fold The first limitation is tliat such a suit cannot be 
msUtuted except with the consent of the Central Government certified in writing 
by a Secretary to tliat Government. This requirement shows the anxiety of the 
Legislature to save foreign States from frivolous or unjustified claims The second 
limitauon is that the Central Government shall not give consent unless it appears 
to the Central Government that the case falls under one or die other of clauses (a) 
to (d) of section 86 (2) In other words the Legislature has given sufficien t guidance 
to the Central Government to enable the said Government to decide the question 
as to when consent should be given to a suit being filed against the Ruler of a foreign 
State Having provided for this limned liability to be sued, the Legislature has 
taken care to save the Ruler of a foreign State from arrest, except with the consent 
of the Central Government similarly certified and has directed that no decree shall 
be executed against the property of any such Ruler , that is the effect of secuon 
86(3) 

It is true that this provision exempts the property of any such Ruler from 
execution of any decree that may be passed against a Ruler, and apparently, 
the High Court thought that this tends to show that die Ruler of a foreign State 
vmhimhc contemplation of secuon 86 (!) must be the Ruler himself and not the 
State In our opinion. Urn view is not well founded. The provision that a decree 
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passed against the Ruler of a foreign State shall not be executed against the property 
of such Ruler, rather tends to show that what is exempted is the separate property 
of the Ruler himself and not the property of the Ruler as head of the State. A 
distinction is made between the property belonging to , the State of which the Ruler 
is recognised to be the head, and the property belonging to the Ruler individually. 
We are, therefore, satisfied that section 86 (1) applies to cases where suits are brought 
against Rulers of foreign States and that foreign States fall within its scope whatever 
be their form of Government. We have already indicated that whenever a suit 
is intended to be brought by or against the Ruler of a foreign State, it has to be in 
the name of the State, and that is how the present suit has, in fact, been filed. 

The effect of the provisions of section 86 (1) appears to be that it makes a 
statutory provision covering a field which would otherwise be covered by the doctrine 
of immunity under International Law. It is not disputed that every sovereign 
State is competent to make its own laws in relation to the rights and liabilities of 
foreign States to be sued within its own municipal Courts. Just as an independent 
Sovereign State may statutorily provide for its own rights and liabilities to sue and 
be sued, so can it provide for the rights and liabilities of foreign States to sue and 
be sued in its municipal Courts. That being so, it would be legitimate to hold 
that the effect of section 86 (1) is to modify to a certain extent the doctrine of 
immunity recognised by International Law. This section provides that foreign 
States can be sued within the municipal Courts of India with the consent of the 
Central Government and when such consent is granted as required by section 86 (1), 
it would not be open to a foreign State to rely on the doctrine of immunity under 
International Law, because the municipal Courts in India would be bound by the 
Statutory provisions, such as those contained in the Code of Civil Procedure. In 
substance, section 86 (1) is not merely procedural ; it is in a sense a counter-part 
of section 84. Whereas section 84 confers a right on a foreign State to sue, section 
86 (1) in substance imposes a liability on foreign States to be sued, though this 
liability is circumscribed and safeguarded by the limitations prescribed by it. 
That is the effect of section 86 (1). 

In Chandulal Khushalji v. A wad Bin Umar Sultan Nawaz _ Jung Bahadur 1 , 
Strachey, J., had occasion to consider this aspect of the matter in relation to the 
provisions of section 433 of the Code of 1882. What section 433 does, said the 
learned Judge, 


“istocreateapjrsonalprmlegeforsover lign princes and ruling chic&apd their ambassadors and 
envoys. It is a modified form of the absolute privilege enjoyed by independent sovereigns and their 
ambassadors in the Courts in England, in accordance with the principles of International Law. The 
difference is that while in England the privilege is unconditional, dependent only on the will of the 
sovereign or his representative, inlndiait is dependent upon the consent of the Governor-General in 
Council, which can be given o dy unde, specified conditions. This modified or conditional pnvilege 
is, however, based upon essentially the same principle as the absolute privilege, the dignity and 
independence of the ruler, which would be endangered by allowing any person to sue him at 
pleasure, and the political inconveniences and complications which would be result. 


We are inclined to think that this view correctly represents the results of the 
provisions of section 433 as much as of those contained in section 86 (1). 

In view of our conclusion that section 86 (1) applies to the present suit, it 
follows that in the absence of the consent of the Central Government as prescribed 
by it, the suit cannot be entertained. On that view of the matter, it is not necessary 
to deal with the other question as to whether the respondents were justified in 
claiming absolute immunity under International Law. It_ is common groun 
that if there is a specific statutory provision such as is contained m section 86 (1) 
which allows a suit to be filed against a foreign State subject to CC J m 1 '°_ s ’ 
it is the said statutory provision that will govern the decision o e jL, U ^ s * 
whether the suit has been properly filed or not. • In dealing wi su . q » 

it is unnecessary to travel beyond the provisions of the statute, because the statute 

determines the competence of the suit. . 

1. (1897) I.L.R. 21 Bom. 351 at pp. 371-2 
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The result is, the appeal fails and is dismissed In view of the fact dial we are 
affirming the decision of the Court of Appeal on a ground which did not succeed 
before that Court, we direct that parties should bear their own costs tliroughout 
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Conduct of Election Halts (1961) Halt 9-1 A — Scope — Affidavit in support of elect on pet lion sworn if an 
District Court Clerk ofCourt appointed under section 139(c) Code of Cunt Procedure (V of 1908) — If sofficutS 
compliance with rule 94 A 

An affidavit sworn before a District Clerk of Court appointed wder sect on 139 (f) Civil Proee 
dure CotJe to administer oaths who undoubtedly is a Commissioner of Oaths can only be excluded by 
taking an extreme and technical view which is notjutified Rule 94 A of II e Cor duet of Elect on 
Rules (1961) makes receivable an affidavit rwom before a Commissioner of Oaths without specifying 
of what kind 

It is not necessary that an appointment with reference to il e Oaths Act had to be made for tie 
affidavits under Conduct of Election Rules 

Appeal from the Judgment and Order, dated the 15th April, 1964 of the 
Madhya Pradesh High Court in Miscellaneous Petition No 90 of 1964 

At S Gupta, Advocate, for Appellant 

G S Pathak, Senior Advocate, (T S Dhamadhtkan and A G Ralnapatkht, 
Advocates, with him), for Respondent No 1 

The Judgment of the Court was delivered by 

Hidajatullah, J — This appeal arises from an election petition filed after the 
last General Election to the Madhya Pradesh Legislative Assembly, in respect of 
the election, from the Kasdol Legislative Assembly constituency held on 4th May, 
1963 The first respondent was declared elected and the appellant challenged fits 
election alleging several acts of corrupt pracUces, publication of false statements, 
filing of false accounts etc The election petition was supported by an affidavit 
sworn before K S Moghe, Officer for Administering Oaths on Affidavits, Jabalpur 
Moghc was the Clerk, of Court in the District Court, Jabalpur The first respon 

dent objected that the affidavit was not sworn before die proper authority as required 
by rule 94 A of the Conduct of Election Rules, 1961, and it was, therefore, 
nrayed that the election petition should be dismissed or the allegations about 
corrupt practices should be struck out The Election Tribunal, by an order dated 
31st October, 1963 accepted the objection butallowed the filing ofa proper affidavit 
and a fresh affidavit was taken on record No action was taken against that order 
It appears that the Election Tribunal had framed two issues for determination 
They were 

' Issue Pit 18 Wh'th-r the affilivit filed by the p tit oner in support of his petition Istadia 
Uw a* not properly iwom before a competent Officer duly authorised to attest and authenticate u 
affijivit and does not alio comply with the provisions of section 83 of the Representation of the Teopte 
Act and the Rules mode thereunder * lfto whether the pen non u liable to be dismissed on ifm ground ? 

Issu V> 20 Wl ether the var ous alleged acts of corrupt practices mentioned In tl e pennon 
are duly supported by an affidavits* required under section 81 (3) of the Representation of Tccple Art’ 
If not, what is its effect on this petition ? 

On 14ih February, |19&4, the fint respondent filed an application drawing 
attention to the latter part of Issue No 20 and asked inter alia for a finding whethe- 
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the election petition was not liable to be dismissed when the affidavit was not proper. 
The Tribunal by an order passed on 24th February, 1964, rejected the last con- 
tention and held that as a ti esh affidavit was filed the petition could proceed to 
trial. 

On 2nd March, 1964 the first respondent filed a petition under Articles 226 and 
227 of the Constitution in the High Court of Madhya Pradesh challenging both 
the orders and asked that they be quashed. The High Court, by its order now 
under appeal by certificate, quashed the two orders ana the Tribunal was directed 
to deal further with the petition in the light of the order of the High Court. 

The High Court in an elaborate order has considered whether the provisions 
of rule 94-A were mandatory or directory but it did not address itself to the question 
whether the first affidavit was proper or not. This was, perhaps, due to the fact 
that the appellant seems to have conceded before the Tribunal that the first affidavit 
was not proper. This concession was sought to be withdrawn in this appeal by 
the anpellant and on looking into the record we were satisfied that the concession 
was wrongly made and should be allowed to be withdrawn. We accordingly 
heard arguments on the question whether the original affidavit did not satisfy 
the Conduct of Election Rules and the Representation of the People Act. We are 
satisfied that the first affidavit was proper and the second affidavit was not neces- 
sary. 

Before we give our decision on this point we shall first set down the relevant 
provisions. Section 83 of the Representation of the People Act provided that — 

“ 83. (1) An election petition — 

(a) shall contain a concise statement of the material facts on -which the petitioner relies ; 

(A) shall set forth full particulars of any comipt practice that the petitioner alleges, including 
as full a statement as possible of the names of the parties alleged to have committed such corrupt practice 
and the date and place of the commission of such practice ; and 

(c) shall be signed by the petitioner and verified in the manner 1 aid down in the Civil Procedure 
Code, 1908 (V of 1908) for the verification of pleadings. i 

Provided that where the petitioner alleges any corrupt practice, the petition shall also be 
accompanied by an affidavit in the prescribed form in support of the allegation of such corrupt practice 
and the particulars thereof. 

(2) Any schedule or annexure to the petition shall also be signed by the petitioner and verified 
In the same manner as the petition. ” 

Rule 94-A of the Conduct of Election Rules, 1961, next provides ; 

“94-A. The affidavit referred to in the proviso to sub-section (1) of section 83 shall be sworn 
before a Magistrate of the First Glass or a Notary or a Commissioner of Oaths and shall be in 
Form 25.” 

Form 25 need not be reproduced but the endorsement of the officer before whom 
the affidavit is sworn may be reproduced : 

“Form 25 


196 


Solemnly affirmed/swom by Shri/Shrimati at this. 


day of. 


Before me. 

Magistrate of the First Class/Notary/Commissioner of Oaths.” 

The relevant rules of the High Court and the notifications issued by the Govern- 
ment have been placed in our hands. The High Court has framed Rules relating 
to the Civil Procedure Code and rule 20 dealing with affidavits reads : 

" 20 All Courts dealing with affidavits should make calls for affidavits at 1 1 A si. and 2 p.m. every 
day. If the Clerk of Court or other ministerial officer is appointed a Commissioner for ^minister- 
ing oath of affidavits, he will discharge that function at such time as may be fixed by the District 

Judge in this behalf. ” 

Rule 34 says : . . _ , . 

" 34 The Officer administering the oathshall make the following endorsement on every affidavit 
worn before him and shall date, sign and seal the same. 
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Sworn before me on the day of 19 by ion of 

who l* personally known to me (or) who has been identified by wl os t gna- 

ture u s gnaturej are hereto appended 

Designation. 

SEAL 

The affidavit which was sworn before Moghe bore the above endorsement and 
Moghe described himself as Officer for Administering Oaths on Affidavits, 
Jabalpur, Madhya Pradesh ” 

On 16th February, 1959, the Government of Madhya Pradesh had issued a 
notification under which District Judges were empowered under section 139 (t) 
of the Code of Civil Procedure to appoint Commissioners to administer oaths on 
affidavits made under the said Code and the District Judge Jabalpur, in exercise 
of the powers so conferred appointed among others the Clerk of Court attached to 
his office to be ex-ojjiao Commissioner for the purpose of administration of oaths 
on affidavits made under the Code of Civil Procedure It may be pointed out 
that subsequently m May 1960 the first notification was amended and in place of 
the words in the first notification empowers all the District Judges to appoint 
Commissioners to administer oaths on affidavits made ’ the words 

“generally empowers the Court of District Judges to appoint officers to administer 
oaths to deponents in cases of affidavits were substituted This change does not 
afleet the present matter because the appointment of Moghe was under the first 
notification and not under the second Ihe contention of the first respondent is 
that the aff davit did not comply with the requirements of iuIc 91 A because Moghe 
was not a Commissioner of Oaths but was an officer for Administration of Oaths 
for the purpose of section 139 (c) of the Code \\[c shall refer to that provision 
presently 

The rule does not state before which Commissioner the affidavit must be 
sworn It must therefore, be read as including all Commissioners of Oaths duly 
appointed The election petition is verified as a plaint but the affidavit is needed 
additionally when allegations of a particular type are made The rule really 
requires an affidavit so that action for peijury may be based on it if the allegation 
is found to be false We enquired whether, in the State of Madhya Pradesh, 
there was any other provision under which Commissioners of Oaths could be 
appointed but none was shown The Indian Oaths Act, no doubt, consolidates 
the law relating to judicial oaths and for other purposes Section 4 of that Act 
gives authority to all Courts and persons having by law or consent of parties 
authority to receive evidence” “to administer, by themselves or by in officer 
empowered by them in this behalf, oaths and affirmations in discliarge of the 
duties or m exercise of the powers imposed or conferred upon them respectively 
by law ’ This is a general provision and it mentions generally persons having 
by law authority to receive evidence It is difficult to say that the Clerk of 
Court answers this description But there are other provisions of law under 
which oaths may be administered for purposes of affidavits Section 139 of the 
Code of Civil Procedure, under which the Clerk of Court was given tins jurtsdic 
tion, provides 

"139 Oath an ajuteai ty ttham to td aJaousitrtJ 

In the cue of any affidavit under ihu Code — 

(a) any Court or Magutratc or 

(4) any officer or other person whom a H*gh Court may appo nt in tl i* tebalf or 
(t) any officer appointed by any other Court whica the Provincial Government bat generally 
or rpeoaffy empowered in thu behalf 

may administer the oath to the deponent." 

Similarly, section 539 of the Code of Criminal Procedure provides 

“ 539 Catris fmau If/on rim sfiiznts mtf t* tmrn . — 

Affidavit! and affirmations to be used before any ICgh Court or any officer of rich Court may 
be iwom and affirmed before inch Court or the (Jerk of the State or any Comtaanoaer or other 
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per °ii_ a pp°intcd by sncIi Court for that purpose, or any Judge, or any Commissioner for taking 
affidavits many Court of Record in India, or any Commissioner to administer oaths in England or 

Ireland or nny Magistrate authorised to take affidavits or affirmations in Scotland.” 

It is therefore not necessary that an appointment with reference to the Oaths Act 
had to be made. 


The Clerk of Court was appointed a Commissioner of Oaths under section 
139 ( c ) quoted above. It is contended that the powers of such a Commissioner 
were to ad minister oaths for purposes of affidavits under the Code of Civil Pro- 
cedure and this meant Order 19 of the Code. It is pointed out that none of the 
conditions under which the affidavit is required under that Order applies here. 
It is argued that Commissioners appointed under one statute cannot swear affidavits 
prescribed under another statute and section 539 of the Code of Criminal Proce- 
dure is also cited as an instance. This may be so. It may be that an affidavit 
sworn by a District Clerk of Court may not be good for the purposes of the Code of 
Criminal Procedure and vice versa but that is becauses the restriction is to be found 
in section 139 of the one Code and section 539 of the other. Rule 94-A makes no 
such conditions and makes receivable an affidavit sworn before a Commissioner, 
of Oaths without specifying of what kind. In this view of the matter the affidavit 
sworn before the District Clerk of Court, who undoubtedly is a Commissioner of 
Oaths, can only be excluded by taking an extreme and technical view which, in 
our opinion, is not justified. 


The appeal mus t therefore succeed on this short ground and it is not necessar 
to discuss whether the rule is mandatory or directory for, in any event, its requiret 
ments have been met. The appeal is allowed but as the appellant had earlier 
conceded the point on which the appeal succeeds, there shall be no order about 
costs. The case will now go back to Tribunal for decision on merits. 

I&.S. Appeal allowed. 

THE SUPREME COURT OF INDIA. 


- (Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Jusice, K. N. Wanchoo, 
M. Hidayatullah, J. C. Shah and S. M. Sikri, JJ. 


M/s. Bundelkhand Motor Transport Co. 


Appellant * 


v. 


Respondents. 

Intervener. 


Behari Lai Chaurasia and another 

Madhya Pradesh State Roadways Transport Corporation 

Motor Vehicles Act (IV of 1939), section 63 and Central Provinces and Berar Motor Vehicles Rules C 1940) , 
Pule 63 — Scope and effect— Inter-regional permit— Renewal of permit but. refusal of counter— signature— Eject 1J 
Regional Transport Authority having jurisdiction o\er rest of route to give counter-signature. 

The Regional Transport Authority, Jabalpur, granted to the appellant a pCTmit t p > V S 
carriages on an inter-regional route-Jabalpur to Chhaettarpur-in the State of 
and the permit was countersigned by the Regional Transport Rewa Reg i ona i 
etion a part of the route lay. The renewed permit uhich tvas coup ers gn > i ; .j t 

Transport Authority was to expire on 9th August, 1963. On 6th June, 1963 the appellant apphed^to 

the Regional Transport Authority, Jabalpore, for renewal of the permit and > r or er datcd 

her, 1963, the permit was renewed for the period ending 9th Fe ruary, ■ to countersign 

7th December, 1963, the appellant requested the Regional Transpor^Au hont> mo(or , ranspor( 

l he peimu so renewed. This application was published on 2n J n ^ llc3t ; on was barred by 
operators objected to the grant of counter-signature on the groun f -pj, c Regional 

limitation under section 58 (2) proviso as it w^not made withmsixty ays o^i^^ , g64j g^nted 
Transport Authority Rewa. overruled the objection and by order the'obiectois quas. 

counter-signature ofthe permit. The High Court on application for writ by one the objectors qu 

hed the order. On appeal to the Supreme Court, _ 


*C.A. No. 51 of 1965. 


17th August, 1965. 
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Held, it was unnecessary to express apy op mon on tl e above rucstion a* tl c matter could be dis- 
posed of on the construction of the Central Provinces and Berar Motor V chides Rules, 1940 which writ 
in operation in t e two regions Jabalpore and Rewa in the State of MadJ ya Pradesh The Regiojaj 
Transport Authority Jabalpur, was competent to grant renewal of the pcriflit and was also competent 
by virtue of rule 63 of the Rules to counter s gn the perrai t so as to male it valid even for that part of the 
route which lay m the Rewa region Rule 63 prevails over the provision in section 63 of the Motor \(br 
des Act. The State Government had the power to frame rule 63 In the instant case the application 
of the appellant to the Reg opal Transport Authority Jabalpur was rejected and granted only renewal 
of permit. In effect the permit was an effective regional permit for the route in Jabalpur Authority ’i 
jurisdiction and not an inter regional permit and there was no part of tl e route for which the Rrgional 
Transport Authority, Rewa could by countersigning the permit extend it so as to make it operative 
within the Rewa region 

In any event as one Regional Transport Authority is not competent to sit in judgment over the 
discretion exercised by any other Regional Transport Authority upon whom tie power is conferred In 
regard to a particular matter under the statute thcordcrof the Reg onal Transport Authority Rewa, 
granting counter-signature in the teeth of the earlier order of the Jabalpur AutLonly was invalid. 

Appeal from the Judgment and Order dated the 11th November, 1964 of 
the Madhya Pradesh High Court in Miscellaneous Petition No 233 of 1964 

G S Pathak, Senior Advocate, (A G Rainaparkhi, Advocate with him), for 
Appellant 

B RJ. Ijengar, Manmohan Knshnan haul, S A Mehta and A L Mehta, Advo- 
cates, for Respondent No 1 

S V Gvpte, Solicitor General of Irdia, (/A Shroff, Ad\(>catc with him), for 
Intervener 

The Judgment of the Court was delivered by 

Shah, J —In 1957 the Regional Transport Authority, Jabalpur, granted to 
Messrs Bundelkhand Motor Transport Company, Nowgaon — hereinafter called 
4 the appellant’ — a permit under the Motor Vehicles Act, »939 to Pty sta R* 
carnages on an inter regional route— Jabalpur to Chhataipur — in the State of 
Madhya Pradesh, and the permit was countersigned by the Regional Transport 
Authonty, Rewa, within whose jurisdiction a part of the route lay The permit 
was renewed in i960 for a period of three years expiring on 9th August, 19G3 by 
the Regional Transport Authority, Jabalpur, and it was countersigned by the 
Regional Trasport Authority, Rewa On 7th June, 1963, the appellant applied 
to the Regional Transport Authonty, Jabalpur, for renewal of the permit, and 
by order dated 6th December, 1963 the permit w as renewed for the period ending 
9th February, 1966 By its application dated 7th December, 1963, the appellant 
requested the Regional Transport Authority, Rewa„to countersign the permit so 
renewed This appliation was published as required by section 57 rca d with section 
63 (3) of the Act on 2nd January 1964 Three motor tran«port operators amongst 
whom was the first respondent Behan Lai Chaurasia, objected to the grant of 
counter-signature to the permit, inter alia on the ground that the application 
was barred by the law of limitation prescribed by section 58 (2) proviso one, and 
the Regional Transport Authonty, Rewa, had no power to grant counter signature 
of renewal after the expire of that penod The Regional Transport Authonty, 
Rewa, overruled the objection, and by order dated 17th March, 1 964, granted coun- 
ter-signature of the permit 

The first respondent then applied to the High Court of Madhya Pradesh tinder 
Articles 226 and 227 of the Constitution for a writ quashing the order dated 17th 
March, 1964, passed by the Regional Transport Authonty, Rewa In the view 01 
the High Court an application for renewal of die permit and an application lor 
renewal of counter signature must be made within the penod prescribed by section 
58 (2) of the Act, and the appellant having failed to apply within that period the 
application of the appellant for renewal of the counter signature was barred and 
the Regional Transport Authonty, Rewa, had no jurisdiction to countersign the 
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permit renewed by the Regional Transport Authority, Jabalpur. The High Court 
accordingly quashed the order dated 17th March, 1964* With certificate granted 
by the High Court under Article 133 (1) (c) of the Constitution, the appellant has 
appealed to this Court. 

It may be convenient in the first instance to refer to the material provisions of 
the Motor Vehicles Act (IV of 1939) which have a bearing on the validity of the order 
dated 1 7th March, 1 964. Section 45 of the Motor Vehicles Act provides that every 
application for a. permit shall be made to die Regional Transport Authority of the 
region in. which it is proposed to use the vehicle or vehicles. By tire proviso to sec- 
tion 45 it is enacted that where it is proposed to use the vehilce or vehicles in two 
or more regions lying within the same State, the application shall be made to the 
Regional Transport Authority of the region in which the major portion of the pro- 
posed route or area lies. Section 47 sets out the procedure of the Regional Transport 
Authority in considering applications for stage carriage permits and prescribes the 
matters which may be taken into account by that officer in granting or rejecting the 
applications for stage carriage permits. By section 48 it is provided that subject to 
the provisions of section 47, a Regional Transport Authority may, on an application 
made to it, grant a stage carriage permit, in accordance with the application or 
■with such modifications as it deems fit, valid for a specified route or routes or speci- 
fied area. Sub-section (3) of section 48 authorises the Authority to grant a stage 
carriage permit subject to one or more of the conditions specified therein. Section 
57 prescribed the procedure in “ applying for and granting permits ”. An appli- 
cation for a stage carriage permit or a public carrier’s permit shall, it is provided 
by sub-section (2), be made not less than six weeks before the date on which it is 
desired that the permit shall take effect, or, if the Regional Transport Authority 
appoints dates for the receipt of such application, on such dates. By sub-section ( 1 ) 
of section 58 it is provided that a stage carriage permit or a contract carriage permit 
other than a temporary permit shall be effective without renewal, for such period 
not less than three years and not more than five years, as the Regional Transport 
Authority may specify in the permit. Sub-section (2) enacts that a permit may 
be renewed on an application made and disposed of as if it were an application for 
.a permit, provided that the application for the renewal of a permit shall be made 
(a) in tlie case of a stage carriage permit or a public carrier’s permit, not less than 
sixty days before the date of its expiry ; and ( b ) in any other case, not less than 
thirty days before the date of its expiry. By sub-section (3) the Authority is, not- 
withstanding anything contained in the first proviso to sub-section (2), authorised 
to entertain an application for the renewal of a permit after the last date specified 
in the said proviso, if the application is made not more than fifteen days after the 
said last date. Section 63 deals with inter-regional and inter-State permits. 
The material parts of the section are as under : — 

, “ (1) Except as may be otherwise prescribed a permit granted by the Regional Transport 

Authority of any one region shall not be valid in any other region, unless he p , ■ 

countersigned by the Regional Transport Authority of that other region, and a 
one State shall not be valid in any other State unless countersigned by the State Transport Au I y 
that other State or by the Regional Transport Authority concerned : 

Provided * * * * . , 

(2) A Regional Transport Authority when countersigning the permit may at 

any condition which it might have imposed ifit had granted the P crmit ’ p * 

condition attached to the permit by the Authority by which the permit was granteo. 

(3) The provisions of this Chapter relating to the grant, '‘evocation and suspension of permits 

shall apply to the grant, revocation and suspension of counter-signatures pe . ^ m 

Provided * * * t. -p 1 S 

Section 68 by the first sub-section authorises the State Government to make i u e 
for the purpose of carrying into effect the provisions of C apter • • 

A stage carriage permit granted by yS and not 
remains effective without renewal for a period of not less rierson dcsir- 

more than five years as the Authority may specify m t e per ' • pe^it, - 

mg to obtain renewal of the permits must, m the case of S , 
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make an application not Ie e s than sixty days before the date of its expiry, and the 
Authority has to deal with the application lor rent wal as if it were an application 
fora permit Tbe procedure for obainirg rcrcwt.1 is a'Mirilattd to the' proce- 
dure prescribed for an application for a first permit, but in order ihat there may 
be no hiatus the Legislature has provided tl at the application for renewal shall 
be made not le's than sixty days before tie date of its expiry, it being assumed that 
the Authority would be able m the interval to pubh'h the application, and to hear 
objections to tbe grant of renewal E-cept as may be otherwise prescribed, an 
inter regional peimit bv a Regional Tran'port Autf onty in any region, is not valid 
unless the peimit is countersigned by the Regional Tran port Authority of that 
other region The provisions of Cluptci IV relating to th e grant, revocation and 
suspension of permits apply to the grant, revocation ard suspension of counter 
signatures of permits 

The High Court held that an application for renewal of counter signature har 
also to be made not less than sixty days before the date of its expiry and if no 
such application is made, the Regional Transport Authority has no power to counter 
sign the permit and on that ground discharged the order issued by the Regional 
Transport Authority, Revva It was urged on behalf of the appellant that by 
section 63 (t) the provisions contained in Chapter I\ relating to grant, revocation 
and suspension of pemats are irade applicable to grant of countersignature of 
permits, to the Application for counter signature of an inter regional permit, the 
provisions relating to renev al contained in *cction 58 have no application 
Coun*cl for the respondent submitted that a permit granted by an Authority com- 
petent under section 45 of the Act is an integrated permit in respect of a unitary 
route, and until the permit is countersigned by the Authority in the other region, 
it is wholly ineffective 

Wc do not think it necessary to express any opinion on the contentions 
advanced by the parties on this part of the case for, we are or the view that this 
appeal may be decided on the interpretation of the Rules made by the State Govern 
ment in regard to grant of permits and counter signature of inter regional permits 
Under the Motor Vehicles Act, 1939 the Central Provinces and Berar Motor 
Vehicles Rules 1040 were made by the appropriate authority and it is common 
ground that those R dcs were at the material time in. operation m the two regions-— 
Jabalpur and Rev 'a — in the State of Madhya Pradesh with w hich we are concerned 
By rule 61, it was provided 

* (l) Application for the renewal ofa permit shall be made in writ ng to the Regional Trar> 
port Authority by which the perm t was issued not less than two months in t! e ease of a sUge ear 
nage permit or a public cam r * perm t and not less than one month in other cases before Ifce 
expiry o' »he permit and si all be accompanied by Part A of the permit The application shall •“<* 
the penod or which the renwal is desired and shall be accompanied by the fee prescribed in rule j5 

(4) The Regional Transport Authority renewing a permit sliall call upon the I older to P rot [ uc T 
Part A or Parts B thereof as the case may be and shall endorse Parts A and D accordingly and 
return them to il e holder 

Rule 62, by clause (a) provided 

“ Subject to the provisions of rule 63 application for the renewal of a counter-signature on « t*** 
nut shall be made in writing to the Regional Transport Aut! ority concerned and withm the »PJ Tt> " 
pnate periods prescribed m rule 61 and shall tubieet to tl e f rovsuor* of sub-rule (4) be accom- 
panied by Part A or the permit Tl eapp! cation than set forth the penod for wl ich II e renewal of it* 
counter-signature is required 

Rule 63, by clause (a), provided 

** The authority by which a permit is renewed may urle’* »ry authority l-y which the rw»l 
has been countersigned (with effect not terminating before ll e due of expiry of t).c peimit) has vj 
general or special order otherwise directed ITewiserercw any countcr-t gnaiure of the peimit by 
(endorsement of the permit m the manrer set forth in the appropriate Fotin) and shall in such ease 
ultimate the renewal to such aull only 

Rule 61 substantially incorporates die provisions of sub-iection (2) of section 58 
and the proviso (hereto and makes certain incidental provisions By clause {*) 
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of rule 62 it is provided that the application for renewal of counter-signature has 
to be made within the period prescribed in rule 61 it has to be madi not less 

!™rr1 S r efcthe . e -' pir |: 0 f aStage carriage pennit or a public carrier’s 
pemut By rule 63, power is conferred upon the Authority which grants an inter- 
regional permit under the first proviso to section 45, (unless by any general or social 
order the other Authority has directed otherwise) to countersign the permit so 
as to make it valid for the other region covered by the route. Therefore even 
though by section 63 the power to countersign the permit is entrusted to the 
Regional. Transport Authority of the region in which the remaining part of the 
route is. situate, by rule 63 the power to countersign may also be exercised by the 
Authority who grants the original permit. The Regional Transport Authority 
Jabalpur, was therefore competent to grant renewal of the permit and was also’ 
.competent by virtue of rule 63. to counter sign the permit as so to make it valid even 
lor that part of the route which lay in the Rewa region. 


The Legislature has by providing in the opening part of sub-section (1) ‘Except 
as may be otherwise prescribed ’ made the provision subject to the Rules 
trained under section 68, and a rule conferring authority to countersign the permit 
in so far as it relates. to another region upon the Authority who issues the permit 
is made. The validity of a section which is made subject to the provisions of the 
Rules to be framed by' a piece of delegated legislation is not challenged before us. 
Rule 63 must therefore prevail over the direction of the statute. There is no sub- 
stance in the contention raised by Counsel for the appellant that the State Govern- 
ment had no power to frame rule 63. Power to frame Rules for carrying into 
effect the provisions of Chapter IV is expressly granted to the State Government 
by section 68, and the exercise of that power, if it be utilised for the purpose of 
carrying into effect the provisions of the Act, is not subject to any other implied 
limitations. 


In the present case an application for countersignature of renewal of the 
permit was made to the Regional Transport Authority’, Jabalpur, and it was rejec- 
ted. It is unfortunate that the application and the reasons in support of the 
. order of the Authority are not on the record of the case. But it appears clear 
from the following recital in the- order of the Regional Transport Authority, Rewa 
that the application for countersignatue tvas made to the Authority at Jabalpur 
and .it was rejected : 

“ Need for moving tills authority for getting the counter-signature renewed certainly arose 
when the R. T. A. Jabalpur, declined to sanction the renewal of counter signature. ” 

Truth of this recital is accepted by Counsel at the Bar. The result therefore 
is that an application was made under section 63 read with section 58 (2) to the 
Regional Transport Authority, Jabalpur for renewal of the permit and also for 
' counter-signature of the renewal of the permit. The Regional Transport Authority, 
Jabalpur, granted renewal of the permit, but declined to grant counter-signature of 
- the permit, in so far as it related to the Rewa region. Under section 63 a permit 
• granted by the Regional -Transport Authority of one region is not valid in any 
other region, uyless the permit has been countersigned by the Regional. Transport 
Authority of that other region. "The clearest implication of this provision is that 
even an inter-regional Dermit when granted is valid for the region over which 
the Authority granting the permit has jurisdiction, and when it is countersigned by 
the Regional Transport Authority of the other region, the permit becomes valid 
for the entire route. We are unable to agree with Counsel for the respondent that 
the permit has no validity whatever until it is countersigned by the Regional Trans- 
port Authority of the other region. 

The Regional Transport Authority, Jabalpur, renewed the permit for the Jabal- 
pur region, but declined to counter-sign the permit in exercise p f the power confer- 
red by rule 63 framed under section 68 of the Motor Vehicles Act in respect of the 
route within the Rewa region. The conclusion is inevitable that the Authority gran- 
ted the permit only operative between Jabalpur and the point at which the route 

SC J— 6 
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entered the Rewa region in substance, he merely granted a regional permit limit 
ed to the route within the Jabalpur region. The permit being a regional permit 
and not an inter regional permit there was no part of the route for which the 
Regional Transport Authority, Rewa could by countersigning the permit extend it 
'O as to make it operative within the Rewa region. In any event as one Regional 
Transport Authority is not competent to sit in judgment over the discretion exer 
Cised by any other Regional Transport Authority upon whom the power is conferred 
m regard to a particular matter under the statute, the order of the Regional Trans- 
port Authority, Rewa, granting counter signature in the teeth of the earlier order 
of the Jabalpur Authority was imahd 

We therefore confirm the order of the High Court, but for different reasons 
We deem it however necessary to make it clear that our order does not affect 
the validity of the permit granted by the Regional Transport Authority, Jabalpur, 
in so far as it relates to the route between Jabalpur and the point of entry of the 
ro ute into the Rewa region The appellant will pay the costs to the respondent in 
this appeal 

R.S Appeal dismissed 

THE SUPREME COURT OF INDIA 
(Criminal Appellate Jurisdiction ) 

Present — A K Sarkar, Rachubar Dayal and V Ramaswamj, JJ 
P C Gulati Appellant * 

r 

Lajya Ram and others Respondents 

Criminal Procedu e Code (Y of 1 898) tec lion 526 (1 ) (n) — Scope — High Court tf competent to bexsfer <04 
Pending before a Magistrate for trial to a Court of Sections Judge 

By majority (with Ranttwam J hold ng centra ) — The H gh Court is competent under section 52® 
(1) (u) of the Code of Criminal Procedure to transfer a case from the Court of a Magistrate t° «1< 
Court of the Sessions Judge The omission to proside specifically the procedure to be followed n lie 
trial of a case transferred to the Court of Sessions by the 1 1 gh Court in the exercise its powers urder set 
tion 526 of the Code Willjiot male tl e transfer-illegal when the language of clause (n) of subjection (!) 
of section 526 confer* the power on the jrgli Court of transferring a case from the Court of* Magistrate 
to the Court of super or jurisd etion which a Court of Session is The proceed ngi have already he™ 
initiated by the Magistrate and have been simply transferred to the Court of Si-ss on Tie Court of 
Session hast mply to proceed with the inquiry or tnal as tl e case may be as the case has been made Wt 
to it by the H" gh Court Section 193 and other sections of ihe Code relating to talcing cognizance of 
the off-nee h ive no application to the transferred case which lias to be proceeded wi 1 by the transfer** 
Court *• 

Per ftwirami J — Section 526 (1) (n) must be so interpreted as not to confl ct with section 193 of 
the Code of C immal Procedure The language of section 526 (1) ( i) must be restricted to os to t* 
consistent with and be harmonious with the requirement of section 193 cfll e Criminal Freeedure Ced*- 
In the absence of express provision in the Codeasiothe mode of tnal of a case transferred from* 
Magistrate to a Court of Sessions Judge it must be held that the Sessions Judge has no jurist! cl era to 
proceed with the tnal of the case transferred to it by the H gh Court 

Appeal, by Special Leave from the Judgment and Order, dated the I3th 
March, 1964 of the Punjab High Court (Circuit Bench) at Delhi m Criminal 
Revision No 30-D of 1964 ard Criminal Mi«c. No 63 D of 1964 and Appeal by 
Special Leave from the Judgment and Order dated the 12th March 1964. o f 
the Punjab High Court (Circuit Bench) at Delhi m Criminal Mtse No 5&>-D 
of 1964 

S -V Andley Rameshjstr A alh and Mahinder Aar am Advocates of \fjt Rajtndts 
Jfaratn Cd Co , for Appellants (In all the Appeals) 


•CrlAs. Nos 86 and £3 of 1965 


!9th August, 1°65- 
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Ram Lai Anand, Senior Advocate (J. B. Dadachanji, Advocate of Mis. J.B. 
Dadachanji & Co., with him) for Respondent Nos. 1 and 2 (In all the Appeals). 

R. A f. Sociality, Advocate, for Respondent No. 3 (In all the Appeals). 

The Court delivered the following Judgments : 

Raghubar Dayal, J. (for Sarkar, J. and himself).— The sole question which 
determines these appeals is whether the High Court can transfer a case pending in 
the Court of a Magistrate to the Court of the Additional Sessions Judge. 


It is urged for the appellant, who had actually moved for the transfer of the 
case, that the High Court has no such power. The respondents contend that the 
High Court has such power. 


Chapter XLIV of the Code of Criminal Procedure, hereinafter called the Code 
deals with transfer of criminal cases. Section 526, in that Chapter, empowers the 
High Court to pass the following orders whenever it is made to appear to the 
High Court that the requirements of either of clauses (a) to (e) of sub-section (1) 
thereof exists : ' w 


177 VJj) that any offence be inquired into or tried by any Court not empowered under sections 
1 // to 184 (both inclusive) but in other respects competent to inquire into or try such offence ; 

. . («) that any particular case or appeal, or class of cases or appeals, be transferred from a 
Criminal Court subordinate to its authority to any other such Criminal Court of equal orsuperior 
jurisdiction ; 

(tii) that any particular case or appeal be transferred to and tried bcfore'itsclf ; or 
(iv) that an accused person be committed for trial to itself or to a Court of Session. ” 

The language of clause (ii) is wide enouh to provide for an order transferring a case 
from the Court of a Magistrate to a Court of Session as both the Courts are subordi- 
nate to the High Court and the Court of Session is a Court superior in jurisdiction 
to that of a Magistrate. 

Reference may be made to section 6 which reads : 

. “ Besides the High Courts and the Courts constituted under any law other than this Code for the 

time being in force, there shall be five classes of Criminal Courts in India, namely : — 

I- — Courts of Session ; 

II- — Presidency Magistrates ; 

III. — Magistrates of the First Class ; 

IV. — Magistrate; of the Second Class ; 

V. — Magistrates of the Third Class ; 


It is clear that the Courts are mentioned in the order of their superiority in respect 
of jurisdiction. It is not urged for the appellant that the language of clause (ii) 
of sub-section (1) of section 526 does not give power to the High Court to transfer 
the case from a Court of a Magistrate to that of a Sessions Judge. What is 
urged for the appellant is that the provisions of sub-clause (ii) should be so con- 
strued as to limit its provisions to the transfer of cases from the Court of a Magistrate 
to another Court of a Magistrate, as otherwise there would be difficulties in the trial 
of the case by the Sessions Court when it is transferred to it from the Court of a 
Magistrate. 

The first difficulty urged is that section 193 of the Code inter alia provides 
that except as otherwise expressly provided by the Code or by other law for the 
time being in force, no Court of Session shall take cognizance of any offence 
us a Court of original jurisdiction unless the accused has been committed to it 
by a Magistrate duly empowered in that behalf ; that there is no express provision 
in the Code which empowers the Court of Session to take cognizance of the case 
as a Court of original jurisdiction when it be transferred to it by a High '-.our an 
that therefore the Court of Session is incompetent to take cognizance oi such a 


case and try it. 

Another difficulty suggested is that neither section 526 nor any other provision 
°f the Code provides for the procedure to be followed by the Sessions Ju ge m e 
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trial of the ease transferred to it by a High Court and that the procedure laid down 
for the trial of a case by the Court of Session will not be suitable for the trial of 
the transferred case as section 271 of the Code requires the Court of Session to 
commence the trial by reading the charge, a charge which according to other 
provisions of the Code is to be framed by the Magistrate who commits the case. 

We do not consider any of these contemplated difficulties in the trial of the 
transferred case by the Court of Session to be of any significance. 

We may deal with the second contention first. The omission to proride 
specifically the procedure to be followed in the trial of a case transferred to the 
Court of Session by the High Court in the exercise of its powers under section 526 
of the Code will not make the transfer illegal, when the language of clause (ii) of 
sub-section (1) confers the oower on the High Court of transferring a case from the 
Court of a Magistrate to the Court of superior jurisdiction, which a Court of Session 
is. Support for this contention was sought, for the appellant, from sub-section 
(2) of section 526 which provides that when the High Court withdraws for trial 
before itself any case from any Court other than a Court of a Presidency Magis- 
trate, it shall, except as provided for tn section 267, observe m such trial the s3me 
procedure which that Court would have observed if the case had not been so with- 
drawn. If the withdrawal of the case is equivalent to the transfer of a case in 
exercise of powers conferred by clause (in) which empowers the High Court, to 
order any particular case to be transferred to and tried before itselF, the provision 
of sub-section (2), though providing for the procedure to be followed by the High 
Court in the trial of cases withdrawn from the Court of a Magistrate other than a 
Presidency Magistrate, does not provide for the procedure to be followed by the 
High Court when it withdraws the case from the Court of a Presidency Magistrate 
It is clear therefore that the mere omission of the procedure to try a case with- 
drawn from the Court of a Presidency Magistrate does not mean that the High 
Court cannot withdraw a case from his Court in view of the clear words of clause 

<m). 

There is no difficulty in our opinion in the Court of Session trying the case 
transferred to it in accordance with the provisions of Chapter XXIII which deals 
with the procedure of trials before High Courts and Courts of Session. The 
Court of Session has to follow the procedure laid down in this Chapter so fir as 
that be applicable to the cases to be tried by it. This is clear not only from the 
heading of the Chapter but also from the provisions of section 268 which require 
all trials before a Court of Session to be either by jury or by the Judge himself, and 
of section 270 which require the Public Prosecutor to conduct the prosecution in 
every trial before a Court of Session Of course, special procedure laid down lor 
particular type of cases and proceedings will be follow cd in those cases as special 
provisions o\er-ridc general pros is ions of Chapter XXIII. Such special provisions 
are to be found in sections 193-B (5), 481 and 485-A of the Code 
- Section 271 provides that when the Court is read) to commence the jria * 
the accused sliall appear or be brought before it, and the charge shall be read out 
in Court and explained to him, and he shall be asked whether he is guilty of the 
o cnee charged, or claims to be tried It does not say that the charge to be read 
must be the charge framed by the Magistrate who commits the case. It is the 
Sessions Judge who is to read out the charge on which the accused is to be tried 
by him It may be that in the cases committed to the Court of Session the Session* 
Judge mostly reads the same charge which lias been framed by the Magistrate. 

It is however open to him to re-frame the charge and read out the charge as framed 
by him. In practice die Session Court does amend and add to the efiarge. before 
proceeding with such cases and it is the charge as amended by him which '* 
out to the accused, the whole object of the charge being that the accused should 
know what offences he has to meet at the trial. The Session Judge can follow * 
similar procedure when a case is transferred to his Court after the Magistrate has 
framed the charge. When die Magistrate lias not framed a charge, the Sessions 
Judge can do so on the basis of the prosecution allegations. 
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The other procedure for the trial of the accused is what is to be normally 
followed in the trial of warrant cases, and is laid down in sections 286 to 2 92 and 
sections 309 to 311. In certain cases the provisions of sections 287 and 288 cannot 
however be complied with in the trial of cases transferred to the Court of Session by 
the High Court if die accused has not been examined by the Committing Magistrate 
and if no evidence is recorded by him. Such a contingency can arise in the trial 
of cases committed by a Magistrate in pursuance of the provisions of section 207-A 
as it is not incumbent on him to examine any witness or the accused before com- 
mitting him to the Court of Sessions : Shri Ram v. Stale of Maharashtra 1 . 

The provisions of section 291 which refer to the summoning of witnesses for 
the accused may create a difficulty inasmuch as the accused is not given the right 
to have any witness summoned except as provided in sections 207-A, 211 and 231 . 
The difficulty would be" more theoretical than practical, as no Court will diink 
of not affording an opportunity to the accused to summon defence evidence when 
in view of the transfer of the case by the High Court the accused could not comply 
with such provisions which require him in commitment proceedings to give a 
list of witnesses in the Court of the Committing Magistrate. 

We therefore do not consider that there arises any difficulty in the trial of the 
accused by the Court of Session in a case transferred to it by the High Court from 
the Court of a Magistrate. 

We may now deal with the first objection which is really the main objection 
of die appellant about the trial of the case by a Sessions Judge on its being transferred 
to him by the High Court. Section 193 of the Code prohibits the Court of Session 
to take cognizance of any offence as a Court of original jurisdiction unless the 
accused is committed to it by a Magistrate or there is any odier express provision 
in the Act. Such express provisions, according to the appellant, are to be found 
in a few sections of the Code. Section 198-B empowers the Court of Session to take 
cognizance of an offence under section 500, Indian Penal Code on a complaint of 
the public Prosecutor without the case being committed to it for trial. 


Section 480 empowers any Civil, Criminal or Revenue Court to take cognizance 
of the offences mentioned in that section and secrion 485-A empowers a Criminal 
Court to take cognizance of the offence committed by a w'itness on account of his 
non-attendance in obedience to a summons. It is to be noticed that sections 480 
and 485-A do not specifically mention the Court of Session, but these provisions 
can be availed of by that Court in view of the expression ‘ criminal Court being 
wide enough to include a Court of Session. 

Reference was also made to sections 437 and 478, but they speak of commit- 
ment of the accused to the Court of Session in certain circumstances. 


Section 193 and the other sections of the Code refer to the taking of cognizance 
of an offence by the Court of Session. The question is what amounts ta the taking 
of cognizance of an offence by a Court and whether the Court o ession s procee 
ing with a case transferred to it by the High Court, amounts to l s mg cogmzan 
of the offence under trial in the case. 

Chapter XV of the Code deals with jurisdiction of criminal Courts in inquiries 
and trials. Part A consisting of sections 177 to 189 deals with the nlace of inquny 
or trial. These sections deal with the territorial jurisdiction of various Courts 
to. enquire into or try offences. Part B deals with die conditions reqvus te for 
initiation of proceedings and dierefore with the conditions governing p 
a Court to commence, for the first time, proceedings m connec 10 
about which the party aggrieved or the State desires to take 
Chapter XV consists of sections 190 to 199-B. 
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In R R Chart v The Stale of Uttar Pradesh 1 this Court approved of the follow 
ing observations of Das Gupta, J , in Remembrancer of Legal Affairs, West Bengal v 
About Kumar Banerjee * 

“ What u tatmg cog-uzijicc has not been defined in the Criminal Procedure Code and I Lave no 
desire to attempt to define it It seems to me clear however thatbcfore it can be said tl at any Mags 
tratc has taken cognizance of any offence under section 190 (l) (a) Criminal Procedure Code, be mint 
not only have applied his mind to the contents of tl e petition but he must have done so for the purpose 
of proceeding n a particular way as ind Cited in the subsequent provisions of this Chapter — proceed irt 
under section 200 and tl >reafier sending it for inquiry and report under section 202 When tl e Magis- 
trate applies hu mind not for the purpose of proceed ng under tl e subsequent sections oft! is CL-pter 
but for taking action of some otheT land t g ordering investigation under section 1 r 6 (3) cr uiurg 
a search warrant for the purpose of the investigation he cannot be said to liave taken cogrizawe 
of the offence 

When the Sessions Court receives a case on transfer by the High Court it is not to 
consider whether it should proceed or not with the case It has to proceed wiih 
the case as it has been transferred to it by the High Court There is therefore no 
occasion for the Court of Session to take cognizance of the offence m the sense 
that it has to determine whether the proceeding should be initiated in connection 
with the offence or not The proceedings have been already initiated by the 
Magistrate and have been simply transferred to it It lias simply to proceed with 
the inquiry or trial as the case may be as the case has been made over to it b) the 
High Court 

A consideration of the provisions of the various sections in Part B of Chapter 
XV of the Code dealing with initiation of proceedings also makes out the difference 
between the taking of cognizance of a case and the subsequent inquiry and trial 
of the offences of which cognizance has been taken Section 190 provides that 
Magistrates can take cognizance of a case in either of the three ways mentioned in 
sub section (1) Section 191 provides for the transfer or commitment of the case 
m which the hlagistrate has taken cognizance of the offence under sub-section 
(1) (c) of section 190, i e , on information received from any person other than a 
Police Officer or upon his own knowledge or suspicion that an offence has been 
committed, if the accused objects to being tned by that Magistrate The pro- 
visions or this section makes a distinction between the taking of cognizance of an 
offence and its subsequent trial by that Magistrate or by another Court Similarly 
section 192 orovidcs for the transfer of a case, of which the Magistrates mentioned 
in the section have taken cognizance for inquiry or trial, to another Magistrate 
subordinate to the particular Magistrate The language indicates that the 
Magistrate to whom the case is to be transferred has not to take cognizance of 
the case afresh but lias simply to proceed with the inquiry or trial of the case 
Section 193 is the section which we have considered and, in the context of the 
various sections, the taking cognizance of an offence as a Court of original jurisdic- 
tion must amount to the initiation of the proceedings for the first time in a Court 
and not in the subsequent enquiry or trial necessary for the disposal of the case 
The other sections in this Part simply provide restrictions for the taking of cogni 
zance of offences m certain circumstances 

When a case is committed to the Court of Session, the Court of Session ha» 
first to determine whether the commitment of the case is proper If it be of 
opinion that the commitment is bad on a point of law, it has to refer the case to 
the High Court which is competent to quash the proceeding under section 215 
of the Code It is only when the Sessions Court considers the commitment to 
be good m law that it proceeds with the trial of the case It is in this context that 
the Sessions Court has to lake cognizance of the offence as a Court of original Jiris- 
diction and it is such a cognizance which is referered to »n section 193 

We arc therefore of opinion that the further proceedings by the Court of 
Session in a case transferred to it by the High Court are not barred by section 
193 of the Code 


t (1951) SCJ 302 (1931) 1 &U-J 617 
(1951) S.C.R.312 


2 A.I R. 1950 CaL -437 
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Further it would be incongruous if the High Court be competent to transfer a 
case from the Court of a Magistrate to itself and try it but it be not competent 
to transfer a case to the Court of Session. There does not appear to be any reason 
which would have induced the Legislature to contemplate the application of clause 
(ii) of sub-section (1) of section 526 to the transfer of cases from tire Court of a 
Magistrate to the Court of any other Magistrate of equal or superior jurisdiction 
and not to the Court of Session. Clause (iv) expressly mentions the power of the 
High Court to order commitment of an accused for trial to itself or to a Court 
of Session. Such an older can however be passed only when the proceedings in 
the Court of the Magistrate have reached that stage when it be possible 
for the High Court to direct the committal of the accused to the Court of Session 
or to itself. An order for the commitment of the accused cannot be passed at any 
earlier stage while the transfer of a case can be made at any stage at which the 
case may be when transfer is sought. 

Lastly, reference may be made to section 527 of the Code which empowers 
the Supreme Court to direct that any particular case or appeal be transferred 
from one High Court to anodter High Court or from a Criminal Court sub- 
ordinate to one High Court to another Criminal Court of equal or superior juris- 
diction subordinate to another High Court. The language of the section empowers 
this Court to transfer a case from the Court of a Magistrate under one High Court 
to a Court of another Magistrate of equal or superior jurisdiction, or to a Court 
of Session, subordinate to another High Court. This Court actually transferred 
one case from the Court of a Magistrate to the Court of an Additional Sessions 
Judge as is clear from the judgment of this Court in Harbhajan Singh v. State 1 . It 
may also be mentioned that there is nothing in section 527 about the procedure 
which the transferee Court has to adopt for the further progress of the case. Sub- 
section (3) of section 527 simply gives an option to the transferee Court to act 
on the evidence already recorded or partly so recorded and partly recorded by 
itself or to re-summon witnesses and re-commcnce the inquiry or trial. 

We are dierefore of opinion that the High Court is competent under section 
526 (1) (ii) of the Code to transfer a case from the Court of a Magistrate to the 
Court of the Sessions Judge. 

The order under appeal in Cr. A. No. 88 of 1965, dated 13th March, 1964, 
transferring the case to the Court of the Additional Sessions Judge is therefore 
correct. We therefore dismiss this appeal. Cr. A. No. 86 of 1965 is also against 
the order of the High Court dated 13th March, 1964, allowing the revision against 

the order of the Sessions Judge refusing to transfer the case from the Court of the 

Magistrate. That order being correct, we dismiss Cr. A. No. 86 of 1965. 

Cr. A. No. 87 of 1965 is against the order of the High Court refusing to review 
its order of transfer dated 13 th March, 1964. That appeal is therefore dismissed 
as infructuous. 


Ramaswami, J . — I regret that I do not agree to the judgment pronounced 
by my learned brother Raghubar Dayal, J. 

The appellant, P.C. Gulati filed a criminal complaint under section 500, 
Indian Penal Code, against the respondents— Lajya Ram Kapur and Diwan 
Chand Kapur in the Court of the Sub-Divisional Magistrate, New Delhi. Later 
on, the appellant made an application under section 528, Criminal Procedure 
Code to the Sessions Judge praying for the transfer of the case from the Court 
of the Sub-Divisional Magistrate to another Court of competent junsdicUpn, 
but die application was dismissed. The appellant thereafter fie 
Petition, Criminal Revision No. 30-D of 1964 m the Circuit Bench of the Puiyab 
High Court against the order of the Sessions Judge refusing trans er o under 

appellant also filed an application, Criminal Miscellaneous. No. - Puniab 

section 526 of the Criminal Procedure Code in die Circuit Bench of die J 
High Court for transfer of th e case. On 13th March, 1964, die learned Chie f 

1. Since reported (1966) 1 S.G.J. 753 : (1966) M.L.J. (Crl.) 435. 
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Justice of the High Court allowed the Revision Petition and also the application 
under section 526 of the Criminal Procedure Code and transferred the criminal ca_e 
to the Court of Sn P N Thukral, Additional Sessions Judge Delhi for disposal 
The appellant then realised that the Additional Sessions Judge Delhi had no 
jurisdiction to try and dispose of the Criminal Petition in view of the provis ons of 
section 193 (I) of the Criminal Procedure Code and therefore applied to the Punjab 
High Court under section 561 A of the Criminal Procedure Code prajing tliat the 
criminal complaint may be transferred to a Magistrate of competent jurtsdic 
tion This application was d smissed by the learned Chief Justice of the Punjab 
High Court on 12th March 1965 on the ground that the High Court had no power 
to review its previous order Criminal Appeals No 86 and 88 of 1 965 are brought 
by Special Leave against the order of the learned Chief Justice Punjab High Court 
dated 13th March 1964 in Criminal Revision No 30 D of 1964 and Criminal M s 
cellaneous No 63 D of 1964 transferring the complaint to the Court of the Addi 
Uonal Sessions Judge Delhi for disposal Criminal Appeal No 87 of 1965 u 
brought by Special Leave against the order of the learned Chief Justice Punjab 
High Court dated 12th March 1965, refusing to review his previous order dated 
I3th March 1964 

The first question arising for determination in this case is whether the Add 
t onal S ssions Judge D Ihi has jurisdiction to try (he criminal case filed bj the 
appellant without any order of commitment of the responder (s by a competent 
Magistrate Section 193 (1) of the Criminal Procedure Code states 

10 J (I) Exces i ohrwuecxoe lypo ded by this Code or by any oiler Jaw for the time 
b n - ' u force no G > j t or » on » I ill fake cogn ranee of any offence at a Court of original luma* 
t on uni i the area J h it b ea comm tied to it by a Magistrate duly empowered in l! at belialt 
Section 526 of the Criminal Procedure Code states * 

526 (1) Whenever it is made to appear to the High Court 

(a) that a far and main al injury or trial cannot b had in any C m nal Court subonJuU e 
thereto or 

( ) that s a H an o let is ext i ent for the ends of ju t ce on* required by any provu on of it* 
Code , 

it may order — 

w 

( ) that any par cular case or appeal or class of cases or appeab be transferred from a Criminal 
Courtsubordinate to ts authority to any other such Cr minal Court of equal or superior jurud ct on 

On behalf of the respondents it was subm tted by Mr Anand that the Additional 
Sessions Judge has jurisdiction to proceed with the trial of the criminal care in 
view of the order of transfer made by the High Court and the procedure to be 
followed should be that of a warrant case as contemplated by section 526 (2) of the 
Criminal Procedure Code which states 

526. (2) When the ITgh Court w tbdraw* for tnaJ before ftselfeny case from any Court otter 
than the Court of a Pre* dejicy \f sgutrate it ■hall, except ms provided in sect on 267 obwrv* » 
such trial the same procedure which that Court would have observed if the case bad not been *> 
withdrawn. 

It was conceded by the learned Counsel that the provision of section 526 (2) appl 
only to a case which has been withdrawn by the High Court for trial before itteif 
from any other Criminal Court subordinate to it but it was contended that the 
principle of that sub-section should apply also to a criminal case transferred by 
the High Court to the Additional Sessions Judge from the Court of a Magistrate 
In our opinion there is no warrant for this argument It is manifest that section 
526 of the Criminal Procedure Code does not expressly provide for the procedure 
to be followed by the \dditional Sessions Judge in a case of this description. 
follows therefore tliat for the trial of a case of this description the Lrgula 
has not enacted any express provision to the contrary within the meaning of section 
193 (1) Criminal Procedure Code Th s view ts supported by reference to section 
526 (2) Criminal Procedure Code which is an express provision with regard to 
the trial ofa case transferred by the II gh Court to itself from any other Criminal 
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Court other than the Court of a Presidency Magistrate. Reference should also 
be made to section 198-13 of the Criminal Procedure Code which states i 


G) Notwithstanding anything contained in this Code, when any offence falling inr.der 
Chapter XXI of the Indian Penal Code (XLV of 1860) (other than the offence of defamation by 
spoken words) is alleged to have been committed against the President, or the Vice-President, or the 
Governor or Rajpramuhh of a State, or a Minister, or any other public servant employed in connection 
with the affairs of the Union or ofa State, in respect of his conduct in the discharge of his public func- 
tions a Court of Session may take cognizance of such offence, without the accused being committed 
to it for trial, upon a complaint in writing made by the Public Prosecutor. 


(2) Every such complaint shall set forth the facts which constitute the offence alleged, the 
nature of such offence and such other particulars as are reasonably sufficient to give notice to the 
accused of the offence alleged to have been committed by him. 

(3) 

(4) No Court of Session shall take cognizance of an offence under sub-section (1), unless the 
complaint is made within six months from the date on which the offence is alleged to have been 
committed. 

(5) When the Court of Session takes cognizance of an offence under sub-section (1), then, 
notwithstanding anything contained in this Code, the Court of Session shall tiy the case without a 
jury and in trying the case, shall follow the procedure prescribed for the trial by Magistrates of 
warrant cases instituted otherwise than on a Police report and the person against whom the offence 
is alleged to have been committed shall, unless the Court of Session, for reasons to be recorded other- 
wise directs, be examined as a witness for the prosecution. 


There is no provision in the Criminal Procedure Code similar to section 198-B or 
section 526 (2) with respect to the mode of trial of the criminal cases which are 
transferred direct from the Court of the Magistrate to the Court of Additional 
Sessions Judge without an order of commitment being made. In the absence of" 
any express provision it must be held that the Court of Additional Sessions Judge 
has no jurisdiction to proceed with the tiial of a criminal case which has been 
transferred to it by the High Court. 


If this view is right it follows that the High Court is not competent to transfer 
the criminal case from the file of the Sub-Divisional Magistrate’s Court to that 
of the Additional Sessions Judge, Delhi under the provisions of section 526 (1) (ii) 
of the Criminal Procedure Code. The argument was stressed by Mr. Anand on 
behalf of the respondents that the language ' of section 526, Criminal Procedure 
Code, contained no limitation and that it was open to the High Court “to transfer 
any particular case from a Criminal Court subordinate to its authority to any 
other criminal Court of equal or superior jurisdiction.” I do not consider 
that there is any justification for this argument. The language of section 526 
(1) (ii) cannot be read in isolation and cannot be given effect to without 
regard to the mandatory provision of secrion 193 of the Criminal Procedure 
Code. On the contrary, the power' of transfer given to the High . Court 
under section 526 (1) (ii) must be so interpreted as not to conflict with the 
language of section 1 93, Criminal Procedure Code. In \ other words, the 
language of section 526 (1) (ii) must be restricted so as to be consistent with and 
be harmonious with, the requirement of section 193 of the Criminal Procedure 
Code. I am accordingly of the opinion ■ that the High Court had no power 
to transfer the criminal proceedings in the present case from the Court of the oub- 
Divisional Magistrate to the Court of the Additional Sessions Judge without a 
Proper order of commitment being made. The order of the learned Chief Justice 
of the Punjab High Court dated 13th March, 1964, is erroneous in law and must 
be accordingly set aside. 


For the reasons expressed I set aside the' order of the learned Chief °, f 

the Punjab High Court dated 13th March, 1964, and m its place I direct that the 
criminal case filed by the appellant should be transferred to the Court 
1st Class Magistrate stationed at Delhi to be selected by the learned Chief Jus cp 
-of the Punjab High Court under section 526 (1) (tv) of the Criminal Procedure 
Code. Criminal Appeals Nos. 86 and 88 of 1965 are accordingly allowed. 

8 Cj— 7 
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In view of this order Criminal Appeal No 87 of 196o has become mfmetuous and 
is accordingly dismissed 

Order op the Court — In accordance with the majority Judgment, the appeals 
stand dismissed 

K S Appeals dismtssfH 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present — K Subba Rao J R Mudholkar and R S Bachawat, JJ 
P Mohammed Meera Lebbai Appellant* 

v 

Thtrumalaya Gounder Ramaswamy Gounder and others Respondents 

Travaneore-Cock n H gh Courts Act (I9J9; {Vofl 12j ML) sections 20 ani 2\-Sa t talutd tntxtestif 
Rs 1 000 instituted vt District Court whm lh' Act was in operation — Provision that appeal valued in excess tj 
Rs I 000 was to be heard by Dench of turn Judges — Kerala H gh Court Act (F of 1 9 j9) com ng into font during 
pendency of appeal — Appeal \f can be heard by single Judge as provided in section 5 of Act (l of 1 9j9) 

Under Ttavancore Coclun Act 1949 (V of 1 12a ME) iccuoyA 20 and 21 appeals valued in exces 
ofRs 1 000 were to be 1 card by a Bench of two Judges Dunrg ihe per dercyof an appeal lie Kwab 
High Courts Act (V of 1959) came into force and under it appeals valued at less than R* JOCCO 
could be 1 card by a tingle Judge The appeal wa* accordingly heard by a tingle Judge On appeal b> 
Special Leave to tl c Supreme Court 

Held No right of appeal conferred on the appellant (when be fled 1 M suit when Tra van core 
Cochin Act 1919 (V of Ilia ME ) was in force) was taken away by Kerala High Courts Act (V b I 
19o9) An appeal lay to the H gh Court and in fact it was deposed of by the ILgh Court and there- 
fore no right of tie appellant was infringed merely because it was heard by a single Judge and 
not by a Bench of iwo Judges as provided m the 1949 Act Accordingly tl e appeal wasrgfcll)' 
beard and deeded by a t nglc Judge Once it is held that no party has a vested right to haveli 
appeal to be heard by more than one Judge of the High Court no rig! t to prefer an appeal under 
Article 133 of the Constitution can be said to vest in ! im the ngl t tinder which being urtvwlabfe 
in case heard and disposed of by a * nglejudge of the ILgh Court 

Appeal \>y Special Lea% c from the Judgment and Decree dated the 10th Augutt 
I960 of the Kerala High Court in Appeals Suit Nos 577 and 751 of 19a8 and 40 « 
19o9 

T A Subrarncnia Iyer, Senior Advocate, (Af S K Sastn and M S ,\ aratimhaa 
Advocates, with him), for Appellant 

A l \ tmanatha Sasin Senior Advocate, (S V Amjad A atnar and R Th agarajan 
Advocates, with him), for Respondent No I 

M R h Pillai Advocate, for Respondents Nos 3, 4 and 5 
The Judgment of die Court was delivered by 

Mudholhtr J — This is an appeal from a judgment of a single Judge of the 
Kerala High Court dismissing the appellant* suit for recovery of possession o> 
certain -property and fir mesne profits It is not disputed that the only quesuon oj 
lav/ which arises in this appeal is whether the appeal could be heard and disposed 
of by a single Judge of the High Court The other questions raised are purely 
questions of fact Article 133 clause (3) of the Constitution clearly provide* lW { 
notwithstanding anv thing m the article no appeal shall lie to the Supreme Court 
from a judgement, decree or final order of one Judge of a High Court unless Path*- 
ment by law otherwise provides Parliament has passed no law rendering tic 
judgment of a single Judge appealable to the Supreme Court Though this pro* 
vision does not detract from the power ofthts Gourfundcr Artilce 136 to entertain 
an appeal from a decision of a single Judge, it is the settled practice of this Owt 
not ter interfere with a finding of fact arrived at by the High Court unless it a s atisfie d 
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that in arriving at the finding of fact the High Court had been guilty of grave errors 
e gave opportunity to learned Counsel to point out to us if the findings arrived at 
by the learned single Judge of the High Court aie vitiated by 7n^a^crror S 

We, theiefore, declined i permit hi^i 

As regards the question of law it is desirable to set out how, according to the appellant 
it smses. The suit was instituted on 10th February, 1950, in the District^ Court 

' l "t m 01 was . Iatei ; transferred by it to the Court of the Subordinate 

Judge, Meenachil sometime in the year 1956 and was substantially decreed in 

h C Se el wa n , t bv f T-° Ur °f 30 n JuI J’ 19 ? 8 V Three a ?P eals were Preferred against 
1959°bv H H Y Ti r “ maIaya Gounder, the first defendant, and another in January, 
1959 by H. B. Mohammad Rowthcr, 8th defendant. The appellant had also 
prefereed an appeal against that part of the decrse which was adverse to him. All 
diese appeals were heard together and dsposed of by a common judgment on 10th 
August, I960, and the appeals prefcried by defendents 1 and 8 were allowed by the 
High Court while the appeal pieferred by the anpellant was dismissed. At the 
time the suit was instituted the Travancore- Cochin High Court Act V of 1125 
M.h (corresponding to 1949 A.D.) was in force. Under section 20 of that Act 
read With section 21 all appeals to the High Court valued at an amount in excess 
ot Ks. 1,000 had to be heard by a Division Bench consisting of two Judges of the 
lgh Court. The appellant’s suit and the appeals taken by the respondent from 
the District Court and the Subordinate Judge were both valued at Rs. 3,000 and 
thcrefoie, had sections 20 and 21 of the Act been in foice on the date on which the 
appeals were instituted unquestionably they would have had to be heard by a 
ivision Bench of two Judges. The aforesaid Act, was, however, repealed by the 
Kerala H^h Court Act, 1 958 being Act V of 1 959 which received the assent 
of the President on 6th February, 1959, and came into force on 3rd March, 1959. 
Hie appeals weic placed for hearing before a single Judge overruling, we are 
informed by learned Counsel, the appellant’s plea that they should be only heard 
T a Division Bench. The reason why the appeals were heard by a single Judge 
and not placed before a Division Bench Was that under section 5 of the Kerala 
High Court Act V of 1959 the jurisdiction of a single Judge of the High Court to 
an d dispose of appeals from an original decree was extended tc appeals in 
which the Value of the subject-matter did not exceed Rs. 10,000. According to 
learned Counsel the right to have the appeal heard by a Division Bench conferred 
by the Travancore-Cochin High Court Act which was in force not only when the 
suit but also when the appeals Were filed, was not taken away expressly by Kerala 
Act V of 1959 and could not be taken away by implication. In support of 
his contention he placed stiong lcliancc upon the decision in Radhakrishnan v. 
bridhar 1 . In that case, just as here, the jurisdiction of a single Judge to hear an 
appeal of a value over R.s. 2,000 was challenged, even though by an amendment 
to an earlier rule made by the High Court in exercise of its power under Clause 26 
of the Letters Patent on 27th May, 1948, all appeals from an appellate decree of a 
District Court were to be ordinarily heard and disposed of by a single Judge. A 
contention was raised on behalf of the appellant’s Counsel in that case that in the 
absence of any express provision rendering the amendment retrospective the amend- 
ment did not touch the right of an appellant which had accrued to him earlier 
pave his appeal heard by a Division Bench. The contention was upheld by 
e High Court. This decision was not approved of in Mahendra vc Darsan on tic 
ground that the right of a party to have an appeal heard by a Division Bunc i was 
merely a matter of procedure and could, therefore, be taken away retrospective y 
y implication. Learned Counsel for the appellant also placed reliance up° a ® 
ecision of the Court in Garikapati Veerava v. K. Subbaiah Choudhury , m w uc 
0 owing propositions Were laid down. 
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*' (I) That the legal pursuit of a remedy suit appeal ard secord appeal are really btjt tiers ia 
k senes of proceetlirgs all connected by an intrinsic uiity ard are io be regarded a* enr jega] 
proceeding 

(2) The right of appeal is not a mere matter of procedure but is a lulsUntu e right 

(3) The institution of the suit carnet with it the impl cation that all rights of appeal then is 
force are preserved to t! e parties thereto till tl e rest of tl c career of tl e suit 

(4) The right of appeal is a vested right and such a right to enter the superior Court acercci te 
the litigant ard exists as on and from the date tl e lu ccnmcrces ..yd alll ougl it m-yte actually tier 
cised when the adverse judgment is prorounced such right i« to be gosemed by tl e law prevaiLrgat 
the date of the institution of tl e suit or proceedirg apd not by tl e Lw that prevails at tl e date of its 
decision or at the date of tl e filing of tl e appeal 

(5) This vested right of appeal can he taken away only by a subsequent enactment, if it »4 
provides expressly or by necessary intendment ard not oibeiwue 

and learned Counsel particularly laid stress on the third proposition Me are m 
respectful agreement with what has been laid down by tins Court But tt is difficult 
to appreciate what benefit the appellant cAn obtain front what has been laid down 
b> this Court For this is not a case where any right of appeal conferred bj law 
upon the appellant has been taken away The right to prefer an appeal from the 
judgment of the Court of first instance is derived from the provisions of section 96 
of the Code of Civil Procedure The learned Counsel, however, contended that 
in the instant case it is traceable to the provisions of Travancore Cochin High 
Court Act of 1949 That Act as its Preamble shows was enacted for making pro- 
vision regulating the business of the High Court of Travancore Cochin for fixing 
the jurisdiction of single Judges, Division Benches and Tull Benches and for certain 
other matters connected with the functions of the High Court It did not purport 
to confer a right of appeal on the parties, but m-rely dealt with procedural matten, 
matters which are dealt with b> reveral High Courts under the Letters Patent 
Even the Travancore Cochin Civil Courts Act, 1951 the provisions of which relate 
to civil Courts subordinate to the High Court does not confer any right of appeal 
though it divides civil Courts into four classes and defines their respective 
jurisdictions 

An objection somewhat similar to the one raised by the appellant b-fore us was 
raised before this Court in Ittavira Mat hat v Varkej Vcrkry and another 1 2 Dealing 
with it this Court has observed at page 514 , 

“That reason u that an appeal lay to a Jligli Court ard wl ether it u lobe beard by one two or 
a larger number of judges is merely a matter of procedure No parly has 1 voted right to have fc** 
appeal heard by a specified number of judges An appeal lay to tl e H gh Court ard tl e *JV*" w 
question was in fact heard and disposed by the High Court and ll erefore to ngl t of if e party fc** 
been infringed merely because 1 1 was heard by iwo judges and not by 1 1 rte judges. No doubt in errta a 
classes of cases as for i-vstanee rases wl ich involve art inierpretation as to any provision of the Con*'*' 
tution tl e Constitution provides jfiat tl e Bench of the Supreme t»urt 1 earing the matter must J* 
composed of judges * ha will pot be Jest if an five m r umber But it doe* nor follow from tin that tt* 
legal requirements in this regard cannot be altered by a competent body \V e tl erefore ovrrnu* 
the contention of the learned Counsel and 1 old tljl the appeal was rightly 1 eard and decided by * 
Bench of two judges * 

In the circumstances, therefore, we must reject the appellant's contention bawd 
Upon the decision in Radhaknshanan 's tast* 

Learned Counsel, however, contended that by depriving the appellant of the 
right to have his appeal h— ted by a Division B-nch his further right of appeal to 
this Court under Article 133 was iff cted and that since that right also vested in 
him when he instituted the suit it could not be taken a wav retrospect:! e!y except 
b> an eapres* provision There is a simple answer to this contention The answej 
is that once it is held that no party has a vested right to have his appeal to be he* r “ 
by more than one judge of the High Court, no right to prefer an appeal under 
Article 133 can be said to vest in him, the right under which being unavailable in 
case heard and disposed of by a single judge of the High Court- The afgumcm 
of learned Counsel thus fails 

_ Ore more point was sought to be urged b> learned Counsel for the appellant 
The point ts based upon the fact that one of the contesting respondents had ratted 

1 (1964) I S-C.R-49a A 1JL 19G4SC.907 177 (FB) 

2 I4-K.{19^C) N*g 532 A 1-B J950\»g 
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a question as to the maintainability of the suit. According to learned Counsel 
that person being in pari delicto with the plaintiff, ought not to have been permitted 
to raise that question. Since the point was not raised by the appellant in either 
of the two Courts below we declined to permit it to be raised for the first time 
before us. 


For these reasons we dismiss the appeal with costs. 
K. S. ■ 


Appeal dismissed. 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction) 

Present : — A. IC. Sarkar, Raghubar Dayal and V. Ramaswami, JJ. 
Bharat Singh and others . . Appellants * 

v. 

Mst. Bhagirathi . . Respondent. 

Hifrdu Law — Joint family — Hindu brothers — Presumption of joint family — Severance — Onus of proof - — 
Evidence Act (/ of 1872), section 21 — Admissions — Admissibility in evidence — Failure to confront under 
section A 45 maker of such statement in witness box — Effect. 

There is a stomg presumption in favour of Hindu brothers constituting a joint family. It is for 
the person alleging severance of the joint family to establish it. 

The mere fact that mutition entry after the death of the father was made in favour of the tl rec 
brothers and indicated the share of each to be one third by itself can be no evidence of the severance 
of the joint family which after the death of the father consisted of the three brothers who were minors. 
It is not for the Revenue Authorities to make apy regular enquiry as to devolution of title. Tl ere was 
no reason why the three brothers should have separated just after the death of their fathers. 

Admissions are substantive evidence by themselves. Admissiop s duly proved are admissible 
evidence irrespective of whether the party making them appeared in the witness box or not and whether 
that party when appearing as witness was confronted with those statements in case it made a statement 
contrary to those admissions. 

, ,, The purpose of contradict'ng the witness under section 145 of the Evidence Act is very much 
different from the purpose of proving the admission. Admission is substantive evidence of the fact 
admitted while a previous statement used to contradict a witness does not become substantive evidence 
and merely serves the purpose of throwing doubt on the veracity of the witness. What weight is to be 
attached to an admission made by a party is a matter different from its use as admissible evidence. 

Appeal from the Judgment and Decree dated the 9th November, 1959, of the 
Punjab High Court in Regular First Appeal No. 151 of 1954. 

Bi'shan Narain, Senior Advocate, (M. V. Gostvami and B.C. Misra, Advocates, 
with him), for Appellants. 

Mohan Behari Lai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J.— This appeal, on certificate, is against the "? d 

decree of the Punjab High Court reversing the decree of the trial Court and dismis 
smg the suit of the plaintiffs for a declaration that the entry m the name ot 
defendant in the Jamabandi papers of certain villages was incorrect. _ 

The plaintiffs, Bharat Singh and Kirpa Ram, are the sons ^^dant. 

They had another brother Maha Chand, whose widow is Bhag , Hindu 

The plaintiff, alleged that they and Maha Chand 

family, that Maha Chand died as a member of the joint Hindu 1 iy ^ ^ 
thereafter Maha Chand’s widow lived with the plaintiffs w mainten- 

owners and possessors of the property in suit, the widow being entitled to main 


* G. A. No. 423 of J963- 


26th August, 1965. 
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ance only They also alleged that it was by mistake that the defendant’s name 
wa« mutuated m the village records in place of \faha Chand, who died cn 
16th September, 1925 They further alleged that the defendant lost her right to 
maintenance due to her leading an unchaste life This contention, however, was 
not accepted by the Courts below and is no more for consideration It was on the 
other allegations that the plaintiffs claimed a declaration that the entry of the 
defendant’s name in the column of ownership in the Jamabandi papers was wrong, 
that they were the owners and possessors of the property in suit and that the defen 
dant had ro right therein They also claimed a permanent injunction against 
the defendant restraining her from alienating or leasing any of the properties in 
favour of any person or causing interference of any kind in the possession of the 
plaintiffs 

The defendant contested the suit alleging that her husband Maha Chand, 
along with the plaintiffs did not constitute a joint Hindu family at the time ofhn 
death, that he was separate from the plaintiffs and that he was living senarate 
from them, that the property m suit was neither ancestral property nor the property 
of the joint Hindu Family that the plaintiffs and Maha Chand were owriers of 
agricultural land as co sharers, out of which one third share belonged to Maha 
Chand and that therefore the entry in her favour in the Jamabandi papers was 
correct She also claimed right to Maha Chand’s share on the basis of custom 
This contention however, was not accepted by the Courts below and is not now 
open for consideration Bhagirathi further contended that the suit was not within 
tunc as she had become owner and possessor of the land in suit in 1925 The suit 
was brought in 1951 

By their replication, the plaintiffs stated that Maha Chand had never becomi: 
separate from them and that the defendant was not in possession of the property, 
in suit, the posse'sion being with the plaintiffs or their tenants or lessees 

The trial Court held that the parties were governed b> the Hindu law unmodi 
Tied by any custom, that the joint Hindu family constituted by the plaintiffs and 
their brother Maha Chand was never disrupted and that Maha Chand died as a 
member of the joint Hindu family, that the property in suit was eo-parcenery 
property m the hands of the three brothers, that the entry of the defendants 
name in the Jamabandi was wrongly made and that the suit was instituted witnut 
time as the earliest the defendant asserted her claim to the land in suit was 
in 1950 The trial Court therefore granted the plaintiffs a decree for declaration 
in the following terms 

* 1 T’ist the ci r ei in th- revemi' pipers showing the defendant as owner of one third shir* 
in tlic soil land are wrong and are not binding on the plaintiffs 

2 That the property in di*pule vc*ts in the plaintiff as coparceners 

3 T lat the defendant < only right in the suit property is one of maintenance and she is not 
entitled to alienate it in any way 

The plnntifTi are further granted a permanent injunction restraining the defendant from 
ting the suit property in any way and from causing interference in the plaintiff s possession ol t 
property 

Th* plxt-HifT su t for de-taration that the defendant has lost her right of maintenance filf* 
suit property by unchatity is dismissed ** ", 

The defendant appealed to the High Court It was not contended on he* 
behalf that the lind was ancestral and had descended from Ram Narain to 
the plaintiffs and Maha Chand What was urged before the High Court was that 
the entry tn Malta Chand s name as owner of one third sharp m the Jamabandi 
and similar entry tn defendant’s name after the death of Maha Chand was correct 
as irrespective of the fact whether the family was originally a joint Hindu famiw 
or not the joint Hindu family stood disrupted by the conduct of the parties ard 
therefore there was no question of the plaintiffs getting the entire property by 
survivorshin Reliance was placed on the entries in the revenue records vma 
respect to Maha Chand and the defendant after him owning one third share m 
those properties and about her possession upto 19-16-47 and on the defendants 
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being impleaded in several suits by the plaintiffs as a co-plaintiff and in one 
suit, as a defendant. The High Court considered this evidence sufficient to Drove 
disruption of the joint family as the mutation entries in the revenue records could 
not have been obtained by the defendant surreptitiously or without the knowledge 
and consent of the plaintiffs and as none of the plaintiffs objected To tobdE 

tW Cd , aS ac ?'? ha E5V wuh them after the death of Maha Chand which showed dm 
there was no joint Hindu family at the time of the death of Maha Chand The 
H!gh Court also telied on the fact that the plaintiffs had impleaded the defendant 
s a plaintiff or defendant in the vanous suits, as Bharat Singh refused or did not 
care to give an explanation why the defendant had been throughout shown as a 
co-sharer in those proceedings when actually she was not a co-sharer and was 
?u! e . y ?, n - tU l C p 1 ° maintenance. The High Court did not use the admissions of 
onagiratni, defendant, in certain documents about the existence of the joint Hindu 
amily or a joint Hindu family firm as she, when in the witness-box, was not confron- 
ted with those admissions and as those documents, if lead as a whole, did not 
contam any admissions on behalf of Bhagirathi that there was any joint family 
still in existence. The High Court summed up its view on the question of disrup- 
tion in the family thus : 


These revenue entries normally do not furnish a very strong evidence of severance of a join 1 
rlinau tarrnly but subsequent conduct of the plaintiffs, as detailed above, leaves no manner of doub 1 
that there did not exist any joint Hindu family after the demise of Ram Naram and that Mst. Bhagirathi 
was rightly shown as a co-sliarcr in the revenue records. ” 

The High Court considered the case to have been instituted after the expiry of 
the period of limitation but did not base its decision on this finding. The High 
Court, accordingly, allowed the appeal and set aside the decree of the trial Court 
in favour of the plaintiffs. 

The sole question for determination in this Court is whether the plaintiffs 
and Maha Chand constituted a joint Hindu family at the time of the latter’s 
death. Having considered the evidence on lecord and the submissions made on 
behalf of the parties, we are of opinion that the trial Court took a correct view 
of the evidence on record. There is a strong presumption in favour of Hindu 
brothers constituting a joint family. It is for the person alleging severance of 
the joint Hindu family to establish it. It is to be noticed in the present case that 
the defendants did not state in the written statement as to when disruption took 
place in the joint family. The High Court too has not given any clear-cut finding 
with, regard to the time when disruption took place in the joint family. The 
way it has “expressed itself indicates that no joint Hindu family existed after the 
death of Ram Narain,’ father of the plaintiffs and Maha Chand. There is nothing 
m the judgment of the High Court as to when severance of the Hindu joint family 
took place. The mere fact that mutation entry, after the death of Ram Narain 
was made in favour of three brothers and indicated the share of each to be one- 
u r d’ ky itself can be no evidence of the severance of the joint family which, after 
me death of Ram Narain, consisted of the three brothers who were minors. Ram 
Narain died in 1923. Maha Chand died in 1925 and is said to have been about 
^ °r 18 years of age then. The plaintiffs .were of even less age at that time. 

I here was no reason why just after the death of Ram Narain the three brothers 
should have separated. 

It is true, as the High Court observes, that Bhagirathi could not' have 
manipulated the mutation entries after the death of Maha Chand surreptitiously. 

It is not alleged by the plaintiffs ’that she got the entires made wrongly in her 
favour by some design or undesirable means. There is however nothing surprising 
if the mutation entry had been made without the knowledge of the appellants 
, w crc minors at the time. Their minority will also explain the absence of any 
objection to the mutation being made in her favour. The way in which the 
mutation entry was made does not indicate that the mutation entry was made after 
uojicc to the plaintiffs or their guardian, whoever he might have been at the 
time, or after any statement on their behalf that they had no objection to. the 
entr y- Exhibits D-7 and D-8 are the extracts from the Register of Mutations 
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relating to mauza Asoda Todran Jamnan Hadbast No 28 Tchad Jhajjar, District 
Rohtak The entries m column 15 show that the Patwan of the village reported 
on 30th November 1925, that Munshi Lai Mahajan had informed him that Maha 
Chand had died and that M st Bhagirathi was in possession of die property of 
the deceased as heir that mutation by virtue of succession had been entered w 
the register and the papers were submitted for proper orders The Revenue 
Assistant passed an order on 29th December, 192o which is in the following terms 
Bahadurgarli Public Assembly 
ORDER 

Ramj Lai Lambardar test fied in il c Cactums of the death of Maha Chand and the succession 
(to him ) of Ms! Bhag rail his widow' There is no objector Hence mutation in roper! of ihc 
heritage of Maha Chand n favour of Mst Bhag ra hi h s widow u sane! oped 
Dated the 29th December 1925 

S gnature of — 

TI e Revenue Assistant. 

The order shows that it was made as a result of there being no objection from any 
body to the statement of Ramji Lai Lambardar about the death of Maha Chand and 
Bhagirathi succeeding him as widow The plaintiffs who were minors may not 
have attended the Public Assembly They being minors could not have under 
stood the significance of any general notice if any issued in that connection and 
the gathering of people It is not for the Revenue Authorities to make any regular 
enquiry about the devolution of title They make entries for revenue purpose 
about the person who is considered pnma fane successor of the deceased A widow 
would be considered an ostensible successor to her husband unless it he known 
that her husband was a member of a joint Hindu family and the property over 
which mutation was to be made was joint family property 

We are therefore of optnion that the mere fact of the mutation entry being 
made in favour of Bhagirathi on the death of Maha Chand is no clear indication 
that there was no joint Hindu family of the plaintiffs and Maha Chand at the tune 
of the latter s death 


Bharat Singh appellant No 1 instituted 5 suits on behalf of himself Ktrpa 
Ram and Bhagirathi All these suits related to agricultural land D 1 D 2 D-3 
and D-4 the plaints m four of these suits were in the name of the plaintiffs and 
Bhagirathi and it was stated in them that the plaintiffs were the proprietors of in* 
agricultural land in suit With respect to the admission in these 'plaints that 
Bhagirathi was one or the proprietors Bharat Singh stated that he had been including 
her name in the cases filed against tenants in accordance with the revenue pap*™ 
This is a sound explanation So long as an entry in the defendants name st<*~ 
m the revenue oaoers suits in revenue Courts as these suits were had to be filed 
in those names D 5 is the plaint of a suit by Bharat Smgh and Kirpa Ram intu 
tuted on 6th April 1913 Bhagirathi >s impleaded as defendant No 1 Para 1 ®» 
the plaint stated that defendants Nos 2 to 5 were non-occupancy tenants under 
the plaintiffs and defendant No I and para 3 stated that defendant No « 
being absent could not join the suit and that therefore she had been made a 
pro forma defendant When Bharat Singh made the statement on 27th November, 
1953 ‘I do not remember why Bhag rathi was made defendant , he does not »P 
pear to have been shown the plaint Exhibit D 5 There 5s nothing surprising a 
could not remember the reason for making her a defondant Earlier he h3d already 
made statement on 3rd October, 19o3 that they had been including her name to 
the cases filed against tenants in accordance with revenue papers and that expkaA 
tion, together with what is entered in the plamt sufficiently explains for Bhagirathi 
being impleaded as defendant in D 5 The High Court was not factually correct in 
making the following observation 


" 5Vh*n Bharat Sm?h came into (he witness-box, he was confronted wi b all these doeurr.cz a ^ 
strangely enough he <1 dnot care «o give any VatpUna tion wr.y Mu. BhagiratLi had throughout t*?-’ 
shown a] a co-sharer wuh them In these proceedings if f 3 Lie! them spot a eoefcarer and sets 
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"nance As a matter of fact, when a pointed question was asked from him with regard to 
Exhibit D-d, he stated as follow ‘ I do not remember why Mst. Bhagirati was made a defendant’” 

Bharat Singh had given explanation with respect to her being impleaded in these 
suits. The record does not show that he was referred to Exhibit D-5 and a pointed 
question with regard to what was stated in the plaint had been put to him when 
he made the particular statement about his not remembering why Mst Bhagirati 
was made a defendant. If he had been referred tg the plaint, he could haveliim- 
•self, on reading, given the proper answer, or his Counsel would have re-examined 
him in that regard. 

We are of opinion that the High Court was in error in relying on these admis- 
sions of Bharat Singh when he had explained them reasonably. 

The oral evidence adduced for the defendant to prove separation of Malta 
•Chand from his brothers, has been rightly described to be worthless by the trial 
•Court. No reliance on that evidence was placed on behalf of the respondent in the 
High Court. The evidence consists of the statements of dtree persons. Munshi 
Ham, D.W. 1, brother of defendant, who was about 10 years old when Malta Chand 
•died, simply states that at the time of Maha Chand’s death, he was separate from 
his brothers. He admitted in cross-examination that dtis he had learnt from his 
fadter. His evidence is hearsay and is of no value. 

Giani Ram, D.W. 3, stated that all the three brothers, Bharat Singh, Kirpa 
Ram and Maha Chand had separated in 1923 during the lifetime of Ram Narain 
himself. The finding of the High Court is that the disruption of the joint family 
took place after Ram Narain’s deadi. Giani Ram does not belong to the family. 
No reason exists why disruption of family should have taken place in the lifetime 
of Ram Narain. The fact that Ram Narain or his mother are not said to have got 
■any share of the agricultural land when disruption took place, does not stand to 
reason. No mutation entry appears to have been made in the village papers at the 
itime of the alleged partition in the lifetime of Ram Narain. Giani Ram is much 
interested in the case of the defendant as he holds a decree against her. Further, 
firm Shiv Prasad Giani Ram sued firm Jairam Das Ram Narain (the family firm of 
the parties herein) through Bhagirati for the recovery of the money the defendant 
firm owed to the plaintiff firm on the basis of bahikhatha accounts. Giani Ram 
through whom the suit was instituted, and Bhagirati entered into an agreement for 
referring this dispute to arbitration. In this agreement signed by Giani Ram and 
Bhagirati, she was described as proprietrix of the joint Hindu firm known as 
Jairam Das Ram Narain. The only explanation for such a statement occurring in 
the agreement is given by him to be that die petition-writer did not read over die 
agreement to him or to Bhagirati and got their signatures on it without making them 
read the agreement. No reliance could have been placed on his statement. 

Bhagirati, defendant, as D.W. 4, simply stated that when her husband died he 
and the plaintiffs were not joint and that they had separated even before her 
marriage. She is no witness of the disruption of the family. 

We are therefore of opinion diat the evidence relied on by the High Gomt foi 
holding the disruption proved together with the oral evidence led by the defendant 
about disruption of the family is insufficient to prove disruption after the death 
■of Ram Narain and during the life time of Maha Chand. 

It is not necessary to discuss the evidence for the plaintiffs about the family 
“being joint when Maha Chand died. Suffice it to say that apart from the state- 
ment of Bharat Singh, P.W. 7, there is other evidence to establish it bhiv jNaiam 
P.W. 4, deposed that when Ram Narain was alive he and his brother constituted 
a joint Hindu family up to the death of Maha Chand and that the joint family 
continued upto the date he gave evidence. He was not cross-examinee, with le- 
gard to his statements. Jai Lai, P.W. 5, deposed to * e same effect In ctoss- 
•examination he stated that had there been a son of Maha Chand, he ^ould ha e 
£0t one-third share.ofMaha ChantLani that all the three 

share each in the property.- This statement does not mean that there had L been 
disruption in the family. We do not know in what form the questions to which 
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these are the answers were put The answers are consistent with the fact that had 
separation taken place during the lifetime of Maha Chand, his share would have 
been one-third and that his one third share would have gone to his son or that 
the entries in the village papers would show Maha Chand’s son being mutated 
tr er the one third share of Maha Chand just as Bhagirati’s name was mutated m. 
place of Maha Chand 

Reliance was also placed for the plaintiffs on the admissions of Bhagirati The 
High Court did not take these admissions into consideration as the) were not put { 
to her when she was m the witness box and as m its opinion the documents contain 
m-r the alleged admissions if read as a whole did not contain any admissions on 
behalf of Bhagirati that there was any joint family still in existence 


The legal objection to the consideration of these admissions was based on the 
Full Bench decision of the Punjab High Court in Firm Malik Du Raj v Finn Pirns 
IjiI 1 The view taken in that case was referred to by the Full Bench decision ot 
the Allahabad High Court in Ajodhya Prasad v Bhawam Shanker 1 The Punjab 
Hi"h Court based its decision on the observations of the Privy Council in bu 
Gaisadhar Tilaf. v Shmivas Pandit * That case however, did not directly deal wtli 
die use of admissions which are proved but are not put to the person making the 
admissions when he enters the witness box The entire tenor of the documents 
whose certain contents were construed by the High Court to discredit the persons 
making those admissions went to support their case and did not in any way support 
the case of the other part) The Privy Council expressed its disapproval o! the 
High Court minutely examining the contents of the documents and using its oivn 
inferences from those statements to discredit the oral statements of the person 
responsible for making those documents when those persons had not been confronts 
with those statements in accordance with section 145 of the Indian Evidence Act 
Admissions have to be clear if they are to be used against the person making 
them Admissions are substantive evidence by themselves, m view of sections H 
and 21 of die Indian Evidence Act, though they are not conclusive prooi ol the 
matters admitted We arc of opimon that the admissions duly proved arc admun* 
blc evidence irrespective of whether the party making them appeared in the witness 
liox or not and whether that party when appearing as witness was confronted win 
those statements in case it made a statement Contrary to those admissions ine 
purpose of contradicting the witness under section 145 of die Evidence Act is very 
much different from the purpose of proving the admission Admission is substantive 
evidence or the fact admitted while a previous statement used to contradict a 
witness does not become substanUve evidence and merely serves the purpose ot 
throwing doubt on the veracity of the witnesv What weight is to be attached to 
an admSs on made by a party is a matter different from its use as admissible evi- 

k\e are therefore of opinion that the admissions of Bhagirati which had been 
duly proved could be used against her The) were proved long before she entered 
ilit witness box and it was for her to offer any explanation for making those admis 
s ons The Court could have considered the effect of her explanation She prey 
red to make no reference to her admissions proved by the plaintiffs Her srn P c 
statement that her husband had separated from his brothers even before her marri- 
age is b) itself, neither an adequate cxplan3Uon of those admissions nor a clear-cut 
denial’ of the fact admitted _ 

\Ne have ahead) referred to her admission in the agreement-executed bj i“ 
and Giam Ram for referring the dispute in Giam Ram’s suit for arbitration in 
SV instituted a suit earlier in 1914 The plaint of that suit u Exhibit P 2 b&e 
instituted tins suit against the present plamtiffi and stated in para 1 or the ?“*** 
that those defendants and Maha Chand, her husband, were members of a joim 
Hmdu family and in para. 2 that in place of her husband Maha C hand the v* a< 
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then the co-sharer and owner and possessor of the property of his share 
and that in this way the plaintiff and the two defendants were members of 
the joint Hindu family. In para. 3 she stated that the joint Hindu family 
mentioned in para. 1 held the property mentioned therein and this property- 
included residential property and the business of hvo firms. She further stated in 
para. 4 that defendants 1 and 2 , the present plaintiffs, were running the business 
of the firms in the capacity of managers and that she did not want to keep her 
share joint in future. She had instituted the suit for partition of the property and. 
die firms mentioned in para. 3. ' 1 

P.W. 2, clerk of Shri Inder Singh Jain, pleader, scribed this plaint and had 
deposed that the pleader had prepared the brief in accordance with the instructions 
of Bhagirati and that he had written out the petition and plaint and that it haa been 
read out to her. He denied that the thumb marks of Bhagirati were secured on a 
plain paper and that the plaint was written later on. This suit was withdrawn. 

Again, in 1950, she instituted another suit against the present plaintiffs and 
one Har Narain, for a certain declaration. In para. 1 of the plaint it was stated 
that the three shops mentioned therein belonged to the joint Hindu family firm 
Jairam Das Ram Narain in Narela Mandi, Delhi State. The plaint is Exhibit 
P-1. Shri M.K. Madan, Advocate, P.W. 1, has deposed that the plaint was got 
written by Bhagirati, that a portion of the plaint was in his handwriting and that it 
was read over to her and that she put her thumb mark on it after having heard and 
admitted its contents. He also stated that the suit was subsequently withdrawn. 

We are of opinion that the evidence of the plaintiffs on record establishes 
that there had been no disruption between the plaintiffs, and Maha Chand and 
that Maha Chand died as a member of the joint Hindu family. It follows that the 
entries in the Jamabandis showing Bhagirati as the owner of one-third share are 
wrong and that the decree of die trial Court is right. 

The question of limitation may be briefly disposed of. There is no good 
evidence on record to establish that the respondent, prior to 1950, asserted that she 
had any right adverse to the plaindffs over the property in suit or that she acted in 
any manner which would amount to an ouster of the plaintiffs. Admittedly 
the dispute between the parties arose sometime in 1944. Prior to that there could 
be no reason for her acting adversely to the interests of the plaintiffs. It was really 
in about 1950 that she leased certain properties and transferred certain plots and 
soon after the plaintiffs instituted the suit. The suit is clearly not barred by limita- 
tion. 

We therefore allow the appeal, set aside the decree of the Court below and 
restore the decree of the trial Court. We further direct the respondent to pay the 
costs of the appellants in the High Court and this Court. 

K..S. - Appeal allowed , 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya- 
tullah, J. C. Shah and S. M. Sikri, JJ. 

The State of West Bengal and another • • Appellants 


Nripendra Nath Bagchi ■ ' Res P ondent 

Sukhdev Singh Sodhi and others •• Interveners. 

West Bengal Service Rules, Rule 75 (a) modelled or rule 56 (a) of Fundamental Rules but having no rule- 
corresponding to rule 56 (d) of the Fundamental Rules-Scope-Retention in service after superannuation merely 
for purpose of suspension and departmental enquiry Propriety. 

Constitution of India (1950), Article 235-District Judge-Is subject to control' of the High Court- 

R*. ***** onrO. 56 — ^ 

.having no rule corresponding to rule 56 (d) of the Fundamental Rules) is intended to be used to keep in. 


* C.A. No. 391 of 1964. 


10th September, 1965- 
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-employment persons with a meritorious record of tenner, who although superannuated, can render 
some more service and whose retention in temce « considered neccs-ajy on public grounds. The 

language of the rule hardly suits retention for purpose of departmental enquines, Extension ofsemce 

under rule 75 (a) merely for purpose of suspension and departmental enquiry is illegal 

In the case of District Judges appointments of persons to be and posting and promotion are to be 
made by the Governor but the control of the District Judge is in the High Court under Article 235 of 
the Constitution The power of posting promotion and grant of leave and the * control ’ of t! c Court 
arc vested m the H gh Court. What u vested includes disciplinary jurisdiction By vesting crawl 
in the High Court the independence of the judiciary was in view There is nothing in Article 311 
which compels the conclusion that the High Court is ousted of the jurisdiction to I old the enquiry 
if Article 235 vested such a power m it The High Court alone could have held the enquiry in tJx 
anstant case and the removal from service was thus illegal. 


Appeal from the Judgment and Order dated the 1st July, I960 of the Calcutta 
High Court in Civil Rule No 520 of 1955 

C K Daphtary, Attorney-General for India and B Sen, Senior Advocate 
(S C Bose and P K Bose, Advocates, with them), for Appellants 

K C Challerjee, Senior Advocate (Suktmar Chose, Advocate for S C Mazumdar, 
Advocate, with him), for Respondent 

BRL Iyengar, S K Mehta and K L. Mehta , Advocates, for Intervener 
No 1 (Suldev Singh Sodhi) 

Anm B Saharya and Sardar Bahadur, Advocates, for Intervener No 2 (Murtaza 
Khan) > 

Kauntt Lai, Advocate, for Intervener No 3 (A. G , State of Assam ) 

S' V Gupte, Solicitor-Gencral of India (B RG K Ackar, Advocate, with him), 
for Intervener No 4 (A G , State of Maharashtra) 

JV* Knshnaswamy Reddy, Advocate-General for the State of Madras (A I 
Rmgarn, Advocate, with him), for Intervener No 5 (State of Madras) 

D Sahu, Advocate-General for the State of Orissa ( B P. Jha and R Jf Sathlhrj, 
Advocates, with him), for Intervener No 6 (State of Onssa) 

R. JV Saehthey, Advocate, for Intervener No 7 (A. G , State of Rajasthan) 

* Har it o Singh, Advocate, for Intervener No 8 (C J , High Court of Orissa) 
The Judgment of the Court was delivered by 


JhiayaUUah, J — This is an appeal by the State of West Bengal and its Chief 
Secretary against the judgment of the Calcuta High Court dated 1st July, I960, 
by which the order dismissing N N Bagchi (the respondent) from service wai* 
.quashed The High Court certified the case as fit for appeal to this Court under 
Articles 132 (1) and 133 (1) (r) of the Constitution 

NN Bagchi was appointed a Munsif on 10th November, 1927 After pro- 
motions he became an Additional District and Sessions Judge and officiated 
at several stations as District and Sessions Judge but Ire was never confirmedas such 
He last acted as a District and Sessions Judge at Birbhum in March, I9o3 In Apnl 
of the same year he was transferred to Alipore as an Additional District and Sessions 
Judge In the ordinary course Bagchi was due to superannuate and retire on 31st 
July 19o3 On 17th April, 19o3 he applied for leave from 27th Apnl 1953 to 31st 
luly* 19o3 preparatory to retirement The leave was held inadmissible He was 
however, granted leave from 17th July, 19o3to the end of his service Bagchi, how 
ever reported on 27lh April, 1953 that he had gone to Turi on 25th Apnl 1953 
because his son was ill and asked for one month’s leave from 27th Apnl, 1953 L r * ve 
for 3 weeks was granted which, at his request, was extended to 5th June, 1953 
Bv an order dated 14th July, 1963 Government ordered that Bagchi he 
retained in service for a penod of two months commencing from 1st August, 1953. 
The order reads 
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ur ,1, m dlr £ ctc d to state that Government have been pleased to sanction under Rule 75 (a) of the: 
Ucst Bengal Service Rules. Part I, the retention in service of Nripendra Nath Bagehi. Additional 
Distnet and Sessions Judge, 24-Parganas for a period of two months witn effect from 1st August, 
1905, the date of his compulsory retirement, in the interest of the public service.” 


Rule 75 (a) which was invoked reads as follows : — 


Rule 75 (a). Except as otherwise provided in this rule, the date of compulsory retirement of a 
Government servant other than a member of the clerical staff or a servant in inferior service is the 
date on which he attains the age of 55 years. He may, however be retained in service beyond that 
date with the sanction of Government on public grounds which should be recorded in writing ; but 
he shall not be retained after attaining the age of 60 years except in very special circumstances. ” 

By another order dated 20th July, 1953, Bagehi was placed under suspension and 
on'the following day he was served with 1 1 charges and was asked to file a written 
reply within 15 days. An enquiry into these charges followed and it was entrusted 
to Mr. B. Sarkar, I.C.S., Commissioner (later Member, Board of Revenue) by the 
Government of West Bengal. The enquiry continued for a long time and Bagehi 
was retained in ■ ervice, though kept under suspension, by repeated orders of 
different durations under rule 75 (a). Mr. Sarkar made his report to the Govern- 
ment on 21st December, 1953 holding that some of the charges were proved. He 
did not recommend any punishment as he thought that punishment would depend 
upon Bagchi’s record of service. On 18th March, 1954 Bagehi was aksed to show 
cause why he should not be dismissed from sendee and after he had shown cause 
he was dismissed on 27tli May, 1954. The Public Service Commission was con- 
sulted but not the High Court. He appealed to the Governor unsucessfully. On 
15th February, 1955 he applied to the High Court at Calcutta under Articles 
226 and 227 of the Constitution against his dismissal and a rule was issued. On 
the recommendation of Mr. Justice D.N. Sinha, the case was placed before a Full 
Bench as important questions of constitutional law were involed. The Full Bench 
by its judgment dated 1st July, 1960 made the rule absolue and quashed the order 
of dismissal as well as the enquiry. On the application of the Government of 
West Bengal the High Court certified the case as fit for appeal to this Court and 
the present appeal was filed. At an earlier hearing this Court ordered that 
notices be issued to all the Advocates-General of the States and to the High Courts 
because the questions involved were of considerable general and constitutiona 
importance. In- answer to the notices some of the States and the High Courts 
intervened arguing either in favour of or against the judgment under appea . 
While making his recommendation D.N. Sinha, J., drew up the points o con ro 
versy in the case. They may be set down here : 


, "(1) That the provisions of Rule 75 (a) of the West Bengal Service Rules have not been com- 

plied with. 

(2) .That the service of a civil servant cannot be extended merely for the purpose of dismissal. 

. (3) That the control over the District Courts and the Courts Subordinate t a j- e 

with the High Court under Article 235 of the Constitution, and the authonty-competenU ^ h 
•ciplinary proceedings and action against the petitioner or to deal with m ny y 
Court and not any other authority. . 

(4) That the provisions of the Civil Service (Control, Classification and App^b 
at as they authorise any authority other than the High Court to ta e P Constitution- 
Person holding the post of petitioner are ultra vires and void under Article 235 of the Const.tu in 

. . (5) That, in any event, the entire departmental enquiry and proceedings nave een con uc e 

m violation of the principle of natural justice.” 

At the final hearing this appeal was confined to the ^st three ^discussed! 
fourth point and the allegations about. denial of natura jus t enquiry ordered 

The three points may be summarized into two : (l)vf ® of the q Government 

by the Government and conducted by an Executive O . ■ 0 f Article 235 
against a District and Sessions Judge contravened t P cQntroI over the Dis-. 
of the Constitution which vests in the High Co whether the provisions 

uct Court and the Courts subordinate thereto ; an ( ) exten( j the service of 
of rule 75 (a) West Bengal Service Rules could be utiiz , j n „ ' arguments we are 
Bagehi beyond the normal age of retirement. On hearing arg 
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satisfied that the answer to both the questions must be against the Government 
We shall now proceed to give our reasons 

We may begin with Rule 75 (a) because that question, although not so 
important as the other, causes less trouble The rule, which was earlier set out, may 
be compared with rules 56 (a) and 56 (d) of the Fundamental Rules— 

" 56 (a) Except as otherwise provided in the other Clauses of this Rule the date of comjulsoiy 
retirement ora Government servant other than a ministerial servant is the date on svhic! he attain! tie 
age of 55 years He may be ittained vn service after the date of compulsory retirement with the unc 
non of the Local Government on public grounds which must be recorded in writing but he must cot 
be retained after the age of CO yean except in every special circumstances. ” 

“ 56 (i i) Notwitlstanding anything contained in clauses (a), (b) and (0 a Government servant 
under suspension on a charge of mis conduct shall not be required or permitted to retire on reaching 
the date of compulsory retirement but shall be retained in service unul the enquiry into ihe charge is 
concluded and a final order is passed thereon by competent authority ’ 

It was conceded in the High Court that Rule 56 (a) of the Fundamental Rules 
framed under section 96 B of the Government of India Act did not apply to 
District and Sessions Judges The West Bengal Service Rules were made by 
the Governor under section 241 of the Government of India Act, 1935 and they 
were made applicable to the services of the Government of West Bengal When 
the W est Bengal Sen ice Rules were made the Fundamental Rules were availa 
blc Rule 75 (a) was modelled on Rule 56 (a) of the Fundamental Rules but no 
rule like Rule 56 (d) which we have quoted was included Under section 276 
of the Government of India Act, 1935 the West Bengal Service Rules would pre 
lad over the Fundamental Rules and it is conceded that they alone govern this 
case Even if Rule 56 (d) of Fundamental Rules was available it was not utilized 
Repeated orders were pa«sed under rule 75 (a), We*t Bangal Service Rules and 
these orders said that the retention of Bagchi was in the interest of public service 
Rule 75 (a) is hardly designed to be used for this purpose It is intended to be 
used to keep in employment persons with a meritorious record of service who, 
although superannuated, can render some more service and whose retention in 
service is considered necessary on public grounds This meaning is all the more 
clear when we come to the end of the rule where it is stated that a Government 
servant is not to be retained after he attains the age of sixty years except m very 
special circumstances This language hardly suits rctenuons for purposes of 
departmental enquiries 


Mr Justice PB Mukherji pointed out very appositely the contrast between 
rule 56 (a) and (d) of the Fundamental Rules Rule 56 (a) corresponds to rule 
75 (a) but rule 56 (S) opens with the words ‘ notwithstanding anything contained 
in clause (a) ” (of Rule 56) This shows that they cover different situations 

and the matters in Rule 56 (d) do not cover matters m Rule 56 (a) In dealing 
with the app’ication of the rules the learned Judge observed . 


“No convent of the petitioner for retaining hu service was called for or obtained The two 
■expressions in the above order (I) •'Retention in Service ’ and (2) ‘ in the interest of pub! c service* 
°r the Y Herc ’* retenUon in service ' mean* suspension 

retamed sn serv.ee he was nnpended from sernce 

ExP'^io n th e interest of the public service does not mean actual service to the public 
him. His service was extended from tune to time with • 
rx and conclude the departmental enquiry against him during 
ive on a bare subsistence allowance 1 


a bare subsistence allowance 1 
Wc find it Sufficient to say that wc agree that the retention or Bagchi in service 
under rule 75 (a) for the purpose of enquiry was not proper and the extension 
■of the service was illegal 1 


”? w com ' " rat qu-!t,on whether Government or the High Cottrl 
should order, initiate and hold enquiries into the conduct ofDistnct judees Tim 
CS™ a ™<7> 'f tlmie was no special provision for Dl.tr.el 

S ",” Constitution in Chapter VI entitled Subordinate Courts'’ 
™ r ^r, 4 '„'p tthrr Chapter V wh, eh deals with the High Court m the Sum Chap- 
*er \ 1 consists of five articles No, 233 to 237 The list crude ,n th.sl.tt tnereir 
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provides for the application of the provisions of this Chapter to Magistrates in 
the State as they apply in relation to persons appointed to the Judicial Service of 
the State subject, however, to such exceptions and modifications as may be speci- 
fied. The expression “ judicial service ” is defined in the preceding Article 236 
(b) and it means service consisting exclusively of persons intended to fill the post 
of District Judge and other civil judicial posts inferior to the post of District Judge. 
The word “ District Judge ” is also defined in the same article by clause (a) and 
it includes, among others, an additional District Judge. The other three articles 
are important and the relevant parts may be set out here. 

“ 233. Appointment of District Judges. — (1) Appointments of persons to be, and the posting 
and promotion of, District Judges in any State shall be made by the Governor of the State jn 
consultation with the High Court exercising jurisdiction in relation to such State. 

( 2 ) ***** * 

“234. Recruitment of persons other than District Judges to the judicial semice.— Appointments of 
persons other than District Judges to the judicial services of a State shall be made by the Governor 
of the State in accordance with rules made by him in that behalf after consultation with the Star 
Public Service Commission and with the High Court exercising jurisdiction in relation to 
such State. ” 

1ST aSiSStS. — - 

conditions of his service prescribed under such law. 

These articles deal with the appointments of the persons to be, and postings and 
pronKidons of District Judg P =, P and appointment, 

Judges subordinate to the District Judge and the control over the Dr met 

the Courts subordinate thereto. They also provi < 5 ° ’ P Service Com- 

bv the Governor of the State after consultation with the State i UbJic service w 

mission and the High Court exercising jurisdiction in l relation to > each^S 

group of articles is intended to make specia P r °vi contention between 

The State. What it intends to do is of, “u^, the bone of^c^tio^ ^ 

the parties. To understand why this spe l P States it is necessary 

is Pirt XIV dealing with Services under the Union briefly 
to go into a little history of this constitution;* p dealing with Services and 

how this Chapter came to be enacted outs down the corresponding 

also why the articles were worded, as they are, w ,L special provision 

provisions of the Government of India Act 935- There too a sp n 

was made in respect of judicial officeis bu i \ ^ Crown in India. The 

of Part X which dealt with the Civil Services under the ^ . 

■cognate sections were sections 254 to 256 and the/ may be repro 

“254. District Judges eta.-{ 1) Appointments P^by the^ov^or^of tSfwn^ 
promotion of, District Judges in ? r t ^^jfcourt shall be consulted before a recommen 
exercising his individual judgment, a Ud n . | uWtted to the Governor. 

as to the making of any such appointment is submitted , „ nnn0 ; nt ed a 

(3) In this and the next _succeeding L^DhricUud^^Gtof Judge 

District Judge, Joint District Judge, Ass Additional Sessions Jadg , 

Chief Presidency Magistrate, Sessions Judge, 

Sessions Judge. ” . Province shall, after consulta- 

255. Subordinate civil judicial apTTrithth? High Court, ^ordinate dril 

tion with the Provincial Public Service Conrans aon mic ^ of entering the suDorom 

the standard of qualifications to be attained by persons 
judicial service of a Province. 
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In this section, the npreaicrn “subordinate civil judicial service ” means a service eonsutiig 
exclusively of person* intended to fill civil judicial posts inferior to tLe post of District Judge 

(2) The Provincial Public Service Commission for each Province, afrer holding such examina- 
tions if any, as the Governor may think necessary, shall from time to time out of tl e card dates for 
appo ntment to the subordinate civil judicial service of tl e Province make a bst or lists of the peisorj 
whom they consider fit for appointment to that service and appointments to that service shall he ta-dr 
by the Governor from the persons included inti e list or lists in accordance with such regulat on is 
may from tunc to time be made by him as to the number of persons in the said service who are to belong 
to the different communities in the Province 

(3) The posting and promotion of and the grant of lease to, persons belonging to theiuborth- 
nnle civil judicial service of a Province and holding any post inferior to the post of District Judge ilall 
be m the hands of the High Court, but nothing w» this section shall be construed as taking away ten 
any such person the nght of appeal required to be given to him by theforegoing provisions of this chap- 
ter, or as authorising the High Court to deal with any such person otherwise than in accordance with 
the conditions of his service prescribed thereunder 

256 Subor&mtte ero»ml mzgatrarj — -No recommendation shall be made for the grant of 
magisterial powers or of enhanced magisterial powers to, or the withdrawal of any magutenal powers 
from, any person save afier consultation with the District Magistrate of the district in which he u 
wutking or with the Chief Presidency Magistrate, as the case may be ' 

It may be pointed out at once that tn the present Constitution these provisions 
have been lifted from the Chapter dealing with Services in India and placed 
separately after the provisions relating to the High Courts of the States 

As far back as 1912 the Islington Commission stated that the witnesses 
before the Commission demanded two things (1) recruitment from the Bar 
to the superior judicial service, namely, the District judgeship , and (2) the separa 
non of the judiciary from the executive The Commission stated m its report 
‘ Opinion in India is much exercised on the question of the separation of the 
executive and the judicial functions of the officers” a n d observed that ‘‘to 
bnng this about legislation would be required ” The Commission made its 
report on 14th August 1915 a few days after the Government of India Act, 1915 
(5 & 6 Geo V , c 61 ) v,as enacted The Act did not, therefore, contain 
any special provision about the judicial services in India The World war I 
was also going on In 1919 Part VII A consisting of sections 96 B to 96 E via* 
added in the Government of India Act, 1915 Section 96 B provided that every 
person in the Civil Service of the Crown in India held office during His Majesty’s 
pleasure but no person in that service might be dismissed by any authority subordi- 
nate to that by which he was appointed The only section that concerns us is 
section 9GB S-ib section (2) of that section reads as follows • 

‘ (2) The Secretary of Stale in Council may make rules for regulating the classification of the 
civil service in India the rnethodi of their recruitment their conditions of service pay and allowances, 
and discipline and conduct Such rules may, 10 such extent and in respect of such matters as may be 
prescribed, delegate the power of making rules to the Governor -General m Council or to local Govern- 
ments or authorise the Indian Legislature Or local legislature to male laws regulating the publ c ser 
vices ” 

The Fundamental Rules and the Civil Services (Classification, Control and Appeal) 
Rules were made by the Secretary of State in Council under the above rule making 
power These rules governed the judicial services except the High Court Part 
IX of the Government of India Act dealt with the Indian High Courts, their 
constitution and jurisdiction Section 107 gav e to the High Courts superintendence 
over all Courts for the time being subject to its appellate jurisdiction and enumcra 
ted the tilings the High Cotut could do They did not include the appointment, 
promotion, transfer or control of the District Judges High Courts could only 
exercise such control as came wtthm their superintendence over the Courts subordi- 
nate to their appellate jurisdiction In the Devolution Rules, item 17 in Part II 
dealing with tile Provincial subjects read as follows — 

“ Administration of justice, including constitution, powers maintenance and organisation of roil 
Louitj and criminal jurudicuon withyi the Province , subject 10 legislation by the Indian legislature 
xi rtRirdr Courts, CbsH Count, and Count of Judicial Commissioner* and any Courts of criminal 

jurisdiction 

It would thus appear that the problem about the independence of judicial officers, 
it tuch was exercising the minds of the people did not receive full attention and to 
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all intents and purposes the Executive Government and Legislatures controlled 
them. The recommendations of the Islington Commission remained a dead 
letter. When the Montague-Chelmsford enquiry took place the object was to 
find out how much share in the legislative and executive fields could be given 
to Indians. The post of the District Judge was previously reserved for Europeans. 
The disability regarding Indians were removed as a result of the Queen’s Procla- 
mation in 1870 and Rules Were framed first in 1873. In 1875 Lord Northbrook’s 
Government framed Rules allowing Indians to be appointed and Lord Lytton’s 
Government framed Rules fixing i/5th quota for the Indians. There was no 
fixed principle on which Indians were appointed and the report of the Public 
Service Commission presided over by Sir Charles Aitchison in 1886 contains the 
system followed in different Provinces. This continued down to 1919. The 
Government of India Act had introduced Dyarchy in India and the question of 
control of services in the transferred field was closely examined when the Govern- 
ment of India Act, 1935 was enacted. It was apprehended that if transference 
of power enabled the Ministers to control the sendees, the flow of Europeans to 
the Civil Services would become low. Government appointed several Committees, 
chief among them the Mac Donnell Committee considered the position of the 
Europeans vis-a-vis the services. There was more concern about Europeans than 
about the independence of the judiciary. 

The Indian Statutory Commission did not deal with the subject of judicial 
services but the Joint Committee dealt with it in detail. It is interesting to know 
that the Secretary of State made a preliminary statement on the subject of subordi- 
nate civil judiciary and his suggestion was “ to leave to the Provincial Legislatures 
the general power ” but to introduce in the Constitution . a provision which 
would in one respect override those powers, namely, a provision vesting m tie 
High Courts, as part of their administrative authority, power to select the 
individuals for appointment to the Civil Judicial Services, to lay down t leir qua 1 1- 
cations, and to exercise over the members of the service the necessary administra- 
tive control.” He said that “the powers of the Local government should be 
“ to fix the strength and pay of the services to which the High Court would recruit 
and to lay down, if they so thought fit, any general requirements. . . . . ■ ? 

the debates Marquis of Salisbury asked a question with regard to the genera 
powers of the High -Courts and the control over the subordinate Courts, 
was : 

“ As I understood the Secretary of State in his statement, the control 
Subordinate Judges in civil matters has to be as complete as possi 

The answer was, “ Yes (No. 7937). . 

The recommendations of the Joint Committee also folk ^ 1 
In the report (paragraph 337, page 20 1 ) the following o^ serv < ^ ajid 

“337. Necessity for securing independence of Subordinale JudK^.. ■■■- V ; but appoint- 

High Court Judges will be appointed b >' the ^ r °vp a ^ de by authorities in India who will also 
meats to the Subordinate Judiciary must necessarily be maoe ) especially in the matter of 

exercise a certain measure of control over the Judges a .PP mischiefs which have resulted else- 
promotion and posting. We have been . gre ? '“^leto „J de in a judicial heirarchy is in the hands 

'vhere from a system under which promotion from grad gr -wterl Legislature. Nothings more 

of a Minister exposed to pressure from members of a pop Y , t L at y s car eer depends upon the 
likely to sap the independence of a Magistrate than 1 shown very clearly the pressure which 

favour of a Minister; and recent examples (not or believed, to have the 

may he exerted upon a Magistracy thus situated *>> , Subordinate Judiciaiy in India who are 

means ofbringing influence to hear upon a Minister. , important, perhaps indeed even more 

brought most closely into contact with the people, and 1 auest ]bp than in the case of the superior 

important, that their independence should he placed be> n 1 

As a result, when the Government of India Act, ■ J93 5 ’ District 

special provisions (sections 254—256 alrea y <1 t j cec j that there was no 
Judges and the Subordinate Judiciary. I - 1 Magistracy under the High 

immediate attempt to put the Subordinate . j ea “ e 0 f persons belonging 

Courts' but the posting and promotion an g r t j n the hands of High 

to the Subordinate Judicial Service of a Province was put 

s c j — 9 
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l ^ u 5l though there was right of appeal to any authority named m the Rules and 
•the High Courts were asked not to act except in accordance with the conditions 
of the service prescribed by the Rules As regards the District Judges the porting 
.and promotions of a District Judge was to be made by the Governor of the Province 
-exercising his individual judgment and the High Court was to be consulted before 
a recommendation to the making of such an appointment was submitted to the 
Covemor Since section 240 of the Government of India Act, 1935 provided 
*hf* a C1V “ servant was not to be dismissed by an authority subordinate to that 
-which appointed him, the Governor was also the dismissing authority The 
Government of India Act, 1935 was silent about the control over die District 
judge and the Subordinate Judicial Services The administrative control of the 
High Court under section 224 over the Courts subordinate to it extended only 
to the enumerated topics and to superintendence over them The independence 
o the subordinate judiciary and of the District Judges was thus assured to a certain 
extent, but not quite 

When the Constitution was being drafted the advance made by the 1935 
ct was unfortunately lost sight of The Draft Constitution made no mention 
ot trie special provisions not even similar to those made by the Government of 
.1? r a Ct * ,n aspect of the Subordinate Judiciary If that had remained 
me judicial Services would have come underPart XIV dealing with the services 
’a-i An amendment, fortunately, was accepted and led to the inclusion of 
, 1C 2 33 237 These articles were not placed in the Chapter on Services 

after the provisions in regard to the High Courts The articles 
a . -tt! UC fu j , r 1)130 the corresponding sections of the Gov emment of India 
contro1 of the D «*r«ct Courts and the Courts subordinate 
<• ° P°“ rts aod the 1112,11 question 15 what is meant by the word 

* 1 The H,g j Cour * ba* held that the word ‘ Control ’ means not only 

jLJK*? "J.5* pennt ' ndenc e of the working of the Courts but includes disciplinary 
^ r °* P” hc Presidmg judges that is to say, the District Judge and Judges subord. 

m It is this conclusion which u challenged before us on various grounds 

«nr^“^-iL^ < i”» appCa, L ,ng *° r 1)16 '^ e5t ® cn g a ^ t ovemment, contends that the 
m r m A , glvcn 2 restricted meaning He d-duces this {a) on a 
5?.fc fArt, ?-S 2 35«udfand (b) on a comparison of the provisions©! 
th ° 5C f p art XIV of the Constitution We shall examine these 
tenting ft, ?‘‘ Cparate i ^ aS thcy adm,t of separate treatment The first con 
“? a Ltf° n , T am ,° nly control of the day to-day working of the 
?, n l hc vrord * of Article 235 “ District Courts” and 
TuSe^ lh T° 11 “ P° imcd out ^at the expressions “District 
if fife inifni £ g " subordma i e to him ” are not used It is submitted that 
■but not when ih,- ^ Cr j jpenboned control might have meant disciplinary control 
of service are ^ u U5cd ^‘ly, it ,, contended that conditions 

„ ™ ‘ , conml I «nvua s rf by Art.cle 235 because the conditions 

SldTlhe £' determined by the Governor in the cute of the District Judje 
the IO lh ' D“>nct Judge by the Rules nude by 

, n the Const! n't aCCC ^t 'u s < ? n3 ‘ ruc t‘°ti The svord “ control " is not defined 
Union , a u‘ In , P U , XI V wh,ch d " l! with Services under the 

diction ” have ^5 , words disciplinary control or disciplinary juris- 

lunsdiction nf vemeei 2 *^ en mcd II ,s not to tliought that disciplinary 
W m ou n °, “""“Parted In the context the word * control ’ 

be said to be useH^T t. ,nC “r C d ‘* cl P I,nar y jurisdiction Indeed, the word may 
and Anneal) Rules „^j n ,? Part be ?‘, usc the C*vil Services (Classification Control 
KJtSdv™ « ** ' vord ‘ control ”and the only rules wind, can 
we SSTe ahead vsho^i t^iT^ c ? nt , r ” 1 ’ arc ,hc Disciplinary Rules Further, as 
indicates that ^eontml » 'history whidi lies behind lhc enactment of these arudes 
indicates that control was vested in the High Court to effectuate a purpose, 
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namely, the securing of the independence of the Subordinate Judiciary and unless 
it included disciplinary control as well the very object would be frustrated. This 
aid to construction is admissible because to find out the meaning of a law, recourse 
may legitimately be had to the prior state of the law, the evil sought to be removed 
and the process by which the law was evolved. The word “control,” as we 
have seen, was used for the first time in the Constitution and it is accompanied by 
the word “ vest ” which is a strong word. It shows that the High Court is made 
the sole custodian of the control over the judiciary. Control, therefore, is not 
merely the power to arrange the day-to-day working of the Court but contemplates 
disciplinary jurisdiction over the presiding Judge. Article 227 gives to the High 
Court superintendence over these Courts and enables the High Court to call for 
returns etc. The word “ control ” in Article 235 must have a different content. 
It includes something in addition to mere superintendence. It is control over 
the conduct and discipline of the Judges. This conclusion is further strengthened 
by two other indications pointing clearly in the same direction. The first is that 
the order of the High Court is made subject to an appeal if so provided in the 
law regulating the conditions of service and this necessarily indicates an order 
passed in disciplinary jurisdiction. Secondly, the words are that the High Court 
shall “ deal” with the Judge in accordance with his rules of service and the word 
“ deal ” also points to disciplinary and not mere administrative jurisdiction. 

Articles 233 and 235 make a mention of distinct powers. The first is 
power of appointments of persons, their postings and promotion and the other 
is power of control. In the case of the District Judges, appointments of 
persons to be and posting and promotion are to be made by the Governor but 
the control over the District Judge is of the High Court. We are not impressed 
by the argument that the word used is “ District Court ” because the rest of the 
article clearly indicates that the word “ Court ” is used compendiously to denote 
not only the Court proper but also the presiding Judge. The latter part of Article 
235 talks of the man who holds the office. In the case of the Judicial Service 
Subordinate to the District Judge the appointment has to be made by the Governor 
in accordance with the Rules to be framed after consultation with the State Public 
Service Commission and the High Court but the power of posting, promotion and 
grant of leave and the Control of the Courts are vested in the High Court. What, 
is vested includes disciplinary jurisdiction. Control is useless if it is not 
accompanied by disciplinary powers. It is not to be expected that, the lg l 
Court would run to the Government or the Governor in every case of indiscipline 
however small and which may not even require the punishment of dismissal or 
removal. These articles go to show that by vesting “ control in the High Court 
the independence of the Subordinate Judiciary was in view. This was part y 
achieved in the Government of India Act, 1935 but it was given^ e ec ^ j 

by the drafters of the present Constitution. This construction is a so in 
with the Directive Principles in Article 50 of the Constitution W s j p u y; c 

“50. The State shall take steps to separate the Judiciary from the Executive m the Fubhc 
Sendees of the State. ” 

IV 

a clue _ 

regarding services of the State falls within the jurisdiction of the btate^e^st^^ 
and Article 309 gives the power to the State Legislature o gu , i n con- 

and conditions of service of persons appointed to public service and 
section with the affairs of the State. This is perhaps '"Side 

make no distinction between legislative and execu _ P , f t ] ie Legis- 

62 the power of the Executive of the State is co-extensive with that 

Mature of the State but all that is subject to the ot ter P™ ^ Services does not 
That the Legislature has the power to make laws re ® jf t j ie Constitution 
show that the Executive enjoys corresponding «ecutivepow ^ ^ office 

indicates otherwise. Article 310 does no more n0 bearing upon the 

°f the persons serving the Union or the Sta e. • , w hich has relevance. 

Present dispute. Article 311 is, therefore, the only article whicn n 

^■hat article reads as follows : — 
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StaU 3 1 1 Damtuat * Tmnal e ' "<& lion tn rani of prrsont mployi in cod capacities wiitr she Unto* r t 
service of the Statenr “ a m f mb<:r of > *«™c of ihe Union or an all India service or a evil 

been g mi«eaMn55?^^f 0r ^* r *. haI1 U dl,rn,5Sed or removed or reduced m rank until he hi 
tohJm. bI °PP°rtunity of showing came against the action proposed Co be taken in repd 

Provided that this clause shall not apply - — 

.tamtioflfcTali'ii’if ^ 1 ”™?°'?'”” m the care may be .1 ratuSrf that .» the »<U of |f< 
ecunty 01 tne State it is not expedient to g.vc to that person inch an oportumty 

mty whe ;ir * 15 reasonably pract.cable to give to any person an oppon. 

" remove .oeh pemm « I^Che 

Arti^L “ r ° l,ows Uader clause (1) of tie 
bv on nithori n . V ervICC °ri| lc Union or the State can be dismissed or removed 
no •■> "hat by whtch he „ appointed Under clause (2) 

BratSesh?. ™ f™ 1 ':" 1 or removed or reduced in rank until he has ben! 
233 and 234 he eo pp ? rtund J' of showing cause Reading the above with Articlei 
totheD.stimSr,’ “W''- "■« * D.str.ct Judge or a Judge subordinate 
the Governor bc dl , smis5rd or removed by any authority other than 

iheeS l n™ m„„ hlm-'?. a t, rp, “ 't 15 j>°' ver of ,he Governor determines that 
ment ^ To lend under d,c directions of the Governor or the Govern 

pemtto, (i andS P , "la'; ,h rov C ° n u nll0n ¥ r Scn draw! P°'nted '» 

does not aDtilv r the ? C »h UJC ^ Unsays that by reason of proviso (b), clause (2> 
reduce him m rank w s“ r n 7 f mpou '" td *» dismiss or remove a per on or to 
perm" M o£o«™. i 11 ™' reasonably practicable to gtve to that 

authority u m^de final s ^ ow,n S apd under clause (3) the decision of that 
dispeme^uh” C %n™,tv aE.h y 'Y f™” ,“>* h '’ *' Governor ma) 

secunt> of the State ?t F lF bc IS satisficd that J n the interest of the 

showing cause \f r Sen r JL,f Xp j d ‘7 lt to & 1 . vc to an y person an opportunity of 
dismus’or nnnovc Disfnct Tud^ anK ? th f Gov * n “ r *\° nc “i appoint or 
the two reasons meni.nneH d ° C * and as ,Jl c aIone “n decide whether, for any of 
Judge of showine came ,n P{° v,s ° s W and (c) an opportunity to a .District 
the Governor alone can initiate In 7 I!cd against him ‘hall be denied 

High Court cannot rl^m ,“*££ *" ( I u,n « and cause them to be held and the 
control exercisable by the Hi^h * n tl i ,s Y • hc contends, the extent of 

to keep disciplinary jurudicUon St $ UndCr 235 mUSt bC ! ° CUt d °™ “ 

ingenuity of^Mr' "s erTb i !t°! t n' m ^° urt ap d does credit to the 

Judges and the Governor alone « ^ a ^ ,0MS the Governor appoints District 

Hint docs not impinge unon f”! m V ? r removc them goes without saying 

the High Court SSt Swmt “T‘ ° f thc H,gh Cmut U on! > mcam 'Y 

same way the Hi»h rv>t,ii^ °. r d,sm,ss or remove Distnct Judges In the 
twopro\Lsos The Hicdi p„,, rt nn0t usc the special jurisdiction conferred by the 
to give a District Tudce an nn cannot that n is not reasonably practicable 

the security of the State if p P 0 ^ tun,t > of showing cause or that m the interest of 
the Governor alone can decide° TT^? d ‘ C " t to glvc such an opportunttv Tim 
Governor and not bv the Ht-rh n ccrta,n powers are to be exercised by the 
from the I|,gh Cburu K?' nccc ” arjI y ^ke away other powers 

me to other implications 02 n . ,c P*'” 1 their full efTcct without giving 

special powers under the two Tvn,if , ° lU i ^ a arose for the exercise of the 
Governor I„ toiSjS H f h l^ve themrtter to.** 

conneetron vve nury nterdenttrUj add that we have no doabt 
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that in exercising these, special powers in relation to inquiries against Distrct 
Judges, the Governor will always have regard to the opinion of the High Coiurt 
in the matter. This will be so whoever be the inquiring authority in the State. 
Tut this does not lead' to the further conclusion that the High Court must not hold 
the enquiry any more than that the Governor should personally hold the enquiry. 

There is, therefore, nothing in Article 31 1 which compels the conclusion that 
die High Court is ousted of the jurisdiction to hold the enquiry if Article 235 vested 
such a power in it. In our judgment, the control which is vested in the High Court 
is a complete control subject only to the power of the Governor in the matter of 
.appointment (including dismissal and removal) and posting and promotion of 
District Judges. Within the exercise of the control vested in the High Court, 
the High Court can hold enquiries, impose punishments other than dismissal or 
removal, subject however to the conditions of service, and a right of appeal if granted 
by the conditions of service, and to the giving of an opportunity of showing cause 
.as required by' clause (2) of Article 311 unless such opportunity is dispensed with 
by the Governor acting under the provisos ( b ) and (c) to that clause. The High 
Gourt alone could have held the enquiry in this case. To hold otherwise will be 
to reverse the policy which has moved determinedly in this direction. 

The High Court was thus right in its conclusions. The appeal fails and is 
•dismissed. It is clear that the conduct of Bagchi may not now be inquired into 
but that is a result which we can only regret. In the circumstances we make no 
order about costs. 


K.S. 


Appeal dismissed. 


THE SUPREME COURT OP INDIA. 


Raghubar Dayal, 

. . Appellant* 
Respondents. 


(Civil Appellate Jurisdiction.) 

Present :• — K. Subba Rao, Acting Chief Justice, 

R. S. Bachawat and V. Ramaswami, JJ. 

. 5 

South Asia Industries (P.),'Ltd. 

v. 

S. B. Sarup Singh and others 

Letters Patent ( Lahore ) (as amended in 1928), clauses 10 and 11 —Delhi Rent Control Act {LIX of 1958), 
sections 39 and A3— Decision of single Judge of Punjab High Court in Second Appeal under section 39 of Delhi Rent 
. Control Act— Appeal from to Diiisian Bench of same High Court under clause 10 of Letters Patent-Competency— 
Section 43 of the Rent Control Act — Effect. 

Underthe first part of clause 10 ofthe Letters Patent, Lahore, (as amended in 1928) an appeal 
lies from thejudgment of a single Judge ofthe High Court of Punjab passed by Iiim in exerase of fos 
•original jurisdiction or in exercise of first appellate jurisdiction, whether the appeal is against the 
order of Court or not ; and in the case of second appellate jurisdiction, if the appeal is against he 
•order of a Tribunal, which is not a Court. But in the case of a judgment of a single Judge of he 
High Court made in a Second Appeal against the decree or order of a Court subordinate the High 
•Court, no further appeal lies unless the said Judge declares that the case is a fit one for appeal. 

Hence from the decision of a single Judge ofthe Punjab High Court passed m Second .Appeal 
under section 39 of the Delhi Rent Control Act (LIX ofl 958) front the order ofthe R n n - 

hunal, an appeal would lie to the Division Bench ofthe HigI i Court o Punjab under claus i lOofthe 
Letters Patent, Lahore. But the right of appeal thus conferred under clause 10 
Las been taken away bysection 43 ofthe Delhi Rent Control Act. (Itwas conceded that 
Legislature can take away that right : Sec clause 37 of the Letters Patent 
" final ” in section 43 pL facie connotes that an order passed on appeal under 
trol Act is conclusive and no further appeal lies against it The 

further bar. Thus the expression “final” in the first part ofsection 43 puts an end to a furtherappeal 


♦G.A. No. 726 of 1964. 


18th January, 1965. 



70 


THE SUPREME COURT JOURNAL. 


(1966 


and the words "jhall not be called m question m any original suit, application or execution pro- 
ceeding” bar collateral proceedings The section imposes a total bar. 

An appeal disposed of by a single Judge of the High Court and the appeal from the judging 
of the single Judge to a Division Bench thereof are different appeals There is no justification therefore 
to hold that an appeal under section 39 of the Delhi Rent Control Act and an appeal under clause fo 
of the Letters Patent form part of a single appeal They are in law and in fact different appealj- 
one given by the statute and the other by the Letters Patent It cannot therefore be contended that the 
expression " appeal ” in section 39 takes m also a Letters Patent Appeal under clause 10 of the Letien 
Patent, Lahore 


No appeal would therefore he under clause 10 of the Letters Patent, Lahore, to a Division Be nd 

of the Punjab High Court against a judgment passed by a single Judge of the said High Court n » 
Second Appeal under section 39 of the Delhi Rent Control Act, 1958. 

Appeal from the Judgment and Order, dated the uth December, 1963 of 
the Punjab High Court (Circuit Bench at Delhi) in L P.A. No. 85-D of 1963. 

A V. Viswanatha Sastri and Veda Vyasa, Senior Advocates (P. JV. Chaddha, 
S K. Mehia and A. L Mehta, Advocates, with them), for Appellant. 

Copal Singh, Advocate, for Respondents Nos. t and 2. 


Gureharan Singh Bakshi and Copal Singh, Advocates, for Respondents 
Nos. 3 to 5 

The Judgment of the Court was delivered by 

Subba Ran A. C J —This appeal by certificate raises the question whether an 
appeal lies under clause 10 of the Letters Patent for the High Court of Lahore, to a 
Division Bench of the Punjab High Court against a judgment passed by a single 
Judge of the said High Court in a Second Appeal under section qo of the Delhi 
Rent Control Act (LIX of 1958), hereinafter called the Act. 


The facts relevant to the question raised may be briefly stated. The respon- 
dents are the owners or plot No. 5, Connaught Circus, Nest Delhi. Messrs Allen 
Berry & Co Private, Ltd. tool : a lease or the same under a lease deed dated Id 
March. 1056. Meats. Allen Berry 4 Co. assigned their interest under the said 
lease deed to South Asia Industries (Pnvate), Ltd., the appellant herein. Thereafter 
the respondents filed an application before the Controller, Delhi, under section 14 
or the Act for the eviction of the appellant firon the said premises on the ground that 
Mean. Allen Berry 4 Co. unauthor. redly assigned the said premises in favour or 
the appellant. The Controller, by his order dated 10th October, 1061, allowed, 
the petition On s 3 rd Januaty, 1963, the appeal fded by the appellant against 
the said order was dismissed by the Rent Control Tribunal. Delhi. Against thi raid 
order of the Tribunal the appellant filed an appeal in the High Coin of Punjab 
rafo’'h' < Ss n t, 39 l ?' "' d Appeal was dismissed on loth May. 

t9fi3, by Harbans Singh, J. The appellant filed an appeal against the judgment 
yt 1 T ea ™ J ■“8 l ' J“dge to Division Bench of the raid high Court under clause 10 
of ih. J? 2 '?. ra, , cn, 'v T h i- apP S' ?' ™ “P for disposal before a D, vision Bench 

or the High Court, wheh dismissed the same on the ground that it was not main- 

tamable. Hence the present appeal. 

Mf- A. V. Viswanatha Ssslri, learned Counsel for the appellant raised before us 
the following points : (t) suction 39 of the Act confers a right of appeal from an 
^"' ro .L Tnb “. n ^ to the High Court and thfrefore, K once that 
thcHigh Court, it hy to exercise the jurisdiction in the same manner 
as .t euerose. other appellate jurisdiction, tlurt is to say the judgment or a single 

m^f the hf'era sSl^° m" “"“PPeal ■» the High COurt under claure 

IO ofthe Letters Patent , (.) section 43 of the Act is only a bar to initiate collateral 

Se'the^tWiS.t SSS? questioning the order of the Tribunal and it does not 
bu, is only. In elfeer, die coupon 
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The arguments of Messers Gopal Singh and Gurcharan Singh Bakshi, learned 
Cotmsel for the respondents may be summarized thus : The Act confers a special 
jurisdiction on the High Court to entertain an appeal ; and the judgment in such 
an appeal does not attract clause io of die Letters Patent. That apart, the first 
part of clause io of the Letters Patent on which the appellant relies only provides for 
an appeal against die judgment of a single Judge made in the exercise of the High 
Court’s Original Jurisdiction ; and even if it is wide enough to comprehend a judg- 
ment made in Appellate Jurisdiction, it should be an appeal against the order of a 
Court. In die instant case the-Tribunal functioning under the Act is not a Court 
and, therefore, the judgment passed by a single Judge of the High Court against the 
judgment of such a Tribunal is not subject to Letters Patent appeal under the 
said clause. In any view, section 43 of die Act makes the judgment of a single 
Judge made in an appeal final and, therefore, to that extent, clause 10 of the 
Letters Patent has been modified by the appropriate Legislature. 

Let us at the outset consider die relevant provisions uninfluenced by judicial 
decisions. As diis stage it will be convenient to read the material provisions of 
the Letters Patent governing the Punjab High Court. 

“ Clause 11. — And wc do further ordain that the High Court of Judicature at Lahore shall be a 
Comrt of Appeal from the Civil Courts of the Provinces of the Punjab and Delhi and from all other Courts 
subject to its superintendence and shall exercise appellate jurisdiction in such cases as were, immediately 
before the date of the publication of these presents subject to appeal to the Chief Court of the Punjab 
by virtue of any law then in force, or as may after that date be declared subject to appeal to the 
High Court of Judicature at Lahore by any law made by competent legislative authority for India." 

Clause 10, before its amendment by Letters Patent of 1928, read as follows : 

“And wc do further ordain that an appeal shall lie to the said High Court of Judicatm eat Lahore, 
from the judgment (not being an order made in the exercise of revisiona] jurisdiction and not being a 
sentence or order passed or made in the exercise of the power of superintendence under the provisions 
of section 107 of the Government of India Act, 1915, orin the exercise of Criminal jurisdiction) of one 
Judge of the said High Court or one Judge of any Division Court, pursuant to section 13 of the said recit- 
ed Act, and that an appeal shall also lie to the said High Court from the judgment (not being a sentence 
or order as aforesaid) of two or more Judges of the said High Court, or of such Division Court, whenever 
such Judges arc equally divide in opinion, and do not amount in number to a majority of the whole of 
, the Judges of the said High Court, at the time being, but that the right of appeal from other judg- 
ments of the Judges of the said High Court, or of such Division Court, shall be to Us, Our heirs or 
successors in Our or Their Privy Council, as hereinafter provided.” 


After the amendment in 1928, clause 10 reads : 

“ And wc do further ordain that an appeal shall lie to the said High Court of Judicature at Lahore 
from the judgment (not being a judgment passed in the exercise of appellate jurisdiction in respect of 
a decree or order made in the exercise of appellate jurisdiction by a Court subject to the superintendence 
of the said High Court, and not being an order made in the exercise of revisional jurisdiction and not 
being a sentence or order passed or made in the exercise of the power of superintendence, under the 
provisions of section 107 of the Government of India Act, or in the exercise of criminal jurisdiction) 
of one Judge of the said High Court or one Judge of any Division Court, pursuant to section 108 of the 
Government of India Act, and that notwithstanding anything hereinbefore provided an appeal shall 
lie to the said High Court from a judgment of one Judge of tne said High Court or one Judge of any 
Division Court, pursuant to section 108 of the Government of India Act, made on or after the firs 
day of February, 1929, in the exercise of appellate jurisdiction in respect of a decree or order made 
in the exercise of appellate jurisdiction by a Court subject to the supenntendence of the said High 
Court, where the Judge who passed the judgment declares that the case is a fit one for appeal , but 
that the right of appeal from other judgments of Judges of the said High Court or of such Diwsion 
Court shall be to Us, Our heirs or successors in Our or Tlieir Privy Council, as hereinafter provided. 

, The first part of clause 1 1 of the Letters Patent says that the High Court shall 
be a Court of Appeal from civil Courts of the Provinces of Punjab and Delhi and 
from all other Courts subject to the supenntendence of the High Court, the secon 
part thereof empowers the High Court to exercise appellate | u ^ d i CU ^ 
cases as were immediately before the date of die publication of l ™ 

subject to appeal to the Chief Court of Punjab by virtue of any law dien m force 
or as may after that date be declared subject to appeal to the H gh -Court of Judi 

cature a,' Lahore by any law CjSSi’SS 

The second part does not make a distinction iDetw een _appm a j comoe _ 

Courts and that over Tribunals which are not Courts If a>w made Igaconj?^ 
tent legislative authority declares a case to be subject to appeal to the HigU Court 
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of Judicature, the said Htgh Court acquires jurtsdtctlon to entertain the same turf 
dispose of it in accordance with law If the High Court entertains an appeal „ 
terms of clause ,, or the Letter t Tatent, clause to thereof ts attracted to mch aa 
appeal Under section 108 of thc Government of India Act, 1915 theHirhCoan 

may by .O own Rules prottde, a, „ , hints fit for the eseretse bj one or more JudS 
or by a Division Court constituted by two or more Judges of the High Coin el 

or ihe Ch" r ? PI ; dla, r J “1 re Ct i°?, S '" ,td ■» U>= Court and under elame (2) dim. 
of the Chief Justice of each High Court shall determine what Judge m each cieulo 
* ^ " l S t Judzcs , “ f "" Court whether with or , lout die ClnefjS i 
are to constitute the several Division Courts If m exercise of the jurisdiction undS 

n«Sberor 0 e f f’iin G l > 'i r T Cn ? 0 i ri "^ la ACI> ’ 9 ’ 5 an a PP' al ■» a High Coumt 
one hM Info ■ff gt i° flhat Co ? r ; a " d a Judgment is delivered therein by that 
innS her to the K, C ““ '° ° f Le,reri Pat "-‘ >° s " »k«lt«- a tahe, 
Stav m nrVt.W, & n “ Sa '" St the ,a,d Judgment Before the amendment 
Iriwtte “V 1928 from dtt judgment of a tingle Judge of 

Hteh QiS? h h?t the °ne Judge of any Division Court an appeal lay to the said 
rSde S^mtrle " cre certain eaeept.ons ,0 that rule If the judgment was 
of the Govelmem of IndTS ’° 7 

A Sreaini of ,h^ d 'f d hav ' b ' m *” a n appeal against an ordeTofaCourt 
ap 5 Sd lITaSfmt !he mil “T ?’ <i,ca1 '? '•“! eatcept in the 3 cases excluded an 
Cm 0 S .Mr n a , smgl ' Jud S' of ' he High Court to the High 
aS 2 r*S™anSeanL >^r J , u " ,d, ““ As the clause then stood ,t would 
n££ .mglo Judge of the High Cut. 

The effect of the amcnHmAr,» llate jurisdiction without any limitation thereon. 
ZZ Tu» SSS Zt '"r ‘ 928 -, ! ° fai at u relevant to the present en 
Judge sitting in Second A^eal wh J u dp»MH passed by a tingle 

a certificate that the cii is a fit “111 h P“»«d "he Judgment mttti 
presumably for the ttnreS ofartfst.c L°, . /" JWfl. ,. Tha ZZ.! 




! 

rule Apart from the three cxceDtion* cc P t,omar< : carved out from the general 
text of the unamended dause^the ameiScri' “f” ru c al 7 ad y noticed in the con 
noticed supra The result is that ^ aU5C ,ntr °duces another exception 

Patent an appeal h« { ““ Z ? *"* part of cIau == «° of the Utters 

by him in exercise of his original iSdlcUMn 1 " 8 ' of / bc H, S*» Court passed 

tion, whether the appeal uaraimf itw C |i? n °V n ? wrcise of first appellatejurisdic 
second appellate jumdiction S ffdm anneal ° r , not ’ and m thc “f 

is not a Court But in the case of F agajiut , tfic ordc r of a Tribunal which 

the decree or order of a Court- n-.Kw„J Ud ° mcnt m a Second Appeal against 

lies unless thc said Judge declares that 5 ^° *° thc H r ' sh Cour ‘ no furthcr a PP caI 
permissible, b> construction Casc “ a , fu on « for appeal It is not 

of clause 10 or the Letters Patent ^rh^ UhC ^P 61 °S U,c generality of the provisions 
to and 1 1 of the Letters Patent leads ‘^ al 3 COI 7 lb!ncd reading of clauses 

clause to deals only wnh appeals from r^ C conidlJSIOn tba t «tn the first part of 
no force As we h*e pS C u 7 “ G ? Jrl * « jbordina,c to Ui* H, a h Coirt has 
of appellate jurisdiction on the Hu»h /wifi clauJe 1 1 conteanlafs conferment 
ordcis ora Tribunal Far Dornd-SrSlir by *PP n **“«- Legislature against 
ment b> one Judge of the said H»h nKSt , the generality of the words judg 
ment takes in one pawed bv a *TtvtU f r !i ’ cIause * » indicates tliat the saidjudg- 
Tribunal It is said, with some force. 3n a P Dcal gainst the order of a 

^ taat * “« comtru'-tion be accepted, there 
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will be an anomaly, namely, that in a ease where a single Judge of the High Court 
passed a judgment in exercise of his appellate jurisdiction in respect of a decree 
made by a Court subordinate to the High Court, a further appeal to that Court 
will not he unless the said Judge declares that the case is a fit one for appeal, where- 
as, if in exeicise of his second appellate jurisdiction, he passed a judgment in an 
appeal against the order of a diibunal, no such declaration is necessary for taking 
the matter on further appeal to the said High Court. If the express intention of 
the Legislature is clear, it is not permissible to speculate on the possible reasons 
that actuated the Legislature to make a distinction between the two classes of cases. 
It may be, for ought we know, the Legislature thought fit to impose a limitation 
in a case where 3 Courts gave a decision, whereas it did not think fit to impose 
a limitation in a case where only one Court gave a decision. 

This Court in National Sewing Thread Co ., Ltd v. James Chadwick & Bros. Ltd 1 ., 
construed clau sc 1 5 of the Letters Patent for the Bombay High Court, corres- 
ponding to clause 10 of the Letters Patent for the Lahore High Court. There the 
question was whether a Letters Patent Appeal lay from a judgment of a single Judge 
of the Bombay High Court to a Division Bench of that High Court against the 
decision of the Registrar of Trade Marks under the Trade Marks Act, 1940. Section 
76 (1) of the said Act provided that “ an appeal shall lie from any decision of the 
; Registrar under this Act or the Rules made thereunder to the High Court having 
jurisdiction”; and the Act did not make any provision in regard to the procedure 
to be followed by the High Court in the appeal, or as to whether the order passed 
in the appeal was appealable. Two points were raised before this Court, namely, 
(1) the provisions of the first part of clause 15 of the Letters Patent for the Bombay 
High Court could not be attracted to an appeal preferred to the High Court under 
section -76 of the Trade Marks Act, 1940 ; and (2) the said clause would have no 
application in a case where the judgment could not be said to have been delivered 
pursuant to section 108 of the Government of India Act, 1915. On the first ques- 
t tion, this Court held that the High Court being seized as such of the appellate juris- 
’■ diction conferred by section 76 of the Trade Marks Act, 1940, it had to exercise that 
jurisdiction in the same manner as it exercised its other appellate jurisdiction and 
when such jurisdiction was exercised by a single Judge, his judgment became sub- 
ject to appeal under clause 15 of the Letters Patent of the Bombay High Court 
there being nothing to the contrary in the Trade Marks Act. On the second ques- 
tion, this Court held thus : 


“ We are therefore of the opinion that section 108 of the Government of India Act, 1915, con- 
ferred power on the High Court which the Court could exercise from time to time with reference to 
its jurisdiction whether existing at the coming into force of the Government of India Act, 1910, or 
whether conferred on it by any subsequent legislation.” 

The difference between that case and the present one is that the single Judge 
in that case passed a judgment in a first appeal against the order of the Registrar, 
while in the present case the single Judge passed an order in a Second Appea . u 
that will not make any difference in the construction of the first part of clause 1U 
°f the Letters Patent for the High Court of Lahore, corresponding to c ause o 
the Letters Patent for the High Court of Bombay. Another difference is that while 
under the last part of clause 11 of the Letters Patent for the Lahore High Cou 
there are the words “ or as may after that date be declared subject to a PPf* 

High Court of Judicature at Lahore by any law made by competent legisl 
authority for India ”, the said words are absent in the correspondmg clause 
the Letters Patent for the Bombay High Court. Notwithstanding the sad^ ^ 

this Court in the said case held that the appeal under the . ra , t r _ 

addition of a new subject-matter of appeal to the appellate j^sdictionafieady^ 
eised by the High Court and that the Rules made under section 108 o 
« of India Act, 1915, applied to the same. It is contended ^V^reme St 
was not argued that the Registrar was not a Court, and thero_^ that the fj rst 
assumed that the Registrar was a Court and on that asm p attracted 

Part of clause 15 of the Letters Patent of the Bombay High Court was_attrac_ea. 


1. (1953) S.G.J. 509 

S C J— 10 


(1953) 2 M.L.J. 215 : (1953) S.G.R. 1028, 1044. 
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We do not see an> justification for this argument One of the contentions raised 
before the Court was that the Trade Marks Act created a new Tribunal and cen 
ferred a new appellate jurisdiction on the High Court This Court rejected tha* 
contention with the following words 

‘ The statute creates the Registrar a tribunal for safeguarding i! nc rig! It ard for g \ ig effect 
to the ng iU creaietl by the Act and the H gh Court as such uni out r"ore 1 as been g 'en apptla^ 
jurisdiction oser me decisions of tl is tnbur.at 

The entire judgment proceeded on the basis that the Registrar was only a 
tribunal It is not possible to visualize that both the Advocates as well as the judges 
of this Court missed the point that the Tribunal was not a Court and therefore 
applied the first part of clause 15 of the Letters Patent of the Bombay High Court 
Indeed, the question of applicability of section 108 of the Gov eminent of India Act, 
1915, to the appeal m that case would not have arisen if it was an appeal agaimt 
the order of a civil Court We, therefore, carnot countenance the argument that 
the Court assumed that the Registrar was a Court in applying clause 15 of the 
Letters Patent of the Bombay High Court m the appeal m question in that clause 
This decision therefore covers the question now raised before us 

The relevant rule applicable to the present case has been stated by this Court in 
the aforesaid decision thus 


Obviously after the appeal had reached il e Higl Court it lias to be deteimired afford rg to 
the rules of practice and procedure of that Court and in accordance with the provisions of the tlMKJ 
under which that Court u con tituted and wl ich confers on it power in respect to the mcll od ard 
manner of exercising that jurisdiction The rule u well settled that wl cn a statute directs that an 
appeal shall he to a Court already established then the appeal must be regulated by lie practice ard 
procedure of that Court 

This principle was laid down by the Judicial Committee in a number ofdeci 
sums see National Telephone Co , Ltd v Postmaster General* , R M A R A AtforixPP* 
Chettutr v Ra Chandrasekhara Thevat *, Secretary of State for Ini a v Chelhkam Beans 
Rao *, Maung Da Thaw \ Ma Pm* , and Hem Stngh v Dasant Das 4 

The following legal position emerges from the said discussion A statute tnav 
give a right of appeal from an order of a tribunal or a Court to the High Court 
without any limitation thereon The appeal to the High Court will be regulated 
by the practice and procedure obtaining in the High Court Under the rule* 
made by the High Court in exercise of the pots ers conferred on it under section 108 
of the Government of India Act, 1915, an appeal under section 39 of the Act will be 
heard by a single Judge Any judgment made by the single Judge in the said appeal 
will, under clause 10 of the Letters Patent, be subject to an appeal to that Court 
If the order made by a single Judge is a judgment and if the appropriate Legislature 
has, expressly or by necessary implication, not taken away the right of appeal, the 
conclusion is inevitable that an appeal shall he from the judgment of a single Judge 
under clause 10 of the Letters Patent to the High Court It follows that if the Act 
had not taken away the Letters Patent Appeal an Appeal shall certainly he from the 
judgment of the single Judge to the High Court 

In the view we have expressed it is not necessary to consider the question vhe 
ther the tribunal is a Court or not, for as we hav e pointed out earlier, it u not germane 
to the quesuon of maintamabiljty of the Letters Patent Appeal 

The next question is whether the right of appeal conferred by clause 10 of the 
Letters Patent, Lahore, has been taken away by a law made by the appropriate Leg 1 * 
lature It is conceded tliat the appropriate Legislature can take away that right 
sec clause 37 of the Letters Patent, Lahore It is argued by the learned Counsel 
for the respondents that section 43 of the Act has that effect The relevant pro- 
visions of the Act may now be noticed 


Sect*}* 39 — <!) Subject lo the provii Cm of subjection (2) 
Court from an oricr made by ilie Tribunal wihn tixly day* fro 


in appeal shall he to tie Ih**» 
(be due of tucb order ___ 


LR (1913) A.C. 546 

(l9t7)I_R 74 IA 264 <|M8)1MLJ 41 
(1916)31 M-L-J 324 I LF- 39 Mad 617 


AIR. 1916 PC. 21 

4 <J93t) LR.61 IJ\-I58 «MLJ 4M 

5 L.R. 63 l-A. i&O A.LK 133$ P C 93 


n] soura ASIA INDUSTRIES (p.), ltd. v. sarup singh (Subba Rao, A.C.J.). 75 


(2) No appeal shall lie under sub-section (1), unless the appeal involves som: sub;tantial 
question of law. 1 

Section 43.— Save as otherwise expressly provided in this Act, every order m ide by the Controller 
or an order passed on appeal under this Act shall be final and shall not be called in question in any 
original suit, application or execution proceeding.” 

A combined reading of the said two sections may be stated thus : Subject to 
the rWit of appeal to the High Court on a substantial question of law, the order 
passed by the High Court on appeal is final and it shall not be called in question 
in any original suit, application or execution proceeding. Mr. Viswanatha Sastri 
contends that the last sentence in section 43 of the Act gives colour to the expression 
“ final ”. According to him, finality is only with reference to collateral proceedings 
S uch as, suits, applications and execution proceedings. 

The expression “ final ” prima facie connotes that an order passed on appeal 
under the Act is conclusive and no further appeal lies against it. The last sentenc 
in section 43 of the Act, in our view, docs not restrict the scope of the said expression 
indeed, the said sentence imposes a further bar. The expression fi 
first part of section 43 of the Act puts an end to a further appeal and the words 

“ shall not be called in question in any original suit, application > or exei V worrect- 
ing” b ? r collateral proceedings. The section imposes a total bar. The correct^ 

ness of the judgment in appeal cannot be questioned 7 , J^ ave a restrictive 

collateral proceedings. It is true that the expression final may 
meaning in other contexts, but in section 43 of t e c su ^ p tribunals 

cannot L given, foe Chapter VI of the Act provider lb 

for deciding disputes arising thereunder. The Act lsaseiicon di ; of 

intention of the Legislature was to provide an ex of section 43 of the Act 

the appeals arising under the Act. The °P enl ^S j( has ; ze t }ie f ac t that the 
“ save as otherwise expressly provided m this Jomethine outside the Act. 

finality of the order cannot be questioned by rc s° r 1 § . <■ ^ j „ ma y US efulIy 

Some of the decisions cited at the Bar defining ' the 

be referred to. In MaungBa Thaw v. MaPtn , e J , order of the High Court 
whether an appeal lay to the Privy- Council against the order rtt g^.^ 

under section 75 (2) of the Provincial Insolvency >, . and notwithstanding 

by section 4 (2) that subject to the “Jg ;f force , the decision of the 

anything contained in any other law for the 75 (2 ), however there was 

District Court under the Act was final ; but under sect, on^ ^ Court . ^ 
a right of appeal to the High Court from Act „ a ve a right to appeal to the 

Judicial Committee held that in a case wh Court lay to the Privy Council 

High Court, an appeal from the decision of i g derated the principle that 
under, and subject to, the Code of C»1 J. rater. ^ P , h rf, 

where a Court is appealed to as one of t , Tt will be noticed at once 

nary rules of the Code of Civil Procedure app • provisions of the said c 
the order of the District Court was final subject th P h Court The order 
and under the said Act a right of appeal "'as given t ™ f 8 the judicial Com- 
Of the High Court in the appeal against thi order 


ui me nign uourr in me --- . rv,, 1T w41 against tne uiuu — - - 

mittee held that an appeal lay to the Bnyy die appellant. In by • 

Court. The decision, therefore, does not ^ section 1 1, of the Police 

pool Watch Committee the facts were as ^ t0 Quarter Sessions as _ 

1890, (53 & 54 Viet c. 45). ^ere was an Session was stated thus . 


Liverpool Watch Committee ' 

Act, 1890, (53 & 54 Viet c. 45) , there was au Session ws 

amount of a Constable s pension. The duty matter as appears 

" that Curt, after in„ui„ i.» .to »*V ”*> ° r<1 " 

the Court just, which order shall be final. ^ . 

Lord Loreburn, L.C., construed the said section t U ' it mcans there is to be an 

“Where it says, speaking of such an order, that it is to e na , 

end of the business at Quarter Sessions 


1. (1934) L.R. 61 I.A. 158: 66 M-L.J. 404. 


2. L:R- (W8) A.C. 327, 331-332. 
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The Judicial Committee again in Secretary of Stale v Hindustan Lo operatise Imiract 
bocutyLld , construed the expression “ final ” and held that the expression sunn 
tended to exclude any further appeal There, under section 71 of the Calcutta 
J 2 . U * , a hr ? llted n 2 ht of a PPcal ‘0 the High Court was given from 
u 1 a , T J?, bunal and 11 provided that subject to that right only, the award 
, be fina ' Their Lordships held that the provision for finality was intended 
to exclude any further appeal No further citation is called for As we have stated 
fina L m sc ? tlon 43 of the Act indicates that no further appeal is 
contemplated against the order passed on apneal against the order of the Tribunal 
0 e frT e fr ? m tb ,“ c °ustruetion a larger scope is sought to be given to the ex 
J n “ , n a P peal die High Court” It is said that the expression “appeal’ 
“„!£? 43 a ? d , 39 °. f thc Act mcans a " appeal to the High Court and not to a 
Sfoffhf w n u £ the S T a,d appeaI 15 fina,I y disposed of only by the final jud- 
j -ft 9° Urt It ls said that v hatever may be the internal arrangement 

nr of . lhat , a PPf al ‘here is only one appeal till ,t is finally disposed of This 
ir f’ ^ Ut O has not found fav ol!r "‘th tins Court This Court in 
IQ of,!,. Tn^ ^fokindra Supply Company *, considered thc question whether section 
tlie Letters p dian Arbitration Act, 1 940 has taken aw ay thc right of appeal under 
the Letters Patent Section 39 (*) of thc said Act reads as follows 

g.-i'aifcsss on bu,ro,Lrg “ 

referoed ^an annevl bcforc "*» ,hat ‘he Second Appeal under thc section 

therefore section ™ r-\° ^° urt and not to appeals “ Intra Court’ and 

under thc Letters Pat! t ° ** A ^ b,tra ‘ lon Act did not operate to prohibit an appeal 
the t^iresuon • sZZJ ^ *? c . ord " °/ a single Judge Ti is Court held that the 
Tlmdecision ruled !j^? d T Ap P caI -, ,ncl “ ded an appeal under the Letters Patent 
High Court aramst .v. 3 Ee “* rs pa ‘en‘ Appeal is not a part of thc appeal filed in 
order of the smelt Tudire ' op jhe Arbitrator, but is a fresh appeal against the 
Co , Ltd 3 held Uiat the in Ladlt Prajad Jasual v h ostial Distillery 

(a) of the Constitution t^A KSS10n im mcdiatclv below ' in Article 133 {») 

mint of thV Si net fu^ T 3 Un ^ e J , U ' l S ° °S ,hc H, S h Court There the judg 
Against the oX J of g ,h e J &>Z ° f thc H,gh 

from tint or c u , s,n ?‘ Judge of the High Court in appeal 

to a Division Bench of th^W^hr- 6 *^ udg j a Alters Patent Appeal was preferred 
ment of the single Jud^e Thermein on** thC “*£ ^ lv,5lon Bench affirmed the judg 
immediately below tho n.« question arose whether thc single Judge was a Court 
the judgment of the HiehCoii°? COcb u°i ,bc rcsT,on dcnt it was contended that 
decision of the Court immrd * " bicb dic a PP ca l ' as preferred affirmed the 

substantia! m '&*?' ^ ,bat ! hc dld «* involve any 

grant a certificate under Article 133 ftoflhlr ‘ C * Urt ' M " ot f ompetcat t0 . 

it was urged that thc appeal arraimt tli , , . fth Co r n V ltUt i on r ° r ‘he »PP c,Iant 
pencil under clause loonhe Letting ■f* d p nent °f.*« single Judge to a Division 
High Court and in UaS f a "domcst.c appeal ” w.tlun the 

the Letters Patent from a cfccision of dc T r ^ c °f 3 Division Bench in appeal under 
affirmed the decision of iho « ba s,n gle Judge exercising appellate jurisdiction 

or.h« “»» T« *« h» d » 

appeal was preferred to the Tr.J, “jertighCm rt against the decision of ' Inch 
the expression ‘ Sm V" s Caun »o the conclusion that 

Court from the dcSHon S whtt, , V be, °^ m Article .33 (1) (a) must mean a 
ther such a Judge was a sinwl/r,,^ ap r pe , a l'f s brcn flIcd in ‘he High Court whe 
superintendence of the High^Cmrr 2 iff ^t H ’ gb C ? urt or a Court subject to the 
was onI> a continuation ofthe^Li fit! /r Lc ‘! ea , ,hat ,f “ Lcttcn 1 a,cnt Ar, P caI 
domestic arrangeircnt, tl is Coun^touM u CCtC ? ° f thc District Judge by a 
PatentAopeal was not a ludrm,^. lr^L^. c hc , Id * at ‘he judgment in the Letters 
j — ^ °‘ a mrmation but one of reversal of the judgmen t 

^ ^ 581-4 253 A ’ 1-R SL < 1S€, 5 2 An." B (S C) G3 (t9C2J 3 S GR 
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of the District Court. This decision, therefore, recognizes that an appeal disposed 
of by a single Judge of the High Court and the appeal from the judgment of the single 
Judge to a Division Bench thereof are different appeals. Apart from these decisions 
on principle wc do not sec any justification to hold that an appeal under sec- 
tion go (i) of die Act and an appeal under clause io of the Letters Patent form part 
of a single appeal. They arc in law and in fact different appeals— one given by 
die Statute and the other by die Letters Patent. We cannot, therefore, accede to 
the argument advanced by the learned Counsel for die appellant that the expression 
“ appeal ” in section 39 of the Act takes in a Letters Patent Appeal under clause 10 
of die Letters Patent. 

Learned Counsel for die respondents further contended that section 39 of the 
Act confened a special jurisdiction on die High Court as persona designate an . ’ . 
fore, die decision of the single Judge in appeal is not a ju gmen J' 1 
meaning of clause 10 of die Letters Patent. In suppoi t of dns^miv reliance was 
placed, inter alia on Radha Mohan Pathetic v. Upendra Patowary , . rons- 

Kishanchand v. The Union of India'-. But in the view we have expressed on the 
struction of section 39, read with section 43 of die Act it is 110 neccs 7 , 

that question in this appeal. We shall not be understood to have expressed 
opinion on diis question one way or other. 


In the result, the appeal fails and is dismissed with costs. 
V.K. 


Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present P. B. Gajendragadkar, Chief Justice, K. N. Wanciioo, M. Hida 
tullah, J. C. Shah and S. M. Sikri, JJ. 

Hiaiya Lai • " 


V. 


Respondents. 


Harikishan Singh and others .... . , , , P ,,_ 

Constitution of India (1950), Article 341 ( 1 )— Constitution ’ su b-ca.le of 

sident under Article 341 (1 )-Publ,c notification regarding scheduled cos, es-Ptea that Dohar caste is 

Chamar caste If can be entertained. . _ 0rder , 1950 refers to Chemar Jatav or 

The notification under Constitution (Scheduled ) Chamar shown in the Order 

Mochi, and so, m dealing with the question whether a can 1 J' he can c ] aim the same status 
as a Scheduled caste, the plea that though he is not a Chamar ’ . t eof the Chamar caste, 

by reason or the fact that he belongs to the Dohar caste which is a sub caste 

cannot be accepted. Tv the lists of Scheduled Castes 

It cannot be said that it was not competent to the SO cial backwardness in 

by reference to different districts or sub-areas o a imp intensity in the whole of the State> 

regard to castes races or tribes may not be uniform or o c * Justify the division of the State into 

it may vary in degree or in kind in different areas an * a b j IC notification in question- 

convenient and suitable areas for the purpose o issuing - , dated 2<trd Aprr> 

Appeal by Special Leave From the -nd Orier da^ 

.963 of the Madhya Pradesh High Court mF.^App ^ ^ ^ ^ 

Jf. c. Chatter jee, Senior Advocate (V. S. Sa J, 

“■ Adv ° a “' S - " ith h!m) i f ° r A Z° Clmilm, Advocate, with him), 

G. S. Pathol, Senior Advocate, (Dtpah uaua 
for Respondent No. i. 

The Judgment of the Court was delivered y . ou t of an Election 

pesSSr^ 

^ 

*C.A No. 765 of 1964. 
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election of the appellant, Bhaiyala in a reserved seat in the Berasia Constituency 
in the district of Sehore in Madhya Pradesh The election in question vs as held in 
February, 1962 at this election the appellant, respondent No 1, and three others 
offered themselves as candidates The appellant was declared duly elected on the 
26th February, 1962, since he had polled the highest number of votes His next 
rival was respondent \o j By his petition respondent No 1 challenged the validity 
of the appellant s election on the ground that the appellant belongtd to the 
Dohar caste and was not a Chamar The appellant had filed his nomination paper 
on the 19th January , 19S2 before the Returning Officer at Sehore and had declared 
that he v as a member of the Chamar scheduled caste of thc»State of Madhya Pradesh 
in relation to Sehore district This declaration was accepted by the Returning 
Officer Respondent No 1 contended that Dohar caste v as not recognised as the 
scheduled caste for the district of Sehore and Raisen and so the Returning Officer 
had improperly and illegally accepted the declaration of the appellant as one belong 
ing to the Chamar scheduled caste Since the appellant did not belong to the 
scheduled caste in question he was not entitled to stand for election for the reserved 
seat in respect of the said constituency This is the basis on which the validity of 
the appellant s election v\as challenged by respondent No 1 On the other hand 
the appellant urged that the election petition filed by respodent No 1 veas not main 
tamable inasmuch as he had not deposited the security of Rs 2 000 in the manner 
prescribed by the statutory nile3 

On these pleadings the Election Tribunal framed appropriate issues The 
first four issues covered the principal contention raised by respondent No 1 against 
the validity of the Appellants nomination as a member belonging to the Chamar 
scheduled caste whereas the fifth issue related to the appellants contention abo-it 
the incompetence of the election petition filed by respondent No 1 Both parties 
led evidence in support of their pleas on the principal point of dtspute between them 
The Election Tribunal considered the oral evidence adduced by the parties exarnin 
cd the documents on which they respectively relied and found in favour of respon 

dent No 1 In regard to the plea raised by the appellant against the competence 

of the election netition the Tribunal found against him In the result the election 
petition was allowed and the appellant’s election declared invalid 

Against this decision of the Election Tribunal the appellant preferred an appeal 
to the Madhya Pradesh High Court Before the High Court the same two pom 1 * 
were urged The Hiph Court has confirmed the finding of the Election Tribunal 
on both the points It has held that the election petition filed by respondent No 1 
was valid and the security deposit was made by him in accordance w ith the statu 
toiy requirements On the merits of the controversy as to whether the appellant 
vs as a Chamar by caste and as such was entitled to be elected for the reserved seat 
m the constituency in question the High Court in substance, lias agreed with the 
conclusion of the Election Tribunal In consequence, the appeal preferred by the 
appellant was dismissed on the 23rd April, 1963 It is against this decision that the 
appellant has come to this Court by Special Leave 

On behalf of the appellant Mr Chatterjee has contended that the High Court 
was in error in confirming the finding of the Election Tribunal in regard 
to the caste to which the appellant belonged It appears that the appellant s cate 
vf as that he w as a Dohar Chamar which according to him is a s ub-castc of the Chamar 
scheduled caste He urged that the said sub-caste was also called ‘ Mochi 
support of this plea the app llant examined witnesses and produced documents 
and as we have just indicated, respondent No t also produced documents and 
examined witnesses to show that the Dohar caste was distinct from and independent 
of the Chamar caste and Dollars could not therefore, claim to be Chamars within 
the meaning or the Presidential Order Thus the question which arose between 
the parties for decision m the present proceedings is a question of fact and on this 
question both the Tribunal and the High Court have made concurrent finding* 
the appellant It is true that m reaching their conclusion on this point* 
the Tribunals as vs ell as the High Co art had to consider oral as well as documentary 
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evidence ; but in eases of this kind where the Tribunal and the High Court make 
concurrent findings on questions of fact, this Court does not usually interfere • and 
after hearing Mr. Chattcrjcc we see no reason to depart from our usual practice in 
this matter. L 


Respondent Iso. i examined 13 witnesses belonging to the caste of the appellant 
All of them asserted that they did not belong to the Chamar caste. According to 
their evidence, the Dollar caste was different from the Chamar caste. There was no 
inter-caste marriage nor even inter-caste dinners between the members of the said 
two castes. The evidence shows that Chamars and hloclus of Sehore district 
lived in mohallas different from the mohallas in which the Dollars lived. Amongst 
the witnesses examined by respondent No. 1, the High Court has attached consider- 
able significance to die evidence of Kishanlal, P.W. 4. H> was the Secretary of 
the Dohar Samaj started by the appellant himself. The appellant was dien the 
Sirpanch of that Samaj. It is true that the Samaj did not function for long ; 
but the documents produced by respondent No. 1 to show the constitution of the 
Samaj clearly indicate that the appellant had taken a prominent part in that matter. 
Kishanlal’s evidence is absolutely clear and unambiguous. He has stated on oath 
that die Dohar and the Chamar castes are entirely different. The Chamars, 
according to him, take off skins from dead animals, prepare shoes and do leadier 
work ; the Dohar, said the witness, is not the sub-caste of Chamar caste ; there 
is no relationship of inter-dining and inter-marriage between the two. He denied 
that the Dollars are called Mochis. Mr. Chatterjee has not been able to show any 
reason ■why the evidence of this witness should not have been believed by the High 
Court. The witness belongs to the same caste as the appellant and there is no motive 
shown -why he should take a false oath in respect of a matter which to persons of his 
status has great significance. It is not likely that a person like Kishanlal would 
make false statement about his own caste. 

In support of his oral evidence, respondent No. 1 produced certain documents. 
Exhibits P-2, P-3, P-4 and P-. 5 . These are all signed by the appellant and they relate 
to the year 1956. In these documents, the appellant has described himself as Dohar; 
in none of them has he mentioned his caste as Chamar. Similar is the effect of other 
documents on which respondent No. 1 relied ; they are P-8, P-10, P-11, P-6, P-7, 
P-9, P-14, P-15, P-17, P-19 to P-27. 


In rebuttal the appellant examined himself and his witnesses. This oral evi- 
dence was intended to show that the Dohar caste is the same as Mochi caste and it is 
a sub-caste of the Chamar caste. In addition to the oral evidence, the appellant 
produced 22 documents. It is true that some of these documents which had been 
discarded by the Election 1 ribunal as unworthy of credence or as irrelevant, have 
been accepted by the High Court as relevant and genuine. Even so, the Hig 1 
Court has come to the conclusion that these documents do not show satisfactory iy 
that the Dohar caste is a sub-caste of the Chamar caste. In that connection, ie 
High Court has pointed out that the documents relied upon by the appellant o 
not support his case that the Dohar caste is a sub-caste of the Chamar caste, and 
in that sense, they are not consistent with the plea made by the appellant m the P e 
sent proceedings. We allowed Mr. Chatterjee to take us through the mate 
evidence ; and on considering the said evidence in the light of the cc t cism 1 mad 7 
Mr. Chatterjee, we are satisfied that there is no reason to interfere with the concurrent 
finding recorded by the Tribunal and the High Court on the mam fi^onot 

fact. We must, accordingly, hold that the appellant does no & scheduled 

caste and as such was not qualified to contest die reserved seat for the scheduled 

caste of Chamars in the constituency in question. , • . 

r Incidentally, we may point out that the plea that the Dohar caste is a.sub-caste 
of the Chamar caste cannot be entertained, m the presen p issued by die 

Constitution (Scheduled Castes) Order, 1950. TJtls 0 d “ ia f S . provides that the 
President under Article 341 of the Constitution. Article 34 1() P^^. £ a State 

President may with respect to any State or f D nl °”, notification specify the castes, 
nfter consultation with the Governor thereof, by p tribes which shall for the 

races or tribes or parts of or groups within castes, race , 
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purposes of this Constitution be deemed to be Scheduled Castes in relation to thi* 
State or Union Territory, as the case may be Sub Article (2) lays down that Parlu 
ment may by law include in or exclude from the list of scheduled castes speciPed 
in a notification issued under clause (1) any caste, race or tribe or part of or groi? 
within any caste, race or tribe, bjt save as aforesaid a notification issued under the 
said clause shall not be \ aricd by any subsequent notification It is thus clear that m 
order to determine whether or not a particular caste is a scheduled caste within th* 
meaning of Article 341 , one has to look at the public notification issued by the Pre 
sident in that behalf In the present case, the notification refers to Chamar, Jatav 
or Mochi, and so, in dealing with the question in dispute between the parties, the 
enquiry which the Election Tribunal can hold is whether or not the appellant is a 
Chamar, Jatav or Mochi The plea that though the appellant is not a Chamar as 
such, he can claim the same status by reason of the fact that he belongs to the Dahar 
caste which is a sub-caste of the Chamar caste, cannot be accepted It appears to 
us that an enquiry of this kind would not be permissible having regard to the provi 
sions contained in Article 341 In the case of B Bosaiahngappa V D Mum hwnippi 
and others l , this Court had occasion to consider a similar question The queition 
which arose for decision in that cas» was whether respondent No I, though Voddir 
by caste, belonged to the schedaled caste of Bhovi mentioned m the Order and 
while holding that an enquiry into the said question was permissible, the Caurthw 
elaborately referred to the special and unusual circumstances which justified the 
High Court m holding that Voddar caste was th- sam* as the B iovt caste within the 
meaning of the Order , otherwise the normal rule would be 

it miy b- accco ed that it 1 * not op-o to mike any modification in the Order by produrin* 
e/iience to ihow for exiraple, that though caste A alone u mentioned in the Order, caste B 11 also 
part of caste A and therefore must be deemed to be included in caite A 

That is another reason why the plea made by the appellant tint the Dohar caste 
is a sub-caste of the Chamar caste and as such must be deemed to be included m 
the Order, cannot be a-cepted 

Whilst we are referring to this aspect of the matter, we may point ojt that th<* 
Order has taken good care to specify diflerent caste3 under the same heading vm*fe 
enquiry showed that the same caste bore different names, or it had sub-castes which 
were entitled to be treated as scheduled castes for the purposes of the Order In the 
district ofDatia, for instance, entry 3 refers to Chamar, Ahirwar, Chamar Mangafl* 
Mochi or Raidas Similarly, in respect of Maharashtra, item 1, entries 3 and 4 
refer to the same castes by dtfRrent names which shows cither that the said caste* 
are known differently or consist of duTerent sub-castes Likewise, item 2, entry 4 
m the said list refers to Chamar, Chaman, Mochi, Nona, Rohidas, RamnanU 
Satnami, Surjyabanshi or Surjyaramnami It is also remarkable that m Maha- 
rashtra in certain districts Cnambhar and Dior are included in the list separately 
Therefore, we do not think that Mr Chatterjec can seriously quarrel with the 
conclusion of the High Court that the app-llant has not show n that he belongs to the 
Chamar caste which has been shown m the Order as a scheduled caste in respect 
of the Constituency in question 1 

Mr Chatterjec attempted to argue that it was not comoetcnt to the President 
to specify the lists of Scheduled Castes by reference to different districts or sub 
areas of the States Hts argument was that what the President can do unde' Article 
341 ( 1) is to specify the castes, races or tribes or parts thereof, but that must be done 
in relation to the entire State or the Union territory, as the case may be In other 
word*, says Mr Cuatterjee, the President cannot divide the State into different 
districts or sub areas and specify the castc3, races or tribes for the purpose of Article 
34* (*) In °- ir opinion, there is no substance in this argument The object of 
Article 341 (1) plainly is to provide additional protection to the members of the 
Scheduled Castes having regard to the economic and educational backwardness from 
which they suffer It is obvious that m spe-ifymg canei, race! or tnb-j, the Pre«- 
dent has been expreiily authorised to limit the notification to parts of or groups with- 
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and social backwardness of a caste, race or tribe, tire We y within them 

conclusion that not the whole caste, race or tu ic u P races or tribes or 

should bo specified. Similarly the Present cm ' parts of the 

parts thereof in lelation not only to the enti , , educational back- 

State where he is satisfied that the examination of the ; In p act j t } s W ell- 

wardness of the race, caste or tribe justifies sue isp U an elaborate enquiry 

known that before a notification is issued under Artie 34 C ) > ht t0 be done 
is made and it is as a result of this enquiry that soci J . j n doing justice, it 

to the castes, races, or tribes as may appear to be nc i Tj 0 f cas tes, races 

would obviously be expedient not only to specify p afeas - n t j ie state, 

or tribes, but to make the said specification by reference raccs or tribes may 

Educadonal and social backwardness in regard to 1 s ’ . - t ma y var y in 

not be uniform or of the same intensity in the whole of the State ^ 

degree or in kind in different areas and that may jus y . public notifica- 
into convenient and suitable areas for the purpose o £ , contends that the 

tionin question. Therefore, Mr. Chatterjee » “ «m>r wh^hcconl ter i his 

notification issued by the President by reference to the different areas 
authority under Article 34I (0 ... 

The result is, the appeal fails and is dismissed with costs. 

K S — 1 — * 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) _ „ 
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Appeal dismissed- 


Appellant * 


v. 


. . Respondent. ' . 

T1, «SL C w a Ml, -I \ »■>.*£■ 

any of the charges levelled against irustee-Appoinlmenl of anExecutne Officer to be m cnargj 
Not warranted— Madras Act XXII of 1959 enacted after ^u,t-Plena ^ f Reduced 

The provisions of the scheme framed by the High Court m respect of the temp ^ ^ undcr 

an Executive Officcrto be appointed by the Commissioner an J cm guch a drastic provision 

his control, to be in charge of the entire administration of the tempk. ^ circl Ltances 

may be necessary in a ease where die temple: ‘"^fconc^ent^ finffing of fact that the 
which compel such an appointment. But in e a against the Trustee function. 

Commissioner has failed to establish any of the chargm IcveUed b .^m ag^the ^ 

ing under the original scheme, no case has been made out for the appointment 
Officer who practically displaces the Trustee. _ . affirmed 

as the circumstances demand. ... .7.1. IQSft nf the 

Appeal from the Judgment and Decree, dated 7th February, 1958, 

Madras High Court in Appeal Suit No. 318 of 1954-. 

A. V. Viswanatha Sastri, Senior Advocate, (ffaunit Lai, Advocate, With him), 

r “ A Quay, Senior Advocate. (Miss A. VsdsmUi and A. V .. Bmgm, 

Advocates with him), for Respondent. 

The Judgment of the Court was delivered by - ' . , ' 

Subba Rao J.: — Sri Vaidyanathaswami Temple at- Vaitheeswarankoil, Sirka 1 
Taluk Thaniavur District, Madras State, is an ancient and famous Siva temple. 
It owns a large extent of immovable property and it is said that its annual incoipc 
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InlFthcw^rd. h In 1842 * heEm,sh Government, which svas then admuuster 
4 Rt P ’ h c' d ov ? r ■» management to the Pandarasannadhi ofDInmi 
r S n” C ' ,* hm *5 e sa,d Fandamsannadh. has been managing 4 - 
HirfFr^ ? r » h ,‘ S i C eC r Cd d,scl P ! “’ a Kattalai Thambiran In the ) Mr 1919 

™pVet aTno' ’ “i'T f ° r ,h ' ato '™'™*->n oU= S 

SEj® ? , “ ,° ' ISl of 1917 The said scheme provided, among others, that it* 
aoDomte!? he^rh 4 temple should be m the hands of the Kaiulai Thambinn 
appomted bj, the Pandarasannadhi, and that he should be assisted by a treasum 
TTtehMm.T a “f t :° necr wh 2 bc a PP°'">5d once m3 years by the Conn, 

of teiinlefa d / a!S ' d Ac ‘ “ ° r >927 providing for the good administration 

un^fc/a-i end °™'«> The Religious Endowments Board functioning 
ma£Si te L P " : T ly because the administration of the temple in quest, oh 
l£h Sn^’lu o n0 , t “ t / a jy>'fP> to have the scheme footed b, .he 
the 8 ModF, 3 1919 modified under the said Act That Act was substituted by 
H ‘ ndu Rtt'tgtous and Charitable Endowments Act, 19al (XIX <S 
ca,l . cd tit' Act On 16th June, 1951, the Commissionm, Hindu 
SiSedmo^*? 1 " 1 ,,able End <"™ents, Madras, filed a petition in the Court of the 
irh^ undi:r s ““°” 62 (3-o) of the Act for modifjmg the 

var^nS, f y High Court In thepetition th'e Commus.oner, after ailing 
SsMcement' “"a by ‘be Tmstee and his subordinates u the 

£riS™.7!!' p T' mg 0 “* ,h ' defects in the earlier scheme, averred 
thit tint iir-a a v, ?^ui be Gevasthanam bad not brcn secured and safeguarded ami 
to \t adSmSnon bl 'rT n ' y 10 ', h ' d £ c “ vc "“chinery set up undefthe scheme 
sujnrestcd tn the «•», f tbc , tcm P* e The most important of the modification! 
ETof the Katti ^ Wa V ha an f x l cut,vc Officer should be appointed in the 
him for the dJv ^ * he Trcasurer * conferring I^e powers on 

fig TcoE am^ V H admm,St ,f ‘i° n ° f the tcm P ,c The Pandarasannadhi 
of the temple and assertm^hT^tf^ II the allegations made against the management 
Piloted thc^ tcrrmlc tht-nu^f. 116 1,3(1 functioned in terms of the scheme and had 
Lw X'Z, ?? d,fnCuU tuncs suc «ssfully The learned Subordinate 
clusSt ?hat the n^,. nn g c T*"'* 1 P laced bcforc him - came to the con 

thcTratii n^/ubstamiated any of the allegations made against 

the ^P^imrnent ‘of an Executive Officei^^In u 

The State of MaHr*. . y* l,cc r In the result he dismissed the petition. 

Chan table Endowments^MaZ^ by r the C° mm issioner of Hindu Religious and 
the High Coruu°on!ladr'a3^ Ia Tfic , s i > R CPi:rrCd , an ap P' a ' a S*™« <>■' »' d «' d " 
the High Court In thr rt.oio Said “PPf®! came up before a Division Bench of 
for the State'd^d not ‘ hc lcarncd Government Pleader appearing 

Subordinate Judge tlu?t there was' ™ oSlr"! ° f ' h ' lind ' ng S‘ vtn by the learned 
Pandarasannadhi or the Kattabu ttT t ° f mi5 2 ?”fiemcnt of any lond by the 

Pa„daranmmrdh,had noob,eSonfcm"t ra "r lcarn ' d C °' ,mc ' for ,ht 

svhrch became necessary due to ‘? ak " , 5 fo ™fl amendments to the scheme, 

After hearing the pStTe, dre n a 5 d . duc <he P^'-S » rthe Act. 
controversial provision w» ihi* f Gourt modified the scheme introducing the 
result, the ordS S S? Subbed™, eTi"""'"' ° f an .^'“tive Ofilcer In die 
the High Court in 1919 was modified ^ WaS sct , a . sldc an ^ the scheme made by 
issued by on a certificate 

the High Court, having Gounsel for the appellant, contends that 

had failed to establish amfof ihe tbc ? ub ?. rdlnale Judge that the Commissioner 
m modifying The s^emrfm^rbv T’ ^ W by 

drastic cWges the vear 1919 introducing 

Executne Officer who could be armointSt lh a °* lhc tcm P Je und(rr an 

and Chantable Endowments lloSd rcm l ovcd onl >’ b y the Hindu Religious 

ment of additional Trustees in futr,rr- d „ , raalm ?, a provision for the appoint 
scheme introducing formal chan^ ,!; C .n n ° , ob J cct ‘ on to that part of the 

« m confomutj with the provisions of the Act ^ schcmc 90 as to bnrS 



83 


ti] S. D. G. PANDAR AS ANNA Dill v. STATE OF MADRAS (Subba RaO, J.). 

•' The arguments of Mr. A. Ranganadham Chetty, learned Counsel for the 
; State, may be stated thus : Under the Act a scheme for administration of a temple 
, v may be framed or an earlier scheme may be amended not only when there is mis- 
management by the Trustee but also for providing for a better administration of 
the temple. In the present case, though thcrc^is no mismanagement by the Trustee, 
'• the extensive immovable properties the temple owns, the existence of large arrears 
" of rents, settlement of disputes that may arise between the tenants and the Trustee 
i under the new tenancy laws and such others call for the appointment of a trained 
Executive Officer by the Commissioner in the best interests of the Temple. That 
apart, as under the Act the Commissioner is empowered to frame a scheme if he 
has reason to believe that in the interests of the proper administration of a religious 
institution a scheme should be settled for the same, his opinion must be given 
almost a decisive weight by a Court in the matter of amending a scheme. 

To appreciate the contentions of the parties it will be convenient at the outset 
to notice briefly the scheme of the Act. The Act was passed to provide for the proper 
administration and governance of Hindu Religious and Charitable Endowments 
and institutions in the State of Madras. It provides for the appointment of 4 classes 
of authorities, namely, Commissioner, Deputy Commissioners, Assistant Com- 
missioners and Area Committees. The Commissioner is the highest authority in 
the hierarchy. Subject to the provisions of the Act, the administration of all 
religious endowments shall be subject to the general superintendence and control 
of the Commissioner and for the purpose of such control he can pass any orders 
which he may deem necessary to ensure that such endowments are properly adminis- 
tered and that their incomes are duly appropriated for the purposes for which they 
were founded or exist. Specific duties have been allotted to the other authorities 
subject to the overall control of the Commissioner. There are many effective 
provisions in the Act to ensure proper administration of temples. Trustees have 
to keep registers for all institutions for the scrutiny of the appropriate authority. 
They have to furnish accounts and the accounts have to be audited in the manner 
prescribed in the Act. The Trustees cannot alienate immovable properties or lease 
the same beyond 5 years without the sanction of the appropriate authority. They 
have to obey all lawful orders of the appropriate authorities. The service conditions 
of the office-holders are duly protected. The scales of expenditure have been 
standardized and a provision is made fixing the fees for archana and the apportion- 
ment of the same. The Trustees have to prepare budgets and get their accounts 
audited. There are provisions even for ordering sur-charge against Trustees. 
All the temples, whether governed by schemes or not, are subject to the said provisions 
of. the Act. Thus, there is a fair amount of financial and administrative control 
over the Trustees. 

The general provisions of the Act may be sufficient in the case of the temples 
which are properly administered ; but there may be temple without any scheme of 
administration or even if it has one, it may require to be improved to achieve better 
results. Section 58 enables a Deputy Commissioner to settle a scheme for an insti- 
tution if he has reason to believe that in the interests of better administration thereof 
a scheme should be settled for it. His order framing a scheme is subject to appeal 
to the Commissioner. Under section 62 of the Act a party aggrieved by the order 
can file a suit in a Court questioning in the correctness of the same and against the 
.order of that Court an appeal lies to the High Court. Under section 103 ( d ) of 
the Act, 

\ 

“ al! schemes settled or modified by a Court of law under the said Act (The Madras 
Hindu Religious Endowments Act, 1926) or under section 92 of the Code of Civil Procedure, 
1908, shall be deemed to have been settled or modified by the Court under this Act and shall 
have effect accordingly.” 

Under section 62 (3) of the Act, any scheme modified by a Court under 
section 62 (2) of the Act or any scheme framed or any scheme deemed 
under section 103 (d) to have been settled or modified by a Court can 
at any time be modified or cancelled by a Court on an application made to 
it by the Commissioner or a Trustee or any person having interest. Any party 
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aggrieved by any order of the Court under clause (a) of section 62 [V 
may within 90 days of the order appeal to the High Court The effect o 
these provisions is that though the Deputy Commissioner settles a scheme at the 
first instance, an aggrieved part) can finally go to a civil Court to have the scheme 
modified So too, a scheme framed by a Court under section 92 of the Code of 
Civil Procedure can be modified on an application made to a Court by the Com 
mxssioncr. Trustee or any person having interest Before the Act, there was a 
conflict whether the scheme framed by a Court under section 92 of the Code of Crvd 
Procedure could be modified on an application made by an aggrieved party and 
that conflict is resolved under the Act by an cypress provision that it can be so done 
Where a temple is so badly mismanaged that the administration cannot be improved 
by the exercise of ordinary powers under the Act or by framing a scheme, the Com 
missioner is given the power to notify such a temple and put it under the direct 
control of an Executive Officer directly responsible to him This is in the nature 
of supersession of the ordinary administration of a temple It is, therefore, clear 
that under the Act the administration of all temples is subject to the exercise of the 
powers conferred upon the authorities thereunder The Deputy Commissioner 
can settle a scheme for the proper administration of a temple If the administra- 
tion of a temple is \cry bad it can be superseded and the temple notified for a 
prescribed penod From the scheme of the said provisions we do not see any 
justification for the argument of the learned Counsel for the State that the Court 
shall accept without scrutiny the view of the Deputy Commissioner that the scheme 
requires modification in the manner suggested by him and that the formal approval 
by the Court is all that is contemplated thereunder While wc appreciate the argu 

men t that a Court shall have due regard to the views of the Commissioner or the 
Deputy Commissioner as the case may be, who is in close touch with the adminis- 
tration of temples, s\e cannot persuade ourselves to hold that the Court is relieved 
of its duty of ascertaining the necessity for framing a scheme or to find out the 
propriety or advisability of the various clauses of a scheme In framing a scheme, 
the Deputy Commissioner and, in a suit or application for amendment of a 
scheme, the Court will mould the relief undersection 58 (2) of the Act 
having regard to the circumstances of each case Section 58 (2) of the Act reads 
M A sehem- settled under sub-section (l) fora iempl<- of for a specific endowment other than oae 
attached to a math may contain provision for— 

(a) removing any cxming trustee, whether hereditary or non hereditary , 

(A) appointing a new trustee or trustees in the place of or in addition to any cutting trustee 
or trustees 

to defi-vmg the powers and duties of the trustee or trustees , 

(*) appointing or d reeling the appointm-nt or a paid executive officer who shall be a p*rvm 
profeisingth- Hindu rel % on. on such silary and allowances as m»y be fixed to be paid out of tl e fundi 
of the institution and defining the powers and dunes of such officer 

• • • » • • • • 

Tfie Deputy Commissioner, the Commissioner or the Court, as the ease may be, 
u not bound, in framing a scheme, to appoint an Executive Officer in every cave , 
but a case will hav c to be made out for appointing him that depends upon the facts 
established in each case 


With this background let us look at the scheme ftamed by the High Court 
The scheme is made a part of the judgment of the High Court The clauses of the 
scheme read thus 


. • , __ — : -t Vauf emwarinko b Shlyul Taluk and lh* 

shnn-i minor t*mwt attached thermo a-»J chanties and endowments thercoC together com- 

STm, }3S £££!£“ • “ , '“ n ^ w orA,.xix»f «a 

(2) The propm -s. m-whles and immovable, belonging to the D-vasihinam and that ruy 
k^^keac^nred by the Dewksaim: shall vat .« the defy ofSn Van huna.hu warm 
P ^ i*5f!v U n* ty>a ** , HjP rV * ,tl ? oa,a * n<1 ia properties, shill vest in »h* 

Panduasan adhi at the Duarmap-iraa Adhuwn, for the time bemff who shall be the “ mare* " 
of the pevauhsnam. 

(<) On the appuca. ms of the Commute, the Court s!ul lave the power to add two ad I*- 
TT.i i '' ar ' un ' ,lu <buc, l *»•» « “ *« ~ary to do so >n lie interest of the DoS- 
lhanam on account of the m u i aanagaaeat by the randamsaiiidhj, the Trust* 
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ture mlnatremi^itnfvi f 1,16 Dc 'T thanam,suchas ‘he receipt or income, incurring of expepdi- 
brineirw -nd ^ p . r ( opcrt >'> t! !^ performance of die worship and the festivals of the temple, 

O^S?ttnder1h^,mf4);lv 0nb r eh ? f0f lhe Devasthanam, shall be conducted by the Executive 
Thambiran being r«crcd ° f t lC tmStCC ’ tI,C mamoo! religious functions of the Kattalai 


such ° sha,1 j" A P, riI WCI T V car prepare a budget of the income and expenditure and 

b b f C g0VC T Cd by thc Provisions of Madras Act XIX of 1931. The Tmstee shall be 

addition to the ^budg^^penditoe 01 CXCCcdi,1g ^ 2 > 000 CP- u P ccs two thousand ) every year in 


one nfit f r ^ ^ 1C Tm^ ec shall from out of the five names sent to him by the Commissioner choose 
innn'nt .Itt , r a PP oi ntment as the Executive Officer of the Devasthanam and such person shall be 
and its Ca Jy . e Commissioner as Executive Officer and shall be in management of the Devasthanam 
of mm 5 ro P cr j 1 . cs ln Jbe day-to-day administration including the maintenance of accounts, keeping 
r s, making collections and disbursements, and shall have the control of the temple servants, 

sal ^ j ”^i ic Executive Officer shall be a First Class Executive Officer, and shall be paid such 
ry and employed on such terms as the Commissioner may from time to time prescribe and his 
P ers and duties shall be regulated by Madras Act XIX of 1951 and the Rules framed hereunder 


. ... ( g ) The Pandarasannadhi shall select from among the Thambirans of the Dha mapuram 
ahmam a Kattalai Thambiran competent to do the religious functions of the Trustee. The Pan- 
aarasannadhi will be responsible for all acts of the Kattalai Thambiran as a master for the acts of the 
servant. 


. (9) Thc Kattalai Thambiran shall attend to the performance in proper manner and in proper 

times of the daily pujas and worship and of the monthly and yearly festivals of the Devasthanam under 
the supervision and direction of the Executive Officer. 

(10) (a) The malam building belonging to the Devasthanam in Vaitheeswarankoil shall be 
set apart for the residence of the Kattalai Thambiran and a sum of Rs. 50 a month shall be paid to 
him for his maintenance and personal expenses. He will also be entitled to the enjoyment of one veli 
of rnaniam land as in the pre-scheme days. 

(6) The present treasurer and shroff will continue in office on the present scale of pay and 
they shall work under the directions of the Executive Officer and shall, do such work as is assigned to 
them. The future treasurer and shroff will be appointed byt he Commissioner. The old scale of 
salary of the treasurer is reduced to thc present scale of Rs. 100 — 5 — 125. 

(11) The Executive Officer shall, with the permission of the Commissioner, sell in public auction 
the jewels and ornaments gold and silver coins not in circulation and other metallic objects in the 
hundials except current coins and any other offerings. 

(12) The Trustee shall place one or more hundials, as occasions might require, for the deposit 
of voluntary and compulsory offerings by thc worshippers. Each hundial shall be of copper brass 
or any other materials and shall have metallic covering with an aperture. Each ofsuch hundials shall 
be under double lock and sealed by the Trustee and the Executive Officer. One set of keys shall he 
with the Executive Officer and other set with the Trustee. The hundials shall be opened every day 
or at such intervals as the Trustee may direct in the presence of the Executive Officer and the 
Kattalai Thambiran and the worshippers of the temple and the collections shall be kept by the 
Executive Officer. 

(13) In the matter of accounts, preparing abstracts, and receipts and disbursement of the 
Devasthanam as also of preparation publication and audit of accounts, the Executive Officer and 
the Trustee shall observe the procedure prescribed in Madras Act XIX of 1951 and the Rules made 
thereunder. 

(14) The accounts of the Devasthanam shall be open to inspection by any person having interest 
on his giving one day’s previous notice to the Executive Officer and paying a fee of Rs. 5 for each day 
or part of a day in advance of such inspection. The person so inspecting may bring to the notice 
of the Commissioner . any irregularity and the Commissioner may pass such orders as he may think 
necessary. 

(15) All the records of the Devasthanam shall be kept in proper order in the premises of the 
Devasthanam provided for the purpose in Vaitheeswarankoil, and an accurate list of all records should 
be maintained. There shall be a record -keeper who shall be in charge of all the records and he shall 
not allow any record to be taken out without the written authority of the Executive Officer and with- 
out getting proper vouchers. 

(16) Power is reserved to the Trustee to apply to the Commissioner for permission to use thc 
surplus funds on such religious and charitable and other purposes as may tend to promote the cause 
of the institution such as an Agama Patasala or Thevara Patasala or Adhyayana Patasala or such other 
purposes as are prescribed by the Act. 

(17) The Trustee shall have the discretion to make jewels, valianams, etc. or to do thiruppani 
work for the Devasthanam out of the surplus income of each year after obtaining the sanction of the 
Commissioner and in accordance with the provisions of Act XIX of 1951 and the Rules made there- 
under. The Trustee shall have a discretion to spend Us. 2,000 annually over and above the sanctioned 
amount if necessary and if funds are available. 
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The Trustee rxvf with the unction of the Commissioner invest the surplus funds of the 
Devauhanam in such manner as u prescribed under Madras Act XIX of !9 j 1 and the Rules made 

thereunder. 

(19) There shall be no money dealings or transactions between the Devasthanam Trustee and ' 
the Adhmam or any of the Kattalai charities or trusts managed by the Panda rasannad hi of Charms- 
puram or any person under lus orders 

(20) Save as expressly provided herein the administration of the temple shall be governed 
by the provisions of the Madras Act XIX of 1951 and the Rules made thereunder." 

It will be seen from the aforesaid provisions of the scheme that it introduces an 
Executive Officer to be appointed by the Commissioner and removable by him ; 
his salary is feed by the Commissioner and Jijs powers and duties are regulated ^ 
by the Act and the Rules framed thereunder. In substance, he is a servant of the ‘ 
Commissioner and is under his control. Me is to be tn charge of the entire adminis- 
tration of the temple. Nothing can be done in the temple without his permission. 
It is true that he functions under the supers isidn of the Trustee ; but there^is an 
essential distinction between supervision and management. If the Executive 
Officer disobeys him, the Pandarasannadhi cannot do anything, except perhaps 
to complain to the Commissioner. Such a drastic provision may be necessary 
in a case where the temple is mismanaged or if there are other ciicumstances which 
compel such an appointment. But there is concurrent finding of fact in this case 
that the Commissioner has failed to establish any of the charges levelled by him 
against the Trustee. It is not, therefore, possible to hold that any case has been 
made out for the appointment of an Executive Officer who practically displaces 
the Trustee. 

Mr. A. Ranganadham Chetty says that the appointment of the Executive 
Officer is necessary in view or the great things which nave to he done in the temple, 
like sale of 3,000 acres of land to the tenants under the new legislation at agreedpric«, 
checking cash collections, including the hundial collections, doing away with the 
ad hoc auctioneers appointed by the Commissioner from time to time, and for auction- 
ing leases, and all kinds of properties like jewellery, lands, etc. We have no 
material before us to find out what is the complicated and difficult action the Trustee 
has to take in the matter of selling 3,000 acres of land to the tenants, under the 
new legislation at agreed prices. If there « any such difficulty, the Commissioner 
lias ample powers under the Act to issue orders or at any rate advise the Trustee 
in the matter of disposal of such lands. Other difficulties are not such as t0 
necessitate the appointment of an Executive Officer practically displacing the 
Trustee. Further it appears from the record that the present Kattalai Thambiran 
is a legally qualified person and he can ordinarily be expected to look after these 
things with appropriate expert advice. We do not think any case had been made 
out for the appointment of the Executive Officer. 

The next objection raised by Mr. Viswanatha Sastry relates to clause (4) 
the scheme, which reads : 

“ O11 the application of the G»mmt«io-ier, the Court shall have the power to add two addition* * 
trotted if at *orae future nm* it is found that it 11 necessary to do *0 m the interest of the Devaithanam 
on account of the muravugement by the Fundar&sannidbt, the Trustee ~ 

Clause (4) of the scheme only confers a power and it does not direct the appoint- 
ment of additional trustees in fntsenti or even in fuiuro. Indeed, section 3<j of the 
Act was amended in 195.} w hereunder such a power is conferred even on the 
Commissioner. We do not think die appellant is in any way prejudiced by *h c 
said clause. Therefore, it may stand. As we are deleting the clause appointing 
the Executive Officer, there will be consequential amendments in the various clauses 
of the scheme framed by die High Court. 

It is brought to our notice that in 1959 the Madras Hindu Religion' 
and Charitable Endow Trents Act (XXII of 1950) was passed by the Madras 
Legislature. Under section 45 thereof, the Commissioner it given a plenary power 
to appoint an Executive Officer to any temple and, dterefore, it is argued, this 
Caurt shall hot interfere vrith the clause of the scheme providing for die appoint- 
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, ment of an Executive Officer tp tlie temple in question. The said Act was passed 
l subsequent to the filing of the suit. We arc deciding this appeal on the basis of the 

f circumstances obtaining in the year 1951 -when the suit was filed. It may be that 

under the new Act die Commissioner has liigher powers dian he had under die 1951 
l . j an<a subsequent events may call for die exercise of those powers. Our judgment 
■ . no£ preclude the Commissioner to take any action under the new Act as the 

j circumstances demand. With diesc observations we shall proceed to modify the 
I scheme framed by die High Court. 

' ( n In sc ^ eme framed by the High Court, clauses, (1), (2), (3), 4, (6), 10 (a), 

^ U 7 )> 08 ), (19) and (20) will be retained ; clause (7) will be deleted ; and the 
other clauses will be amended as under : 

Clause (5).: — -The words “ the Executive Officer under the supervision of ” will be omitted. 

Clause (8). — The word “ religious 0 will be omitted, 
omi tied* 14 ^ — The words “ under the supervision and direction of the Executive Officer ” will be 

Clause (10) (i) shall read : 

Treasurer and slirofF will continue in office on the present scale of pay, and they shall 
work under the directions of the Trustees. 

Clause (II). — The words “ Executive Officer ” shall be replaced by the word “Trustee. ” 

Clause (12) shall read : 

The Trustee shall place one or more hundials, as occasions might require , for the deposit of 
voluntary and compulsory offerings by the worshippers. Each hundial shall be of copper brass or 
3ny other materials, and shall have metallic covering with an aperture Each of such hundials shall 
>e under double lock and sealed by the Trustee or his nominee and the Kattalai Thambiran. One 
^ctorkeys shall be with tlie Kattalai Thambiran and the otherset with the Trustee or his nominee. 
The hundials shall be opened every day or at such intervals as the Trustee may direct in the pre- 
sence of the Kattalai Thambiran and the worshippers of the temple and the collections shall be kept 
by the Trustee. 

Clause (13). — The words "Executive Officer” will be substituted by the words" Kattalai 
Thambiran.” 

Clause (14). — Tlie words "Executive Officer” will be substituted by the words "Kattalai 
Thambiran.” 

Clause (15). — The words " Executive Officer ” will be substituted by the words “Kattalai 
Thambiran.” 

In the result, the decree of the High Court is modified as aforesaid. The parties 
will bear their respective costs throughout. 

V.S. * Modified accordingly. 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — K. N- Wanchoo, M. Hidayatullah, J. C. Shah, J, R. 
Mudholkar. and S. M. Sikri, JJ. 

Mangaldas Raghavji Ruparel and others , . Appellants* 

v. 

The State of Maharashtra and another . . Respondents. 

Prevention of Food Adulteration Act [XXXVII of 1954), section 2 (xit) — “Sate” — Includes sale to Food 
Inspector for analysis — Mens rea — Defence of section 26 (1) (a) read with section 7 (a) — Prosecultonfor offences 
under — Certificate of Public Analyst — If sufficient to his conviction — Joint trial of wholesaler of Bombay 
and retail seller of Nosik — Legality — Criminal Procedure Code (V of 1893), sections 537 (b) and 182 — Scope. 

M, a wholesale dealer, doing business at Bombay despatched through a public carrier a bag o 
haldi (turmeric powder) to D, a grocer at Nasik. It was received on behalf ofZ) by K at the octroi posk 
of Nasik Municipality after paying tlie duty. A Food Inspector purchased 12 oz. the powder con- 
tained in the bag for purposes of analysis. As the analysis revealed that the powder was adulterated 
M, D and K were proceeded against for offences under section 16 (1) (a) read with section 7 (a) of 
the Prevention of Food Adulteration Act and they were convicted. The conviction was confirmed 
by the High Court. On appeal by Special Leave, 

Held, (1 ) Section 537 (A) of the Code of Criminal Procedure provides that no judgment, conviction 
or sentence can be held to be vitiated by reason of misjoinder of parties unless prejudice has resulted 


*C.A. Nos. 57 and 113 of 1963, 


8th February, 1965. 
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to the accused thereby For determining whether failure of just je has resulted the Court u required 
by the Explam.ion to section 537 to have regard to the fact that the objection had not been railed »< 
tl e trial Unless it u so raised it would be legitimate to presume that the accused apprej ended no 
prejudice 

(2) M’s trial at Nas k was within jurud ction Under section 182 of the Code of Criminal 
Procedure wl ere it is uncertain in which of the focal areas an offence was committed or where the 
offence is committal partly in one local area and partly in another or where an offence fsa continuing 
one and continues to be committed in more local areas than one or where it consists of several acts 
done m d flerent local areas, it may be inquired into or tried by a Court having jurisdiction over »ny 
of such local areas. Since M actually sent the bag from Bombay to Nas k he could be said to have 
committed the ofTence partly in Bombay from where it was despatched and partly in Nosik to 
which place it had been consigned Apart from that, the mere fact tl at proceed ngs were talen 
in a wrong place would not vitiate the trial unless it appears that this lias occasioned a £i lure of 
justice ( ut section 531 Criminal Procedure Code) 

(3) The Report of the Pubt c Analyst is admissible m evidence under section J5 (6) of Prevention 
of Food Adulterations Act What value is to be attached to such report must necessarily be for tl e 
Court of fact -which has to consider it It is true that the certificate of the Public Analyst is not made 
conclusive but this only means that the Court of fact is free to act on the cert ficate or not, as it thuds 
fit A Court of fact can legally aci solely on the basis of the report of the Public Analyst •— 

(4) Section 19 (1) of the Prevention of Food Adulteration Act clearly deprives the vendor of 
*he defence of merely alleging that he was ignorant of the nature substance or quality of the article 
of food told by him and this places upon him the burden of showing that he had no merit rea to com 
mu an ofTence under section 17 (I) of tl e Act 

(5) We have a special definition of sale in tl e Prevention of Food Adulteration Act l n 
section 2 (xu) which specifically includes wuhin its ambit a sale for analysis. Food Tit pectar v 
Parrtmeiwaran 19620) Cr L J 452 In re Bajlankmd Kcnakajjt AIR, 1942 Mad 609 overruled 
Stale v Amnilal Btozdal ILR (19al) Bom 459 and Public Proucutor v Dola Ilajt Ebrahv* 
Milan, A.I.K I9s3 Mad 241 approved 

Appeal* by Special Leave from the Judgment and Order dated 19th April, 
1963 of the Bombay High Court in Criminal Appeal No 988 of 1962 

V B Ganalra and / JV Shroff, Advocates, for Appellant (In Criminal 
Appeal No 57 of 1963) 

Franf- Anlhonj t E C Agancala and P C Agrawala, Advocates, for Appellants 
(In Criminal Appeal No 1 13 of 1963) 

£ G PatwardAan, SeniOT Advocate (B R G K Achar, Advocate, with him), 
for Respondent-State (In both th- Appeals) 

The Judgment or die Court was delivered by 

Mtiiholkar, J —This appeal and Criminal Appeal No 1 13 of 1 563 arise out of a 
joint trial of the appellant Mangaldas, and the two appellants Daryanomal and Kodit 
mal in Crl~A No it 3 oft 963 for the contravention of section 7 (t>) of the Prevention 
of Food Adulteration Act, 1954 (hereinafter referred to as the Act) in which they 
were convicted and sentenced under section 16 (1) (a) of the Act The appellants 
Mangaldas and Daryanomal were each sentenced under section iG (1) (a) (11) of 
the Act to undergo rigorous imprisonment for six months and to pay a fine of Rs 500 
while the other appellant was sentenced under sub-clause (1) to undergo imprison 
ment until the mmg of the Court and to pay a fine of Rs 200 On appeal they 
were all acquitted by the Additional Sessions Judge, Nasik. The State preferred 
an appeal before the High Court of Bombay which allowed it and restored the 
sentences passed on Mangaldas and Daryanomal by the Judicial Magistrate but 
imposed only a fine of Rs 200 on Kodumal They have come up to this Court 
by Special Leave 

The admitted facts are these Mangaldas 11 a wholesale dealer, commission 
agent, exporter, supplier and manufacturer of various kinds of spices doing business 
at Bomba> Daryanomal ts engaged in grocery business at Nasik while Kodumal 
ts bis servant On 7th November, tcjGa, Daryanomal purchased from Mangaldas 
a bag or haldt (turmeric powder) weighing 75 kg which was despatched by die 
latter throti 3 h a public carrier. 1 1 was received on behalf of Dary anomal at u -45 A m, 
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on 18th November, i960 by Kodumal at the octroi post of Nasik Municipality. 
After he paid the octroi duty to tiie Nasik Municipality and took delivery 
of the bag the Food Inspector Burud purchased from him 12 oz. of turmeric powder 
contained in that bag for the purpose of analysis. The procedure in this regard 
which is laid down in section 1 1 of the Act was followed by Burud. A portion of 
the turmeric powder was sent to the Public Analyst at Poona, whose report Exhibit 
16, shows that the turmeric powder was adulterated food within the meaning of 
section 2 (1J of the Act. Thereupon Burud after obtaining the sanction of 
the Officer of Health of the Municipality, fded a complaint against the appellants 
in the Court of the Judicial Magistrate for offences under section 16 (1) (a) read 
with section 7 (v) of the Act. At the trial Kodumal admitted that he had taken 
delivery of the bag at the octroi post and sold 12 oz. of turmeric powaer to the 
Food Inspector and that he had also received a notice from him under section 1 1 of 
the Act. It was contended at the trial on behalf of Daryanomal that actually no 
delivery had been taken but that point was not pressed before the High Court'. 
While Mangaldas admitted that he had sold and despatched the bag containing 
turmeric powder he contended that what was sent was not turmeric powder used 
for human consumption but was “ Bhandare ” which is used for religious purposes 
or for applying to the forehead. This contention was rejected by the Judicial 
Magistrate as well as by the High Court but was not considered by the Additional 
Sessions Judge. It -was sought to be challenged before us by Mr. Ganatra on his 
behalf but as the finding of the High Court on the point is upon a question of fact we 
did not permit him to challenge it. • 

We will take Mangaldas’s case first. Mr. Ganatra had made an application 
on his behalf for raising a number of new points, including some alleged to raise 
constitutional questions. At the hearing, however, he did not seek to urge any 
question involving the interpretation of the Constitution. The- new points which 
he sought to urge were : 

(1) that the appellant was not questioned regarding the report of the Public 
Analyst ; 

(2) the joint trial of Mangaldas with the other two appellants was illegal; 
and 

(3) that the sanction was not valid. 

As regards the first of these points his contention is that he had raised it before 
the High Court also though it has not referred to in its judgment. The High Court 
has stated clearly that all the points raised in argument before it were considered 
by it. In the face of this statement we cannot allow the point to be urged before 
us. 

As regards the second point it is sufficient to say thaL it was not raised before 
the Magistrate. Section 537 ( b ) of the Code of Criminal Procedure provides that 
no judgment, conviction or sentence can be held to be vitiated by reason of mis- 
joinder of parties unless prejudice has resulted to the accused thereby. For deter- 
mining whether failure of justice has resulted the Court is required by the Explanation 
to section 537 to have regard to the fact that the objection had not been raised at 
the trial. Unless it is so raised it would be legitimate to presume that the accused 
apprehended no prejudice. The point thus fails. 

As regards the alleged invalidity of sanction it is sufficient to point out that 
the contention was not raised in the High Court or earlier. We, therefore, decline 
to consider it. 

Mr. Ganatra urged that the trial Court had no jurisdiction to try the appel- 
lant as the appellant had not committed any offence within its jurisdiction. With 
regard to this point the High Court has held that Mangaldas had distributed the 
commodity within the jurisdiction of the Magistrate and, therefore, the Magistrate 
had jurisdiction to try him. Apart from that we may point out that under section 
182 of the Code of Criminal Procedure where it is uncertain in which of the local 
areas an offence was committed or where the offence is committed partly in one local 
S c J— 12 
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area and partly m another or where an offence is a continuing one and continues to be 
committed m more local areas than one or where it consists of several acts done 
m different local areas, it may be inquired into or tried by a Court having junsdic 
tion over any of such local areas Since Mangaldas actually sent the bag from 
Bombay to Nasik he could be said to have committed the offence parti} in Bombay 
from where it was despatched and partly in Nasik to which place it has been consign 
ed Apart from that, the mere fact that proceedings were taken in a wrong place 
would not vitiate the trial unless it appears that tins has occasioned a failure of justice 
(see section 531, Criminal Procedure Code) Mr Ganatra, however, says that there 
was failure of justice m this case because had Mangaldas been prosecuted at Bombay, 
one of the samples taken from the bag of turmeric powder would have been sent 
to the Public Analyst at Bombay and not to the Public Analyst at Poona We are 
wholly unable to appreciate how this could make any difference whatsoever Apart 
from tliat since the samples were actually taken at Nasik the one meant for analysis 
had according to an administrative order of the Government, to be sent to the Public 
Analyst at Poona Therefore, even if Mangaldas had been tried at Bombay the 
report of the Public Analyst at Poona could be put in evidence There is nothing 
in the Act which prevents that from being done 

In view of the fact that the finding of the Judicial Magistrate and the High Court 
that the turmeric powder had been adulterated was based solely on the report of the 
Public Analyst, Mr Ganatra raised three contentions before us One is that such 
evidence^ is not by itself sufficient for the conviction of an accused person , the 
second is that the Public Analyst was not called as a witness m the case and the 
third is that unless notice is given to an accused person under section 11 of the Act 
after a sample had been taken of the allegedly adulterated commodity, the report 
of the Public Analyst concerning that commodity is not admissible against him 


In support of the contention that the com iction could not be based solely upon 
the report of the Public Analyst that the turmeric powder was adulterated 
Mr Ganatra relied upon the decisions in Slate v Dhausa Ilamalsa Paitar *, and City 
Corporation Trivandrum v Antony* The first of these is a case under the Bomba) 
Prohibition Act 1949 (Bombay Act XXV of 19-19) In that case a large quantity of 
engurasa-a, partly contained in two barrels and partly in three boxes containing 109 
bottles was recovered from the house of the accused person Samples taken from 
the barrels and boxes were sent for analysis to the Chemical Analyser and to the 
Principal, Podar Medical College, Bombay The report of the former showed 
that three out of the four samples contained alcohol in varying degrees Thereupon 
the accused was prosecuted for offences under sections 65, 66 (b) and 83 (I) of the 
Bombay Prohibition Act His defence was that he manufactures a medicinal 
preparation called angurasara which contains Ayurvedic ingredients which generate 
alcohol According to him therefore, what was seized from him was outside the 
ambit of the Bombay Prohibition Act Partly relying upon the certificate issued 
by the Principal of Podar Medical College the trying Magistrate acquitted the 
accused holding that the prosecution had failed to discharge the onus of proof that 
engurasa-a is prohibited liquor On appeal by the State of Maharashtra before 
the High Court reliance was placed upon the certificates issued by the Chemical 
Analyser as well as by the Principal Podar Medical College The certificate of tl e 
former showed that three out of the four samples contained 

“22 and 6 v,'» of ethyl alcohol rapeettvriy and ihey contain yean. No allots dat mgred m* 

or tnnaldC pouoo wu detected in them. 


The certificate of the Principal of the Podar Medical College is as follows 

• Formula *upp! ed u found lo be iuniUr to that given n ll e Ayurred e books There are pot 
ea«ym*th®3 to find out the 1 erbal dru?i d lwtvcd in a I <r«d It 11 not nawbJe far u« to find out 
the herbal drugl med in the above I fju di Th- colour andirrv-lloftl e tampleiiupp) ed ii not identi 
cal »dlh the colour and «ra II of ferttl'ntol Ayurve-1 c prcpir»t,ort bit Auav and Arid ta. U«v« 
It b very diSailt to give any definite opinion in the matter - 


I (I9G2) Boni.R 305 


2 JUR. (1962) I Aer 430 
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On behalf of the accused il was urged that by vh toe of sub-; sectionf (n) to any 

of the Prohibition Act, the provisions of sections 12 liquor . 

medicinal preparation containing alcohol which is u . of liquor and section 

Section 12 of the Act prohibits the manufacture and P° S ® CSS1 ° r £ It was, how- 
16 prohibits the possession of materials for the man ‘ bUshcd tbat w ] iat was sewed 
ever, contended on behalf of the State that once i burden Q p pr0 ying that what 

from the possession of the .accused contam, tt coho It ho ^rdeno. 
teas seized falls under section 24 (a) was on the ■ P ] ar article docs not 

however, held that the burden of establishing • the certificate of the 

fall under section 24 (a) rests on the prosecution. * ^ as follows : 

Chemical Analyser was concerned the High C evidence 

" It is beyond controversy tint, normally, in ord f | r V^‘j examined aTa witness before the Court, 
the person who Ins issued the certificate must be called * ' t lo purports to have issued the certifi- 

Acertificiteisnotiiing more than a mere opinion oftlie p . j particular opinion is brought 

cate, and opinion is not evidence until the person who has given t P 

before the Court and is subjected to the test of cross-cc ‘ . was by 

It will thus be clear that the High Court did not ho it ^ ould not well have 

itself insufficient in law to sustain the convic ion Procedure Code. What the 

said so in view of the provisions of section .> t C s like those present in the 
High Court seems to have felt was that m cir ®.'® 1 f t certificate of the Chemical 

case before it, a Court may be justified m no ac }n dic case . Sub-section (1) 

Analyser unless that person was examined fhrmical Examiner as evidence 

of section 510 permits the use of the certificate of a Ghcmmal Dx sub _ section (2 ) 

in any enquii? or trial or other proceeding ^ n ^Semical Examiner if ft 
thereof empowers the Court to summon vitness upo n an application either by 
thinks fit and requires it to examine him would therefore, not be correct to 

the prosecution or the accused in this reg • f ect j on 510 have not been availed of 
say that where the provisions of sub-sec 1 ( ) : nadm ; ss ibl e or is even to be treated 

the report of a Chemical Examiner is re ^" d '"oncemed in this case not with 
as having no weight. Whatever tbat of a Public Analyst. In so far as 

the report of a Chemical Examiner , have the provisions of section 15 

the report of the Public Analyst »«»£«« l^have ^ P^ . 

Of the Act. Sub-section (6) of that sectl P unless it has been superceded 

Any document purporting to be a report signedbya ncd by the Director or the 

under sub-section (3), or any document purp ng ji factsstated there!n in any proceeding 

Central Food Laboratory, ^ the Indian Penal Code : 

under this Act or under sec be a cert;ficatc s ; gne d by the Director of the Centra 

Provided that any |XSe evidence of the facts stated therem. ‘ . . 

Food Laboratory shall be final and cone . . . ., e What value is to 

This provision dearly makes the re P°* for t b e Court of fact which has to 

be attached to such report must necessanly befor the ^ tQ the accU scd 

consider it. Sub-section (2) °^^t of theprescribed fee to make an application 
vendor or the complamant on payment ■ f “ P adulterated commo dity taken under 
to the Court for sending a sample of g Y Laboratory for a certificate. 

section 11 of the Act to the of ^^then supersede the report given by 

The certificate issued by the Hire made admissible in evidence under 

,„e Public by .he proviso, to 

sub-section (5) but is given inauiy f , p bb Analyst is not made con- 

or not, as it thinks fit. 

Sub-section fe) of section ,3 of 

r “ b,ic 

A " a i y .1uS,"t"fy'.r. h™ * “rX'Sle td declare tire result .fury 

analysis to be as follow s : — — 7 ’ 


1. I.L.R- (W62) 1 Ker. 430. 
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Sohd»-»ot-fat 


9 00 per cent. 

■" 5 4 per cent. 

Freezing point q 

(Hortvet** method) * 0 49 - 

SEftffiSJfc!! ' h * * ,,d “™? Ie not less thin seven p*r cent (7 %) of added water 

as calculated from the freezing point {Hortvet’j m-thod) and is therefore adulterated " 

The Magistrate who tried the accused persons acquitted them on the ground that it 
'T a, , no ! «*w>Iuhed that the milk was adulterated. Before the High Court it wat 
n en .?™ 7* at , e certificate was sufficient to prove that water had been added to 
rcI, ? n< f was P ,a «d upon the provisions ofsection 13 (5) of the Act. TIic 
earned Judge who heard the appeal observed that this provision only says that the 
.ttwifj'. 1 ™! USet ^ as cv ‘denee but does not say anything as to the weight to be 
a {?** r ? or , t ; , T}lc ,carncd Judge then proceeded to point out what 
according to him should be the contents of such report and said : 

mi tic and hov/ihe 1 ,, . B# i t0 ^ w,13t ‘h e Hortvet’* test u, what is the freezing point of pur* 

therefore £5$??? h l1 **? «° find out whether water lias been added I am 

only a refer Jnn> m "? 5 5’ oun ' 1 to be satisfied on a certificate of this kind which contains 

examined ihe Am!»i ?* and 3 *' nd, P* ‘bat water has been added The prosecution could have 
summoned and f XJ***?»*«. f* , * lclr *'^ c The learned Magistrate also could very well have 

JwEttfSiStySf if P “ bl " "" tl»I roshl be. I ,m 

Sid iLZZSSJ ?' ^ h ' “*!»•»;* •tet.h'a.tix, „ u f r „ Ior ;, y pro>cd u ' 

and tail. for , ) ^rcr y ^" b ^ l ^) Cdb5 '’ hel:arT1 ' d M»gmrate and tbatlhe acjtntul u.-ror-l 

^ldS a i t n V IM[?„ Ul p,'!i' k 'ir? !aV i’ ,hat “ ,ho,,W "« l “ vc been diflicuil for the learned 
is ami what si . f ^erence to standard boohs as to svhat Hornet's method 

Oit rasIn asS? T,' of "”' k “• We fail, to see the necessity or statins in 
Ssi^Ta? h u d,Tr ha 'f b '™ ma de by the Pisblse Analyst. Apart 

Counsel that a decision docs not support the contention of learned 

the Public Analyst ^ factcou d not legally actsolely on the basis ofthe report of 

blamecarFbeJa id^i rw * 0 C3 “ mInc d« Public Analyst as a witness in the case no 
a^ .r^ffierthe G?,,^ p ™ ecuUon - The report of the Public Analjst was there 
WmnriSc steSSSJ W £? ted him to *« examined as a witness 

ground that tSr Pnhl.<- a c The prosecution cannot fail solely on the 

&Zn«nded U.M l™^ > i™ d "»• bc 5 n called in the ease. Mr. Gsnatn. 
report for ourselves and 1 docs I 101 contain adequate data. We have seen the 
of the appellants as inadequate xrh* I”.”* fac ! diat il . was not challenged by any 
it contams the necessarv data in ^ cn i* 'r^ put into ev ‘dence, we are satisfied that 
powder examined b^hun «u “? P ' ° rt of die conclusion that the sample of turmeric 
S* analysed die „ Thc rcport «“ «** die result of 
three tests and the microw-nnir in the Public Health Laboratory. Two out of the 
powder. The miscrosconiervt,nV Cai J Una, i IOn rc ' ea ^ e d adulteration of the turmeric 
could well be regarded ^ prcscncc of P olIcn »»!**. Th ? 
ingwith tlie facts. Mr Canatra 1 the mind or a Judge or Magistrate deal- 

not made by the Publ, c Analyst hir^elf 1 \ *t C rcport slim ' s diat the analysis was 
says is “ I further certify that 1 haw- u Y sor ? conc * liC - What the report 
pie and declare that result nFth~\ C C f U,cd bc analysed the aforementioned sam- 
what was done was under the to be as follows." This would show that 

be regarded as quite sufficient pcr ' ,1,onoP die Public Anal>st and that should 

tliat the report is aTmtsst ble°o n I°v^ V " ^ * ection 1 1 of tJjc Act, Mr. Ganatra said 
section l > (1) (a) by the Food ^ P cr *° n to whom notice »s gi'en under 

to base it analysed/ The £w ' lhat oh ^ 1 « r ^ng the sample was 

whom the sample is taken and , } 0,,CC J° be gnen onl> to the person from 

<0 eppebe .he P pe™„ to Si "^'Jmple 1 ’^’e' f ' “ 'W 
Inspector so that he may know that ta * LCn .°f die intention of the Food 

Inspector a part of the *“' T th 5 "S*»» ^ obtain fiom the Food 

t F w. unouity taken by way of sample by the Food Inspector. 



M. K. RUPAREL V. STATE 0 T MAHAFASBTRA (Mudiioikar, J.). 


This is with a view to prevent a plea from being raised that the sample sent to the 
Analyst was of a commodity different from die one from which the Food Inspector 
has taken a sample. . What bearing this provision has on the admissibility of the 
evidence of the Public Analyst is difficult to appreciate . Once the report of the 
Analyst is placed on record at die trial it is admissible against all the accused persons. 
What it shows in the present case is that the commodity of which Kodumal had 
taken possession contained turmeric powder which was adulterated. Therefore, 
since it is admitted and also established that the bag of turmeric powder from which 
sample was taken had been despatched by the appellant Mangaldas, the report of 
the Public Analyst could be properly used against him in regard to die quality or 
composition of die commodity. 

Mr. Ganatra then said that it was nccccssary to establish that the appellant 
had the mens rea to commit die offence. In support of his contention Mr. Ganatra 
pointed out that section 19 (1) of die Act deprives only the vendor of the right to 
contend diat he Was ignorant of die nature, substance or quality of the food sold 
by him and not a person in Mangaldas’s position. According to him, the word 
‘Vendor,’ here means the person from whom die sample was actually taken by die 
Food Inspector. We cannot accept the contention. The word “ Vendor,” though 
not defined in the Act, would obviously mean the person who had sold the article 
of food which is alleged to be adulterated. Mangaldas having sold the bag to 
Daryanomal, -was the original vendor and, therefore, though the sample was taken 
from Kodumal he will equally be barred from saying that he was not aware of the 
nature, substance or quality of the turmeric powder in question. Moreover, it is 
curious diat a person who sought to get out by saying that what he had actually 
sent was not an article of food but something else should now want to say that he 
did not know that though it was an article of food it was adulterated. 


We may now refer to two decisions upon which learned Counsel relied in support 
of his contention. The first is Municipal Board, Bareilly v. Ram Gopal 1 2 . There the 
question was whether a shop-keeper who allowed the owner of adulterated ghee to 
sell on his premises was entitled to say in defence that he was ignorant of the quality 
of ghee which its owner was offering for sale. It was held by the Allahabad High 
Court that he was so entitled. We fail to appreciate how this case is of any assistance 


in the matter before us. For, here, the turmeric powder admittedly once belonged 
to Mangaldas and was in fact sold by him to Daryanomal. At one stage, therefore 
Mangaldas Was the vendor of the turmeric powder and, therefore, falls squarely 
within the provisions of section 13(1) of the Act. The second case is Ravula 
Hariprasada Rao v. The State a . What was held in that case is that unless a statute 
either clearly or by necessary implication rules out means rea as a constituent part 
of the crime, a person should not be found guilty of an offence against the criminal 
law unless he has got a guilty mind. The proposition there stated is well established. 
Here section 19 (1) of the Act clearly deprives the vendor of the defence of merely 
alleging that he was ignorant of the nature, substance or quality of the article of 
food sold by him and this places upon him r the burden of showing that he had no 
mens rea to commit an offence under section 17 (1) of the Act. In a recent case-—* 
State of Maharashtra v. Mayer Bans Geoige 3 this Court had to consider the necessity 
of proving mens rea in regard to an offence under section 23 ( 1 ) (a) of the Foreign 
Exchange Regulation Act (VII of 1947) read with notification dated 8di November, 

1 962, of the Reserve Bank of India. The majority of Judges constituting die Bench 
held 'that on the language of section 8 (1) read widi section 24 (j) of die above 
Act the burden was upon the accused of proving that he had die requisite permis- 
sion of die Reserve Bank of India to bring gold into India and that there was no 
scope for the invocation of the rule that besides die mere act of voluntarily bringing 
• , n -r nc iia anv further mental condition or mens rea is postulated as necessary 
to constitute an offence referred to in section 23 (i-A) of thc.abovc Act. We are, 
th erefore, unable to accept the contention of learned Counsel. 

1. (.940) 42 Crl. L.J. 243 2 J- <***) 1 S C-J. 363 : (1*6) M.L.J. (Cd.) 

2. (1951)S.C.J. 296 : (1951) 1 M.L.J. 51- • 

1952 S.C.R. 322. 
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~='Sf ;;SS$ SSAS 

^JSl^?°Ymf ntt “ UOn ,!,hatfor “ »»«.« tn bSSEViSlh 
?SSScf?c„m2^ fl,?'" 0 " “ ; C<IU,red b r th ' Food >”JP«tor to *11 to hot 
be regarded as sale ** a ” c * emen t of compulsion and, therefore, It cannot 

decision in Food Insbtc'nr IP^p *^ e contention he has placed reliance upon the 
care h” obren ed^rem *“■*» N.jSr, J , who decided die 

of statutory power* w not^ 2 le WM^the * le,zurc r or corapubory acquisition in exercise 
' ale in rJucrx 2 (* .,) i 0Td , I ? ar £ of that word Nor does the definition of 

even under the definition u that there m i iff ki? 0 *? for 4 l? a ' 7 s L* rn:lke ll onc for > ,he Cnt rw I u “ ,te 

raution, merely states that the wool ,->1 Thedefinitionapparentlybywayofabundjrt 

cred.t or by wiy of wh«h« EfS? f 1 T*" of “«« of food whether /or cath or on 

for analysis and all that drc definition wflol ° i,e or retail, for human consumption or toe cr 

Mle of food is nonetheless a sale ”£1 reason ofth? ef!? ,0 * hC *l ue « 1 ° n wc are considering is that s 
for analysis. ™ nofthe act that it svas not for consumption or use, but only 

* * • 


Amirllal Digital* a 3d Public pi?*? 1 ,n mw *, was taken in Aft v 

‘he sale was to a 5an,tarv it ' Da ? a l Ujt Ebrahtr * /Won « In both thty 
the \endor for the purpose ' 1 ! pec,or ' vho h ad purchased the commodity free 
transaction was not orTvoIuntanf Sh II \ ,a3 . contcndcd « n these cases that the 
This contention was rciected r? *J atu , r , c , a ” d > therefore, did not amount to a sal 


tonsucuon was not 11 was contended', n thii'^ that th 

This contention was reiccted r? *} atur , c therefore, did not amount to a sale 
t “ There .S also no Jtmrttd Dho & tlal * W the learned Judges heM 

£^ I I , K? n^" ,tw: “muff of i 1 "tide Should not be held to have been told t 

reg.ud to ^vl ?^fL5 U ' tOTn ' r Moreover secticm M „ V f e hi ‘ P 2 " 1 for ,h4 »ruele purchased 
i? U .. M .l h JJ ns P cet ° r * owning a„ ^ mc \‘ he word ’ P^* 4 ^ ‘* dl / 

.r .v„ .t?. wd paying .he pnee W 

* ”** * ran,4 d such a transaction to be regarded as a sale fo 


. J*C iTiKES”?' • ® b “mmg an arucTf^.i," ““ ‘ hc purchase 

of that Court. In //aff */) T* rclied u P on sacral reported decnior 
^tmton i O r FoodAdul,cmnonZ, re,/ ; n ’ “"*■ »>"<* was under tire Mad. 
’■« yten by Honvill, j in fnrellt// 11 ! 0 ^’ 9 !- 8 ^ Rara *sw« n i J , dissented fmrn it 
in ruth: fnuaaur v following thedeemor 

tire, transact, o, by wlnd^S i 1 " 3 PM ‘ r**ator V RrmckZlw' M 
— — 1! — an anic ie of fo od teas obtained b) a Samt 
• \WZ) I CtL L.J 132 

1 g^fswst." 

» <■’■«! Mid m .uuBit » 

‘ ? < ? « tlpi’XAfM? „„„ MW. 



^3 DWARftA NATh V. LAL CtiAND. 9$ 

Inspector from tlic vendor amounts to a sale even though that man was bound to 
give die sample on tender of the price thereof. But Mr. Anthony contends that 
a contract must be consensual and that this implies that both the parties to it must 
act voluntarily. No doubt a contract comes into existence by the acceptance of a 
proposal made by one person to anodier by that other person. That other person 
is not bound to accept die proposal but it may not necessarily follow that where 
that odier person had no choice but to accept the proposal the transaction would 
never amount to a contract. A part from this we need not, however, consider 
this argument because throughout the case was argued on the footing that the 
transaction was a ‘ sale.’ That was evidently because here we have a special 
definition of “ sale ” in section 2 (xii) of the Act which specifically includes within 
its ambit a sale for analysis. It is, therefore, difficult to appreciate the reasons 
which led Raman Nayar, J., to hold that a transaction like the present does not 
amount to a sale. We are, therefore, unable to accept that view. In the result 
we uphold the conviction and sentence passed on each of the appellants and dismiss 
these appeals. 

K-.S. — . — ■ — 1 — . Appeals dismissed. 


THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — P. B. GajeNdragadkar, Chief Justice, M. Hidayatullah, J. C. 
Shah aNd S. M. SikriJJ. 

Dwarka Nath . . Appellant * 

v. 

Lai Chand and others . . Respondents : 

U.P. Court of Wards Act (IP of 1912), sections 37 and 53 — Scope and effect— -Sanction under section 37 
for adoption by ward — Adoption in pursuance of — Validity of, if can be questioned in Civil Court. 

Evidence Act (/ of 1872), sections 157 and 32 (7 ) — Scope and applicability. 

Section. 37 of the U.P. Court of Wards Act places a hurdle in the way of adoptions by the wards 
which must be removed before the adoption can be valid. The section affects the competence of the 
Wards to make the adoption and as the consent is a pre-requisite, any adoption made without such 
consent must be ineffective. The section however, does not make the sanction of the Cotu-t of Wards 
to cure illegalities or breaches of the personal law. Nor does the sanction make up for the incompe- 
tence arising under the personal law. It is obvious that if the adoption is void by reason of the 
personal law of the person adopting, the consent of the Court of Wards cannot cine it. Nor would 
the consent take the place of the essential ceremonies or the religious observances where necessary. 
These matters would have to be determined according to the personal law, in civil Court of competent 
jurisdiction. 


Section 53 of the Act merely puts the exercise of discretion by officers acting under the Court of 
Wards Act beyond question. Thus, if the Court of Wards gave or refused its consent to a purported 
adoption, a suit would not lie either to cancel the consent or to compel it. Hie section however does 
not go to the length that after the consent of the Court of Wards the adoption itself cannot be question- 
ed at all. The argument that after the consent of the Court of Wards the civil Court was incompetent 
to reconsider the question of the authority given by the husband cannot be accepted. . 


The Court of Wards was making an enquiry for the purpose of according its consent. It was 
not enquiring into the fact of the giving or authority by the husband to the widow as an “ authority 
legally competent ” to decide that fact with m the meaning of section 157 of the Evidence Act. That 
authority is the Civil Court for the civil Court alone can finally decide such a question. It can do 
so even after the Court of Wards had reached a conclusion and contrary to that conclusion. State- 
ments of witnesses before the officer acting under the Court of Wards Act are therefore not prov- 
able under section 157 of the Evidence Act. Section 32 (7) of the Evidence Act cannot be relied on 
either to introduce the earlier statements as they were made only after disputes had arisen and section 
13 (a) will not applya. — 


*C, A. No. 195 of 1963. 


10th February, 1965. 
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411 ^', a l/ ro . n V. ,h ' JndRment and Decree dated the 24th March, 1959, of tic 
Allahabad High Court in First Appeal No. 76 of 1947. 

Appellant As ‘ ,m “ l “ ■ Scnior Ad '°““ c U- P- Oejel, Adtocate, with him), fb, 

M. V. Gosjami and B. L. Misra, Advocates, for Respondents Nos. a, 7 and 8 
R . S. Gupta, S. S. Khanduja and Ganpal Rat, Adv ocates, for Respondent No. 9. 
Tlte Judgment of the Court was delivered by 

for u PpCal f ns “ from a suit fJ cd by respondents 1 and 2 

brlontnmr to thr F tT" l ° tbc Pbld P ur Estate, for possession of properties 

Allahabad Di«JL? n ""J l ? r n m 5 ,n 1 e P rofits - The Phidpur Estate is situated in 
la™ ion w Ra \ Bah r adur R* Praia p Chand who died on 23rd 

GomdBib?s»rr^ ?? Z ? m f aT of Ali Estate. After his death, his widow Rani 
by her brother r- d d p° ^ EsU } ,C 1121,1 GomtI Blbi was considerably influenced 
follow n/ the r^ ad , an u pr J atS beIon S>ng to some temples. In the jean 

invoK 5 USb3 r n ^ Ram Gom “ B,bi made many endowments 

of the Estate which^thr R a ° d in *^ U y ’ , 9 ao * tbc Court of Wards assumed charge 
‘adopted one 'Btadeshwarf p! " a *, mi3, J ia p a ^ in S- On 2 1st February, 1923, the Rani 
section 37 of theltJ I* Court^f u" d i^a" 2p P 1,etl to thc Court of Wards undcr 
The Collector fMr Krinri Wards Act for permission to make the adoption. 
EdfibS SrtLta l .tf- S ™* dc , an cnf l u, ry and °" 3rd April, 1923, made a Report 
unreliable 9 that he had come7o^ tend , cr ? d be u fore *« 50 conflicting and 
Chand to adontion hv j^ mc “ e concIu,, °n that the authority or Rai Pratap 
that Ram 52 BM iJdedSS provcd - Hc ’ tJlcrcforc ' recommended 

of Revenue accord im-lv rrfn!^ d pci T ni . ss,on *° make *he adoption and the Board 
a deed of adopSm fn firt ? k P e " ni « ,on - Gomti Bibi, however, executed 

sun was filed by Parmeshw^ Daval 7 ’ l 9 * 4 ’ in . fav .? ur of Bindeshwari Prasad A 
m 1925 against Ram Gomtini »! y I w 7 ** thc Plrst P Ia,n tifTin the present suit) 
challcn s i„fSvS,i?„ “'ndeshwan Prasad and the Court of Ward! 

decreed htraXld Saflt,/ S“ I*" 1 * *■* A “fr>»'. '9»6. the 

Court of Wards Act 10 J2 anH^ ad< y t,0 P was contrary to section 37 of the 0 P. 
d,c ado P l, on was not' obtained ™ P crm, ” ion ,0 *** 

Bindeshwan Prasad’s ^rothJi-vl'm 9 ° ur ! oP Wards for permission to adopt 
Fresh enquiries about the authont^rJl*^. Na , dl " ho “ . th . e P" 3 *?* appellant. 


Fresh enquiries about the author !* m r ^' va /^ a , Natli \\ ho is the present appellant. 
Mr. Thompson. He eiaminrri'^^ ,bc husband were made by the then Collector 
«*riier suit or 192^. After mm'!! 1 nasa / rora 2 bst Pdcd b y Gaya Prasad in the 
grant of permission* tinder sectionQ^of n, ^tt r^ ncc ’ Collector recommended 
was accordingly granted bv P* B ' Court of Wards Act and permission 

*Hc Rani id^cd R ^ nu '- On 28th November, W, 

the Court or Wards releas d the F,f *, Ph,d P ur - Immediately after this adoption 
of Dwarka Nath who was a minor ^ ' 2nd assu,ncd charge of it again on behalf 


„r r> — , «» naras re 
of Dwarka Nath who \ 

by Pinnofcw ttml’JSi ^."4™°“° ? lb „‘ ditd and ,h ' proem suit vat filed 

‘?1ltW' d 6/16 *>“ r ' in fe E'i, " ,a xi,- Asa "'*' 10 wh '’“ Dj !'* 1 

ofAlUhubad s.ho held iKe, etc Silt 5' T,> u 5U, ‘ w “ decreed by the Cml Judp: 

nflUi Praup Chand and Za Dayal was ,he /cares, re.ere.onef 

2“ .nsalid a, ,l„ re ,, a . pTOfof 1 CTOd . h “"’ 3nd r “ r,h ' r that die adoption 

Con,., Bibi to mate fesErS*' 1 ' S e “ b >’ ** Praup Chand .0 Ram 
drc reed snth mesne profits amounrinTv « IU * 2 T dc claration and possession wai 
?? ,,ector a »d Court of W a „I. J}. j° B-s. 83,000 against Dwarka Nath_*nd 
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24 th March, 1959, Ae High Court a ffirmed tli e decree except in respect of mesne 

projtls. The High Court certified the case as fit for appeal to this Court and the 
present appeal results. 


At the hearing ,Mr. C. B. Agarwala stated on behalf of the appellant that 
he did not challenge that Parmeshwar Dayal was the nearest reversioner of Rai 
Pratap Chand. We arc also not now concerned with the endowments. 
Mr. Agarwala contended that the findings about authority by Rai Pratap Chand 
to the adoption were erroneous and required to be reconsidered. In seeking recon- 
sideration of this finding, Mr. Agarwala relied both on facts and law. In so far 
as his claim is to have the evidence reconsidered, it may be stated at once that it 
is not the practice of this Court to examine the evidence at large specially when 
the High Court and the Court below have drawn identical conclusion from it. 
In this case, the evidence about the authority, such as it was, was considered both 
by the Trial Judge and the High Court and they could not persuade themselves 
to accept it. Following the settled practice of this Court we declined to look into 
the evidence for the third time, but we permitted Mr. Aganvala to raise arguments 
of law and we shall deal with those arguments now. 

Mr. Aganvala relies upon sections 37 and 53 of the U.P. Court of Wards Act, 
1912 and contends that inasmuch as the Court of Wards made an enquiry into the 
truth of the allegations that Rai Pratap Chand had given express authority to Rani 
Gomti Bibi to make an adoption after death and found in favour of authority, 
the conclusion of the Court of Wards to grant permission and the reasons for the 
decision cannot be questioned by a civil suit. This argument, in our judgment, 
cannot be accepted. Section 37 of the U.P. Court of Wards Act in so far as it is 
material, reads as follows : — - 


“37. Disabilities of wards — A ward shall not be competent — 




(£} to adopt without the consent in writing of the Court of Wards 


to 

Provided, first, that the Court of Wards shall not withhold its consent under clause (b) 

if the adoption is not contrary to the personal or special law applicable to the 

ward ” 


The section obviously places a hurdle in the way of adoptions by the wards which 
must be removed before the adoption can be valid . The section affects the com- 
petence of the wards to make the adoption and as the consent is a pre-requisite, 
any adoption made without such consent must be ineffective. The section, however 
does not make the sanction of the Court of Wards to cure illegalities or breaches of 
the personal law. Nor does the sanction make up for incompetence arising under 
the personal law. It is obvious that if the adoption is void by reason of the personal 
law of the person adopting, the consent of the Court of Wards cannot cure it. Nor 
would the consent take the place of tire essential ceremonies or the religious obser- 
vances where necessary. Those matters would have to be determined according 
to the personal law in civil Court of competent jurisdiction. 

Mr Agarwala argues that section 53 is a bar to any suit questioning the adop- 
tion made I to the consent of the Court of Wards to the adoption has been 

given. That section cannot be used in this manner It read . 

SCJ— 13 
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“ JO The exercise of any ducr «« 0 a conferred on the State Government or the Court of 
\\ ardi by tin \ct shall not be questioned in any cml Court r ne Uourt ot 

( 2 ) 

TTicS'ction merely pun the exercise of discretion by officers acting under the Court 
of Wards Act beyond question Thus, if the Court of Wards gave or refused I 
f 0 1 *” 111 ? f "“fopuot, a suit would not he either to clncel the consent or 

to compel u The section, however, does not go to the length that after the consent 
of the Court Of Wards the adoption itself cannot be questioned at all There arc 
no words m the section to this effect nor can such a result be implied If the Court 
of Wards save its concurrence to a proposed adoption, the bar created by icctim 37 

att?cb\n aS?d& r iS“ona d ’ b “ l,t T Uld f ot . makc lhc a >fopt.on immune from 
?hm Mr AraiSda.m?tb 8 ^T' l0 "" ,h ‘ < ? ado P , ‘ ,, »s are usually questioned 
mere Mr Aprwala claims that the reasons for the consent of the Court of Wards 

douSf ffie imTof Wa a "b »■*■-'«“>» =3 (1) Th'"«„„o, b7a“ep,ed No 
AatLiPtaM Cffiand ha, s d d‘ K 1™ for purpose ofsit.on 37 

that after the eonent of the Court of Ward, the cit'd U C• gm 'r" , • CS “' ar ^ mer “ 
reconsider the question oflhe authomy^en'by the'husbaTcannot beaccepted' 

dered th„ evtdenee High Court eons, 

stances and found it unacceptable The tnalT.w f attcndm S “ rcura 
sverc present when R a . Pratap Chand is aflLWo E? d ° Ut lh ? t 35 ****** 
widow and as it was also suggested that thitftl k h \ g,ven authority to hi* 
belies able if the statements 3 n! 7 k,* . . fact sh ? u,d bc "corded « was un 
prepared then and there The Hieh autbont >’ "°uld not hate been 

opinion of the trial Judge but discussed the ^ Con } (:nt ltscIf "ith accepting the 

High Court Pointed out that Rai Satin d \ novo and rc J«‘« d The 

his death and his wife was years d Wa ? ? n y 30 > car5 old at ,Jie time of 

of basing an issue F\idence shosvs that th hC ^ d not ba ' c abandoned the hope 
thought that Rai Pratap Chand was ditnJ^Th” t ? 8 ko pUt ofF bccausc *t was not 
Ran. Com,, B.b. T” TT 1 ou * ,ha ' 

four doe^ents making different endostmenu ’ 9 r >, , a " d '9fo August 1904 

tioned that she had been asked bv her k„.k 13 r n non , c °f these documents she men 

tmentlypointed outth'ttheom^^ttdVh?,^ Tht “'S 1 ' P« 

to his Wife and the oral will to make tK^'j 1,131 tbc ^^aration of the authority 
Chand at the same time and T' m3 ,. d ' b > ^ 

endowments m these documents Mr i figured 35 the reason for the 

for the endowments might be expected irThTI^!? cor, t cnds that even if the reasons 
the deeds should have recited the irrelesinv 11 u not logical to say that 

Com,, Bhito male thcad“!„n Th^,^' ha ' ^"‘r «* *»«* to Ram 
the two direction, of Ra, Pratan Chand b .“‘ ,h ' foot remains that 
of authority was not recited in thedoe,,™ hand »« band , and even if the fact 
will to make the endowments to be . one J^ 0U,cI expect at least the oral 

about oral directions to Rani Gomti Bib^w^i,,,^ * * bo ' vl that the whole story 

Mr Agarwala then seeks to use thr 

witnesses before Mr Tliompson In liSfc*S em * 1 ? udc b F Caya Prasad and the 
tions II 32 and 157 ofthc Indum SJ r ‘> 1 da ™ was based upon see- 

these statement, anddecluied toatlachanv'ved^*"'. 1 ? 1 ' II, S h Co “ r ‘ Court rejected 
upon before us , but the other two section, ? *° r hcra Schorr 1 1 was not rel ed 

the evidence read Seclton 157 ofThe^ eT V* r ' Tm > >° ™ an elTutt to fuse 
at oi the Indian Evidence Act la,, down 
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t „ J° 7 : Fomc l ^“lenunts of witness may be proved lo corroborate later testimony as to same fact.— 
;.L „ C , r *?, corrob ° rate the testimony of a witness, any former statement made by such witness 
t0 the same fact at or about the time when the fact took place, or before any authority legally 
competent to investigate the fact may be proved. J> 


Two circumstances, which are alternative, aie conditions precedent to the proof of 
earlier statements under this section. The first is that the statements must have been 
made at or abou t the time when a fact took place. The fact here is the authority said 
o have been given by the husband in 1901. The statements were made on 18th 
ecember, 1928,. 27 years after the event. They cannot be said to have been made 
at or about the time when the fact took place”. Further, as rightly pointed out 
by the High Court, the Court of Wards was making an enquiry for the purpose of 
according its consent. It was not enquiring into the fact of the giving of authority 
as an authority legally competent.’ That authority, as we have pointed out already, 
is the civil Court for the civil Court alone can finally decide such a question. It can 
do so even after the Court of Wards had reached a conclusion, and contrary to the 
conclusion. Section 157 therefore cannot make the statements provable. 

. Mr* Agarwala next relies on section 32 (7) of the Indian Evidence Act to 
introduce the earlier statements. That sub-section reads : 

“ 32. Statements, written or verbal, of relevant facts made by a person who is dead, or who 
cannot be found, or who has become, incapable of giving evidence, or whose attendance cannot be 
procured without an amount of delay or expense which under the circumstances of the case appears 
to the Court unreasonable, are themselves relevant facts in the following cases : — 

******* 

******* 

(7) When the statement is contained in any deed, will or other documents which relates to 
any such transaction as is mentioned in section 13, clause (a). 

****** 


Clause (7) makes relevant statements made in deeds, wills and such order documents 
which relate to transactions by which a right or custom in question “ was created, 
claimed, modified, recognised, asset ted or denied” [to add the words of clause (a) 
of section 13], The clause does not allow introduction of parole evidence, see 
Field on the Law of Evidence, 8th Edition, page 202. Such parole evidence may be 
relevant under clause (5) of section 32, but that is not relied upon. We questioned 
Mr. Agarwala whethei he wished to lely upon clause (5), but he did not wish to 
put his case under that clause and we need not therefore consider the application 
of that clause. We think Mr. Agarwala is right in taking this course, because clause 
(5) requires that such a statement should have been made before the question in 
dispute was raised. The statements in question were definitely made after the ques- 
tion in dispute in the suit had already arisen, because one enquiry had already 
been made by Mr. Knox and the statements now relied upon were made in the 
second enquiry before Mr. Thompson. 

Mr, Agarwala next wishes to use the statements made by Gaya Prasad on 1 4th 
March 1926 “ Exhibit 72 ” ; but that clearly is not admissible, because when it 
was made in the suit, Gaya Prasad was being examined as a party before issues 
were framed. In fairness to Mr. Agarwala it may be mentioned that he did not 
press the point after noticing the above fact. 


Mr Aearwala contends lastly that as Dwarka Nath was adopted on 28th Novem- 
ber 1929, and the present suit was filed on 21st May 1945 after more than 15 years 
and as during this time, Dwarka Nath had been considered by everyone to be legally 
, run cAn-nt-pA the suit ought to have been dismised It may be pointed out 

‘> rD »” u Ka,h ' Hc tod 
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filed an earlier suit and questioned the competence of Ram Gomti Bibi to make 
the adoption of Bindeshwan Prasad In that suit he had denied that Rai Pratap 
Chand had given authority to his wife to make the adoption of a son after hu 
death He consistently denied the validity of the second adoption and in these 
circumstances, it cannot be said that he was concluded by any rule of law from 
questioning the adoption of Dwarka Nath after Ram Gomti Bibi’s death 


On an examination of all the legal pleas 3gainst the judgment oT the High 
Court we are satisfied that none of them avails the appellant In so far as the 
questions of fact arc concerned we have already stated that we do not propose to 
go into them as it did not appear to us that there was any legal reason for reach- 
ing a different conclusion 


We accordingly dismiss the appeal but order that the parties shall bear their 
own costs throughout 


KS 


Appeal dismissed 
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il] GENERAL ASSURANCE SOCIETY LTD. v. CHANDMULL JAIN. 

THE- SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdictian) 

Present — P. B. Gajendragadkar, Chief Justice, K. N. Wanchoo, M. Hidaya - 
TULLAH, V. RAMASWAMI AND P. SATYANARAYANA RaJU, JJ. 

The General Assurance Society Ltd. , , Appellants* 

• v. 

Chandmull Jain and another . . Respondents. 

Insurance — Proposals, tellers of acceptance, cover-notes and policies, nature and interpretation of— Cover- 
notes if to accompany letters of acceptance — Reference therein to conditions in policies — If effective. 

Contract of Insurance — Essentials — Condition in policy giving power for cancellation at will — Mutual 

Binding on parties — Power of cancellation to be exercised before commencement of risk. 

The respondents submitted proposals to the appellants with a view to insuring certain houses in 
Dhulian for Rs. 51,000 and Rs. 65,000 in respect of 2 holdings against fire, and including loss or 
damage by cyclone, flood and/or change of course of the river Ganges, erosion, landslide and subsi- 
dence. They, were accepted by 2 letters dated 3rd June, 1950, which stated that, in accordance with 
the proposals the assured was held covered under cover-notes enclosed therewith. There is a dispute 
whether they were so enclosed. It appears from the copies of the interim cover-notes filed at the trial 
by the appellants that they bear the date 5th June, 1950. The copies filed contain a clause that the 
insurance against damages was for one year and subject to the terms, of the proposal and to the usual 
conditions of the policies of the appellant society and limited to a period of 30 days or the dates of issue 
of policies or if the risk be declined by the notification of such declaration. 

Premia were paid on 7th June, but as no policies were received the respondents wrote a letter 
on 1st July asking for the policies or for extending the cover-notes. It was not done. 

On 6th July the appellants sent letters cancelling the risk. The respondents wrote back that they 
could not do so as erosion had already commenced. The appellants pointed to Condition 10 of the 
Eire Policy of the company and asserted their right to so terminate at the option of the Society which 
the respondent countered by saying that it applied only to a fire risk and not to others. 

The houses were washed away on 13th and 15th August. The suit filed by the respondents was 
dismissed but was decreed in appeal to the extent of Rs. 1,10,000. The High Court certified the case 
as fit for appeal and on appeal to the Supreme Court by the Society. 

Held, documents like the proposal, cover-note and the policy arc commercial documents and to 
interpret them commercial habits and practices cannot be ignored. A cover-note is a temporary and 
limited agreement. It may be self-contained or it may incorporate the terms and conditions of the 
future policy in which case it may merely refer to a standard policy. 

During the time the cover-note operates the relations of the parties are governed by its terms 
and conditions or more usually by the terms and conditions of the policy bargained for and to be 
issued. Even when there is delay in issuing the policy the relations will be governed by the future 
policy if the cover-note gives sufficient indication that it would be so. 

The essentials of a contract of insurance are (i) the definition of the risk ; (ii) the duration of the 
risk ; (iii) the amount of premium ; and (iv) the amount of damages. The policy besides containing 
these essentials usually lays down and ensures the rights of parties and the obligations of each side arc 
also defined. 

Even if the letter of acceptance of the proposal went beyond the cover-note in the matter of dura, 
tion, the terms and conditions of the proposed policy would govern the case, for where contract of 
insurance is complete it is immaterial when the policy is actually delivered ; the rights of parties are 
governed by the policy to be, between the acceptance and delivery of policy. Even if no terms are 
specified in the letter of acceptance or the cover-note the terms contained in a policy ordinarily issued • 
would apply. 

The cover-notes might be sent later without impairing the effect of the reference to them in the 
letters of acceptance. 

In interpreting documents relating to contract of insurance the duty of a Court is to interpret 
the words in which the contract is expressed by the parties ; it is not for the Court to make a new con- 
tract however reasonable it may be. 


•C.A. No. 835 of 1963. 
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( 1 # 

In the instant ej- the proposals, the letten of acceptance and the copies of the cover notes 
(filed wuh the written statement) make jt clear that a contract of insurance under the standard 
policy of fire and emended to coxjr flood etc , has come into being The letters of 
acceptance expressly mention the cover-notes and the cover notes expressly mention that it wi 
subject to the usual conditions of the policy thus Condition 10 of the fire policies appl cd 

The argument that that condition could not operate between the parties till the policies were 
signed and delivered — it never happened in this case-cannot be accepted Further the assured cannot 
sustain the suit except by basing it on the policy and in the plaint the policy was, in lact, invoked 
Condition 10 gives mutual rights to the parties to cancel the same , it is sound Ml principle and 
is not an unusual term Cancellation is reasonably possible before the liability under the policy has 
commenced or has become inevitable and it is a question of fact in each case whether it u legitimate 
or otherwise 

On facts there is no evidence to establish that at the time of cancellation the insured houses were 
in such danger and the loss had commenced or become inevitable 

The rights of the plaintifls to the policy and to enforce it is lost by the cancellation made by the 
insurer 

Sun Ftre Office v Hart and ethers (1889) L.R 14 A.C. 98 and The Central Bank of Indus V Hartford 
Fbt Insurcn t Co Ltd (196a) 1 Comp L. J 226 (1965) 1 S C- J 498, relied on 

Appeal from the Judgment and Decree dated the 13th/14th July, 1961, of the 
Calcutta High Court in Appeal No 44 of 1959 

G D Agarttald, Senior Advocate ( B M Agarwala and S X Shroff, Advocates* 
with him), for Appellants 

jVtren Dt, Additional solicitor of India (G L Sangh i and A<rm<z( Aumar Ghoshal. 
Advocates and J D Dadachanjl, 0 C , Mathur and RaoinJer Xdraln, Adi ocates of 
AI/s J D Dadachanjl (3 Co , with him), for Respondents 
The Judgment of the Court was delivered by 

IIiJa)atullah,J — This appeal is taken from a judgment of the High Court of 
Calcutta, 13th and 14th July, 1961, by which a Division Bench of the High Court 
reversing the judgment of a learned single Judge of the same Court, decreed the res- 
pondents' claim for damages The circumstances were these The appellant is a 
general insurance company On 2nd June, 1950, the respondents submitted pro- 

f osals to the Company with a view to insuring certain bouses in Dhulian bearing 
lolding Nos 274, 274/A B C and D and 273, 273'A B-C and D for Rs 51,000 and 
Rs 65,000 respectively against fire and including loss or damage by cyclone, flood 
and/or change of course of river of erosion of riser, landslides and subsidence The 
town of Dhulian is situated on the banks of the Ganges and for scseral years the ni'cr 
had been changing its course and in 1 9*9 a part of the town was washed awaj The 
insurance was obviously effected with this risk in sight The period of insurance 
was to be from 3rd June, 1950 to 2nd June, 1951 The Company accepted the pro- 
posals by two letters (Ex D )on 3rd June, J950and the letters stated that in 
accordance with the proposal the assured was held covered under cover notes en- 
closed with the letters At the back of these letters of Acceptance, there was des- 
cription of the houses and an endorsement which read * 

“ loci ad eg cyclone flood and/or loss by change of course of fiver diluvium and/or erosion 
of River, landslide and. or subsidence. It is further noted that there is a thatched building of 
residence wnhin 50 ft of the above premises.” 


proposals were filed by the Insurance Company along with the written statement 
and they were said to be copies of cover notes sent with the letters of acceptance 
but they bore the date 5th June, 1950 There is some dispute as to whether they 
were at all enclosed with the reply showing acceptance of the proposals Of the 
two cover notes which are identical except for details we may read one only - 
“ Messrs- Chaadrrrall Lai Chand P O Dh-dun Marsh dabid bemr deurn rt 
Insurance trora lc*a by Hr* for Rs. 5 1 .000 on live foilerwirg property vfe* — M 

One pucca built and roofed bldg <C- J Viandah) holding No 274 274-A. 274 T1 and 
occrd as residence and or shop for the » orafe of ilj drc— rated G nut e'Z 

caches titiott al Dhuban. Ward No- JV, D-smct Sh/dabad <WM*Pau) «=d safety 
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In cl. Loss or damage by cyclone, flood and/or change of course of river and/or erosion of river, 
landslides and/or subsidence. 

It is further noted that there is a thatched bldg, or residence within 50 ft. of the above premises 

for one year from 3rd June, 1950 to 3rd June, 1951. 

The said property is hereby held insured against damage by Fire, subject to the terms of the 
applicant’s proposal and to the usual Conditions of the Society’s policies. It is, however, expressly 
stipulated that this protection Note cannot, under any circumstances be applicable for a longer 
period than thirty days, and that it is also immediately terminated before that date by delivery of 
the policy, or if the Risk be declined by the notification of such declinature. 

Prem.: Rs. 892-8-0 Fire at 28 as per cent. 

Prem.: Rs. 382-8-0 Flood and other risks 
at 12 as per cent. 


Premium: Rs. 1,275-0-0.” 

On 7th June the assured sent the premia by cheque. As no policy was received 
by them, the assured wrote a letter on 1st July (Ex. A/g.) asking for the policy 
or for extension of the cover-notes. This was not done. 

On 6th July, 1950, the Company wrote to the assured two identically worded 
letters (except for changes in amounts and numbers of the policies) which read : 

“ Calcutta 6th July, 1950 


To 

M/s. Chandmull Lai Chand, 
P.O. Dhulian, 

Murshidabad- 
Dear Sir, 


In accordance with the inspection report lodged with this Co., we cancel the risk from 6th July, 
1950 as noted below. 

The relative Endorsement is under preparation and will be forwarded to you in due course. 

Yours faithfully, 

Sd. Illegible 

Ag. Manager and Underwriter. 

Nature of Alteration : 

The above cover-note is cancelled by the General Assurance Society Ltd., as from 6th July, 1950.” 

On 15th July, 1950 the assured wrote to say that they held the Company bound 
because although there was no erosion by the river when the proposals were sub- 
mitted and accepted, the Company was trying to get out of the contract when the 
river was eroding the bank. They ended this letter by saying : 

“ Now when the erosion and/or change of course of river and/or subsidence have commenced, 
it is quite impossible to take any precautionary measure or to reinsure the same with any other 
office of Insurance at this stage.” 

On 17th July, 1950 the Company prepared an endorsement for the policies can- 
celling the risk and sent the endorsements to the assured. The endorsement read : 

(C 


In the name of Messrs. Chandmull Lalchand, P. O. Dhulian, Murshidabad. 

It is hereby declared and agreed that as from 6th July, 1950, the insurance by this policy is can- 
celled by the General Assurance Society Ltd., Calcutta, and a refund premium of Rs 

is hereby Slowed to the assured on a pro rata basis. 

Sd. Illegible. 

Ag. Manager & Underwriter. 

Calcutta, „ 

In reply the latter said that as the risk had already “ commenced ” and “ taken 
place ” there could be no cancellation as there was no time left for the assured to 
take precautionary measures by reinsuring. In reply the Company referred to Condi- 
tion 10 of the Fire policy under which the Company claimed to cancel the policy 
at any time. Condition 10 of the Fire policy read 
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“ 10 This insurance may be terminated at any t me at the request of the Insured in wh ch 
ease the Society will retain the customary short period rate for the time the policy has been in force 
This insurance may also at any time be terminated at the op ion of the Society, on notice to that 
effect being given to the Insured inwhich casethc Society shall be liable to repay on demand a rate- 
able proportion of the premium for the unexpired terms from the date of the cancelment 

In reply the assured wrote on 2nd August that the condition did not apply to 
any risk except that of fire and could not, in any event, protect the Company after 
the risk had commenced On 13th and 15th August the houses were washed 
away After unsuccessfully demanding payment under the policies the assured 
filed the present suit on the Original Side of the Calcutta High Court It was dis- 
missed with costs by G K Mitter J , but on appeal the claim was decreed to the 
extent of Rs 1 ,10 000 with costs, the decretal amount to carry interest at 3 per 
centpcrannum The High Court certified the case as fit for appealandthe present 
appeal has been filed by the Company 

Before wc deal with the question in dispute we may say a few words about the 
position of the Ganges river in relation to the Dhulian town in general and the in- 
sured houses in particular The town of Dhulian is situated on the bank of river 
which for several years has been changing its course and eroding the bank on the 
side of Dhulian In 1949 there was much erosion and the river had come as close 
as 1 j to 2 furlongs from the town and a few of the godowns lying close to the bank 
had been washed away There is ample material to show what the condition of the 
river in relation to the insured houses was between 2nd June, 1950, when the propo- 
sal for insurance was made and I3th/1 5th August when the houses were washed away, 
with particular reference to the 18th June 1950, when one P K Ghose (DW 2) 
visited Dhulian to make local inquiries on behalf of the Company and the 6th July, 
when the Company cancelled the risk and withdrew the cover The evidence comes 
from both sides but is mostly consistent Lalchand Jain (P W 1) lor the assured 
stated that on the 2nd of June the houses were 400 500 feet away from the bank of 
the river (Q-73) and on that date there was no -erosion because the river was quite 
calm (Q-132) This continued to the second week of June (Q 136) The river began 
to rise in the 3rd week of June but there was no erosion (Q-137) Erosion began by 
the end of June (Q 142) and the current was then swift (Q 144) and the right bank 
started to be washed away Houses within 10—50 feet of the bank were first affected 
in the last week of June (Q-180) At that time the insured houses were 400 450 
feet away Even on 15th July, 1950 the distance between ihcsc houses and the river 
was 250 feet (Q 179) Surendranath Bhattacharjce (PW 2) Overseer a rd Ins- 
pector, Dhulian Municipality, stated that the erosion started four or five days after 
Rathajatra which took place on or about 20th June, 1950 Bijoy Kumar (P \V 4), 
Retired Superintending Engineer, is an important witness He submitted three reports 
Exs F G and H to Government on 27th May, 1949, 4th November, 1949 and! I th 
September, 1950 In these reports he gives a description of the scouring of Dhulian 
town,on 5th August 1950 He said nothing about the state of affairs in the first 
week of July which he would undoubtedly have said if erosion had already begun 
them With his report submitted on 11th September, 1950, he sent a letter of 9th 
August, in which he said that he had visited Dhulian Bazaar on 5th August, 1950, and 
found that the scouring of the compound of the Police Station at the junction of the 
Ganges and Bagman overs had begun a fortnight earlier ard that scouring roust 
have been at the rate of 20—25 feet per day ITom this evidence it is possible to 
form an opinion about the state of the river on or about 6th July, 1950 To that 
we shall come later 

The learned single Judge at the trial held that Condition 1 Oof the policy' applied 
to all the risks covered by the policy and not the risk from fire only Although 
the policy was not ready, the proposal not having been declined during the period 
of the cover note, the learned Jud« held the policy' was bound to issue and the 
extent of the protection would thus be according to the Company s usual terms and 
subject to the conditions in the policy Reiving therefore, upon the dida of the 
Judicial Committee in the Sun Fire Office v Hart and others', the learned Judge 
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gyve a. wide meaning to Condition 10 and hold that the Company was within its 
rights in cancelling the policy as and when it did. The learned Judge pointed out 
thatthe condition was a usual provision in a policy of the fire insurance and an assurer 
cancelling the policy under that condition, need give no reasons and every defence 
was open to him and the reasons, if given, could not be examined in a Court of law. 
Finally, the fact that no reasons were given or that the report of Ghose was not 
produced or that Ghose did not support Dangali, the Manager, was held to be im- 
material because reasons like motives, were held to be immaterial. The suit was 
accordingly dismissed with costs. An appeal under the Letters Patent was filed 
against the judgment of the learned single Judge. 

The appeal was heard by P. B. Mukhaiji and S. K. Datta, JJ. The judgment 
on appeal was delivered by Mukharji, J. In dealing with the cancellation of the 
policy the learned Judge considered the matter with and without Condition 10. He 
first considered whether Condition 10 of the policy at all applied. The learned Judge 
gave eight reasons why it did not. To those reasons we will come presently. The 
conclusion of the learned Judge was that the policy had not come into existence and 
did not govern this contract of insurance. As the cover-note was only for a month 
and on its terms had ceased to be operative, a contract of insurance absolute for one 
year was spelled out from the letter of acceptance which was said to govern the re- 
lations of the parties between 3rd July, 1950 (the date of the expiry of the cover-note) 
and 6th July, 1950 (when the policy was cancelled) and till 13/15th August, 1950 
when the houses were washed away. Condition 10 was thus held to be not appli- 
cable. However, assuming that it did, the learned Judge held that it was unreasonable 
and the concellation having been done when the loss had already commenced or 
became so proximate that it could be said to have almost commenced, the Company 
could not be allowed to invoke it. In reaching this conclusion the decision of the 
Judicial Committee was not accepted and the width of the condition was cut down. 
In the result the claim of the assured was decreed in the sum of Rs. 1,10,000 with 
costs in the appeal and the suit. 

There is a preliminary question of fact to which the Courts below have addressed 
themselves. It is whether the cover notes accompanied the letters of acceptance 
of the proposals. The learned single Judge seems to imply that they did and the 
Division Bench holds that they did not. This has led fo a divergence of opinion 
on whether condition 10 of the Fire Policy which enables determination of the 
policy at will on both sides, at all operated. How this finding leads to a discussion 
on the applicability of Condition 10, is a very important circumstance and we shall 
now attempt to do, what we have not done yet, namely, analyse the reasons given in 
the two decisions of the High Court. 

The letters of acceptance state that the “ relative cover ” in each case was en- 
closed. These letters were dated 3rd June, 1950, and stated that the assured was 
covered against risk from 3rd June, 1950 to 3rd June, 1951 and the endorsement at 
the back of the letters has been reproduced by us earlier. That endorsement did not 
state any terms and it did not refer to the terms or conditions of any policy. The 
cover-notes, of which one has also been reproduced in full, held the property insured 
for a period of 30 days only “ subject to the terms of the applicants ’ proposal and 
to the usual conditions of the Societies Polices. ” The learned single Judge held that 
the letters of acceptance incorporated and attracted by reference, the terms and con- 
ditions of the cover-notes and through them the terms and conditions of the policy 
and further held that the relationship could be declined within 30 days under the 
terms of the cover-note but if not so declined, the relationship would be governed 
by the terms and conditions of the policy for the whole of the period of insurance. 

In reaching this conclusion the learned single Judge held that the cover-notes must 
have accompanied the letters of acceptance and in this way Condition 10 was allowed 
to play its part. 

The Divisional Bench took a different view of the matter. The learned Judges 
noted that the letters of acceptance spoke of risk for a whole year and stated that 
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the “ relative covers ” were enclosed The cover notes, it was pointed out, bore the 
date 5th June and must have been sent later than 3rd June, the date of the acceptance 
of the proposals The learned Judges observed that the “ relative cover ” ought to 
have been a cover for a whole year and if it was for a month only it could not be 
a “ relative cover " because the letter of acceptance undertook the risk for the whole 
jear Next they held that as the cover notes did not accompany the letters of 
acceptance, there was no notice to the assured that the terms and conditions of any 
policy would govern the contract They found fault with the w ord ‘ policies ' m the 
phrase 4 usual conditions of the Society’s policies ’ because the word indicated a 
plurality of policies and not a standard policy They commented that the standard 
fire policy applied condition 10 to fire risk and not to risk by flood, cyclone etc They 
found the expression ‘the said properties are hereunder held insured for damage 
by fire’ insufficient to cover other risks although they admitted that the cover notes 
spoke of loss or damage by flood cyclone etc They next pointed out that the words 
of the cover note were not “ all the conditions of the policy ” but only " usual con 
ditions ’* and by referring to books on the law of insurance they concluded that condi- 
tion 10 which gave a right to either party to terminate the policy at will, could not be 
considered a 4 usual condition’ They observed that this was not a condition usually 
included in English policies and appeared to be m vouge in colonial and under- 
developed countries They felt that if the fire policy was extended to cover nsk of 
flood, etc , the new risks should have been made expressly subject to condition 10 
just as fire risk was made subject to it and that by merely extending a fire policy to 
cover other risks the assured was made to amend and construe each separate clause. 
Holding condition 10 to be unreasonable they held that the Company could not 
cancel the policy on the 6th July because til! then there was no policy in existence 
and the cover note which referred to the policy had automatically worked itself out 
They finally held that the cancellation, in any event, was after the risk had commen- 
ced and could not be upheld For these reasons the claim was decreed The trial 
Judge had found that there was no attempt to fix the amount of damages but the 
Divisional Bench reconsidered the matter and gave its own findings 

Although the Divisional Bench went into a detailed discussion (some of which 
was perhaps not altgether necessary) the problem of liability »n this case was well- 
scanned by Counsel appearing for the parties They argued the case under three 
distinct heads which are 


(а) Did condition 10 apply to the facts . 

(б) if it did, how is it to be construed , and 

(c) Was the cancellation of the policy valid in law 7 
We shall consider the matter under these three broad heads 


The application of condition 10 depends on how far the terms of the policy can 
be said to be incorporated in this contract of insurance between the parties The 
facts relating to the formation of the contract are clear except on the one point 
relating to the cover notes, and that, in ouropinion, has been given undue prominence 
by the Divisional Bench It makes no essential difference whether the cover notes 
accompanied the letters of acceptance or were sent two days later It is possible 
thatthe letters of acceptance themselves were sent on 5th June It often happens that 
two letters delivered at the same time bear different dates The letters of acceptance 
referred to 4 relative covers but the word 4 relative ’ is not to be streched too far 
Its use here is an instance of unnecessary legalese and it docs not add to the purport 
of the communication that a cover note was being sent It « obvious that if in the 
period during which the cover note was operative there was refusal to insure the 
assured could not have demanded a policy or insisted that there was insurance with- 
out a policy, standard or otherwise, and not subject to any conditions by reason 
of the acceptance The cover notes could have been sent later without impairing 
the erect of the reference to them in the letters of acceptance By the fortuitous 
oT ? m lVr:° cnc r !cnc the cover ? ot « ,he adored did not get any additional 
rights under the letters of aaeptance Insurance of property is not a bet but a well- 
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known commercial deal. Acceptance of the proposal read with the cover notes 
clothed the assured with a right to demand a policy in relation to the kind of insurance 
he had bought and he could only claim to be covered against risk in the manner 
laid down in the policy. To avoid this consequence the learned Additional Solicitor- 
General, arguing on behalf of the assured, faintly suggested that the endorsement 
at the back of the letter of acceptance was the cover note and it did not refer to any 
policy. This position was clearly unsustainable. The cover notes were an integral 
part of the acceptance of the proposals and the two had to be read together. 

A contract of insurance is a species of commercial transactions and there is a 
well-established commercial practice to send cover notes even prior to the comple- 
tion of a proper proposal or while the proposal is being considered or a policy is in 
preparation for delivery. A cover note is a temporary and limited agreement. It 
may be self-contained or it may incorporate by reference the terms and conditions 
of the future policy. When the cover note incorporates the policy in this manner, 
it does not have to recite the terms and conditions, but merely to refer to a particular 
standard policy. If the proposal is for a standard policy and the cover note refer 
to it, the assured is taken to have accepted the terms of that policy. The reference 
to the policy and its terms and conditions may be expressed in the proposal or the 
cover note or even in the letter of acceptance including the cover note. The incor- 
poration of the terms and conditions of the policy may also arise from a combi- 
nation of references in two or more documents passing between the parties. Docu- 
ments like the proposal, cover note and the policy are commercial documents and to 
interpret them commercial habits and practice cannot altogether be ignored. During 
the time the cover note operates, the relations of the parties are governed by its 
terms and conditions, if any, but more usually by the terms and conditions of the 
policy bargained for and to be issued. When this happens the terms of the policy 
are incipient but after the period of temporary cover, the relations are governed only 
by the terms and conditions of the policy unless insurance is declined in the meantime. 
Delay in issuing the policy makes no difference. The relations even then are governed 
by the future policy if the cover notes give sufficient indication that it would be so. 
In other respects, there is no difference between a contract of insurance and any 
other contract except that in a contract of insurance there is a requirement of uberima 
fides, i.e., good faith on the part of the assured and the contract is likely to be construed 
contra proferentem that is against the company in case of ambiguity or doubt. A 
contract is formed when there is an unqualified acceptance of the proposal. Accept- 
ance may be expressed in writing or it may even be implied if the insurer accepts 
the premium and retains it. In the case of the assured, a positive act on his 
part by which he recognises or seeks to enforce the policy amounts to an affirmation 
of it. This position was clearly recognised by the assured himself, because he wrote, 
close upon the expiry of the time of the cover notes, that either a policy should be 
issued to him before that period had expired or the cover note extended in time. 

In interpreting documents relating to a contract of insurance, the duty of the Court 
is to interpret the words in which the contract is expressed by the parties, because 
it is not for the Court to make a new contract, however reasonable, if the parties 
have not made it themselves. Looking at the proposal, the letter of acceptance and 
the cover notes, it is clear that a contract of insurance under the standard policy for 
fire and extended to cover flood, cyclone etc. had come into being. 

The letters of acceptance clearly mentioned that cover notes were_ being sent. 
The contract of insurance was based upon the cover notes for the period covered 
by the cover notes. Nothing happened in the 30 days during which the cover notes 
operated. It is true that the letters of acceptance showed that the risk was covered 
for the whole year and not for 30 days. This was an unfortunate way of expressing 
that the acceptance of the proposal would operate in the first instance for 30 days only 
during which the company would be free to decline the policy. The four essentials 
of a contract of insurance are, (i) the definition of the risk, (JO the duration of the nsk, 
(in) the premium and (iv) the amount of insurance. See Macgilhvray on Insurance 
Law (5th Edition) Volume I, paragraph 656, page 316. But the policy which is issued 
contains more than these essentials because it lays down and measures the rights of 
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the parties and each side has obligations which are also defined In a policy against 
fire the purpose is not so much to insure the property but to insure the owner of the 
property against loss The policy not only defines the risk and its duration but also 
lays down the special terms and conditions under which the policy may be enforced 
on either side Even if the letter of acceptance went beyond the coser notes in the 
matter of duration, the terms and conditions of the proposed policy would govern 
the case because when a contract of insuring property js complete, it is immaterial 
whether the policy is actually delivered after the loss and for the same reason the 
rights of the parties are governed by the policy to be, between acceptance and delivery 
of the policy Even if no terms are specified the terms contained in a policy custo- 
marily issued mi such cases would apply There is ample authority for the proposi- 
tion In Corpus Juris Secundum (Vol 44, page 953) the following occurs 

" Where the contract to insure or issue a policy of fire insurance docs not specify the terms and 
conditions of the policy it is a general rule that the parties will be presumed to hasc contemplated 
a form of policy containing such conditions and limitations as are usual in such cases .” 

See also Richards on Insurance (5th Edition) Yol 3, page 1296 paragraph 390 In 
Eames v Home Insurance Co l , the Supreme Court of the United States observed ; 

“ If no prel mi nary contract would be valid unless it specified minutely the terms to be con* 
tamed in the pol cy to be issued no such contract could ever be made or would ever be of any 
use The very reason for sustaining such contracts is that the parties may have the benefit of them 
during that incipient period when the papers are being perfected and transmitted It is sufficient 
If one patty proposes to be insured and the other party agrees to insure and the subject the period 
the amount and the rate of insurance is ascertained or understood and the premium paid If demanded 
It will be presumed that they contemplate such form of policy containing such conditions and limita 
tions as are usual in such cases, or have been used before between the parties Thu is the sense 
and reason of the th ng, and any contrary re<juironent should be expressly notifed to the party to 
be affected by it 

In General Accident Insurance Corporation V Cronk *, it was also ruled that a 
person making a proposal must be taken to have applied for the ordinary form of 
policy issued by the company It is only when there is a condition precedent that 
the policy must be delivered that the assurer is not on the risk, otherwise he is Bee 
Macgilhvray ibid (Vol 1, page 325, paragraph 675) In such a case acceptance is 
merely an intimation that the assurer is willing to issue a policy but there will be no 
binding contract ( ibid paragraph 679, page 328) In the present ease, there was no 
such condition precedent and the company was on risk throughout. An insurance 
was asked for on the policy of the company the usual policy would have issued and 
as the insurance was from 3rd June, 1950, the policy would have related back to that 
date The issuance of the policy does not add to the contract The incipient terms 
and conditions of the contract later merge in the policy and the terras and conditions 
then become express 

The attempt of the assured in this case, therefore, has been to establish that 
the cover notes having expired, did not brad the parlies and the reference to the policy 
being in the cover notes and not in the letters of acceptance the terms and conditions 
of the policy were not attracted We are satisfied that this is not the true position 
The letters of acceptance expressly mentioned the cover notes and the cover notes 
expressly mentioned the policy Therefore both during the period of 30 days when 
the cover notes operated and also thereafter, the terms and conditions of the policy 
governed the relationship between the parties We have already held that as there 
was only one standard fire-policy, the use of the plural word 4 policies* made no diffe- 
rence and the delay in sending the cover notes, if any, was also immaterial The 
terms and conditions of the usual policy accordingly governed the relations of the 
parties, and made condition 10 applicable 

It was, howe'er, contended that the policy itself never came into existence 
because it was cancelled before it was issued and the endorsement of cancellation 
•was engrossed and incorporated with the making of the policy It was argued that 
condition 10 would not come into operation at all, because the policy itself was 
cancelled before it was engrossed In other words, the contention is that condition 
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10 could not operate between the parties till the policy was signed and delivered to' 
the assured and as this never happened the cancellation was improper. This argu- 
ment is scarcely open, because, the assured is obviously basing his suit on the policy. 
In his plaint he invoked the policy. The assured cannot sustain the suit except by 
basing it upon the policy, because unless one reads the policy and the terms on which 
it was effective, mere reading of the proposals and the letters of acceptance would 
not give any terms. Further when a contract of insuring property is complete, 
it is immaterial whether the policy is delivered or not for the rights of the parties are 
regulated by the policy which ought to be delivered. In this way also the terms and 
conditions of the standard fire-policy would apply even though the policy was not' 
issued. 


It was next contended that the expression ‘ usual conditions of the Society’s 
policies’ could not be read to include condition 10 which was not a usual condition, 
where it gives a right to terminate the policy at will to the company. This is not 
correct. Such a condition is mentioned in almost all the books on the law of 
Insurance. See Halsbury’s Laws of England (3rd Edition) Volume, 22, page 245 
paragraph 474 ; Macgillivray on Insurance Law (5th Edition) Volume 2, page 963 
paragraph 1981 ; Welford and Otter-Bany’s Fire Insurance (4th Edition) pages 178, 
179 ; and Richards on Insurance (5th Edition), Volume 13, page 1759, paragraph 531.' 
In The Sun Fire Office v. Hart and others 1 , such a condition is not only mentioned but 
also discussed. An identical condition in a fire policy was also mentioned and 
discussed in a decision of this Court reported in The Central Bank of India Ltd. v. 
Hartford Fire Insurance Co., Ltd. z . There was thus nothing unusual in the inclusion 
of such a condition in the policy and the reference to the usual conditions would, 
therefore, include a reference to condition 10. 

This condition gives mutual rights to the parties to cancel the policy at any time. 
To the assurer it gives a right to cancel the policy at will. It was contended that 
such a condition was so unreasonable that it could not be allowed to stand. It was 
argued on the authority of Sze Hai Tong Bank Ltd. v. Rambler Cycle Co., Ltd. 3 , that 
the extreme width of the condition must be cut down by an implied limitation which 
was that the main object and intent of the contract should not be allowed to be 
defeated and that object and intent was the insuring of the property against floods and 
cancellation of the policy when floods had started would defeat the main object and 
intent of the contract. This argument mixes up two situations. The first is a ques- 
tion of pure principle. There is nothing wrong in including such a mutual condi- 
tion for the cancellation of the insurance. An assured may like to invoke such a 
condition when the policy is found to differ from the policy he agreed to accept or it 
contained a term or condition to which he did not agree. Fe may not accept the 
same policy from another company to which he did not make a proposal. He may 
invoke this condition if the company transfers its assets and business to another. 
Just as the assured may like to terminate the policy without assigning any reasons 
and at his will, the assurer may also do likewise. 

Such a clause was considered by the Privy Council in Sun Fire Office v. Hart. 1 
This was a case of a policy of insurance against fire. Certain fields of sugarcane 
were insured against fire. After insurance 3 fires happened and an anonymous 
etter was received that more fires would take place. The policy contained a condi- 
tion that the insurers might terminate the policy by notice ‘by reason of such change, 
or from any other cause whatever’ and the insurers cancelled the policy under that 
condition. The object of such a condition was stated by Lord Watson to be — 


“ to enable the insurers to release themselves from their contract during its 

currency, leaving it in full vigour down to the time of notice. The words in which the power ot 
determination is expressed, taken by themselves, are very wide and comprehensive. According to 
their primary and natural meaning, they import that, in i order to justify of the POwe£ 
nothing is required except the existence of a desire, on the part of the insurers, to get rid of future 
liability, whether such desire be prompted by causes which prevent the policy attaching, or by any 
other cause whatever.” 


1. (1889) L.R. 14 A.C. 98. 

2. (1965) 1 Comp.LJ. 226 : (1965) 1 S.C.J. 

s c J— 15 


498 : A.LR. 1965 S.C. 1288. 
3. L-R. (1959) A.C. 576. 
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In dealing with the further question whether any reasons should be assigned and if so 
assigned whether they should be such as must satisfy a Court of law, it was further 
observed 

“ The question remains whether the clause gives the insurers the right to act upon their own 
judgment or whether they are bound if so required to allege and prove to the satisfaction of a Judge 
or Jury not only that a desire exists on their part but that they have reasonable grounds for enter 
taming it If the determination of the pol cy would be for the advantage of its business that would 
obviously be a reasonable ground for the office desiring to put an end to it a priori one would 
suppose that the insurers themselves must be the best if not the only capable judges of what will 
benefit their bus ness. An insurance office may deem it prudent and resolve to limit its outstanding 
engagements and unless the words of the clause clearly imply the contrary it cannot be presumed 
that the parties meant to make such a question of prudent admmistrat on the subject of inquiry in 
a Couti of law” 


The learned Judges of the Divisional Bench did not follow the decision of the 
Judicial Committee because they found it unacceptable Buta similar view of an iden- 
tical condition was taken bythis Court in the CeniralBank of India case 1 Garkar, J , 
there pointed out that a clause tn this form was a common term in policies and 
must therefore be accepted as reasonable and that the right to terminate at w ill cannot, 
by reason of the circumstances be read as a right to terminate for a reasonable cause 
In that case the Hartford Office insured certain goods against fire between 20th March, 
1947 and March, 1948 m the town of Amritsar The policy was extended to loss by 
not or civil commotion Riots occurring tn July 1947 in the Punjab, a godown in 
Bakarwana Bazar in Amritsar where insured goods were stored was looted and some 
goods were lost The Hartford Office was informed and on 7th August, 1947, they 
wrote saying that the goods be removed to a safe place or the policy would stand 
cancelled after 10th August 1947 under condition 10 which was similar to condition 
10 here On 15th August, 1947, the goods were lost by fire The Hartford Office 
was held to be protected by the said condition The reason of the rule appears to 
be that where parties agree upon certain terms w hich are to regulate their relationship, 
it is not for the Court to make a new contract, however reasonable, if the parties 
have not made it for themselves The contract here gave equal rights to the parties 
to cancel the policy at any time and the assurers could therefore invoke the condition 
to cancel the policy 

It was contended (and it has been so held by the Divisional Bench) that this 
cancellation was ineffective, because risk had already commenced and the policy 
could not be cancelled after the liability of the company began As a general pro- 
position this is perfectly right Condition 10 is intended to cancel the risk but not 
to avoid liability for loss which has taken place or to avoid risk which is already turn- 
ing into Joss It is obvious (hat a fire policy cannot be cancelled after the house has 
caught fire But it is equally clear that unless the risk has already commenced or 
has become so imminent that it must inevitably take place, such a clause can be 
invoked If property is insured against flood it is not open to the insurance company 
to send couriers on motor cycles ahead of the floods to cancel the policy But 
ff it is thought that a particular dam was not quite safe, the insurance company will 
be entitled to cancel the policy against flood before the dam has actually started to 
crumble or has crumbled Cancellation is reasonably possible before the liability 
under the policy has commenced or has become inevitable and it is a question of 
fact in each case whether the cancellation is legitimate or illegitimate 

In the present case, it was always clear that the Ganges would get into the floods 
in the rainy season but it was not clear that it would begin to erode the bank m such a 
way that these houses which were at a distance of 400 500 feet from the bank would 
inevitably be washed away The question thus is whether the cancellation was 
done after liability or the assurer under the policy had commenced or the loss had 
become inevitable Here wc must look at the evidence which was summarized earlier 


We arc concerned with two dates in particular and they are 18th June 1950 
when Gbose visited DSuhan and 6th July when the policy was cancelled’ The 


I (t *5) I Crup LJ 2Z6 (196J) 1 SCJ 493 A.I R. 1965 S.C. 12S3 
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houses according to Lalchand Jain (P.W. l)-were 400/500 feet away when the pro- 
posal was made. The river remained calm till the second week of June. It only 
began to rise in the third week of June. Thus on 18th June, when Ghose visited the 
place, there was no flood and no erosion. Ghose’s report has not been produced 
but he could have only estimated the possibility of loss and no more. Even in the 
third week of June there was no erosion and it began by the end of June. Even on 
15th July, the distance between the river and thehouseswas 250feet(seeQ. 179). As 
the rate of.erosion was about 20/25 feet per day (vide Bijoy Kumar P.W. 4) the houses 
were 400/500 feet away even on 6th July. In these circumstances, it cannot be said 
that the loss had commenced or that it had become so certain as to be inevitable or 
that the cancellation was done in anticipation and with knowledge of inevitable loss. 
The cancellation was done at a time when no one could say with any degree of certainty 
that the houses were in such danger that the loss had commenced or became inevitable. 
There is no evidence to establish this. This case, therefore, falls within the rule of the 
Sun Fire Office 1 and the Hartford Fire Insurance Company, 2 cases. The assurers were, 
therefore, within their rights under condition 10 of the policy to cancel it. As the 
policy was not ready they were justified in executing it and cancelling it. The right 
of the plaintiff to the policy and to enforce it was lost by the legal action of cancellation. 

In the Tesult the appeal must succeed. It is allowed. The decree passed by 
the Divisional Bench is set aside and the judgment of G.K. Mitter, J. dismissing the 
suit is restored. Although costs must follow the event, we think in the special cir- 
cumstances of this case we should make no order about costs. 


K.G.S. 


THE SUPREME COURT OF INDIA. 


Appeal allowed : 
Suit dismissed. 


(Criminal Appellate Jurisdiction.) - 

Present : — K. Subba Rao, K. N. Wanchoo, J. C. Shah, S. M. Sikri and 
V, Ramaswajh, JJ. 

Sachidananda Banerjee, Assistant Collector of Customs, Calcutta 

and another . . Appellants * 


v. 


Sitaram Agarwala and others . . Respondents. 

Sea Customs Act ( VIII of 1878), section 167 (Si)— Importing of goods against restrictions under the Act 
— Smuggled goods passing out of the hands of the actual smuggler — In possession of persons unconnected with 
actual import — Liability for confiscation — ‘Concerned’ in dealing with prohibited goods — Question depends on facts 
of each case — Dealing in prohibited goods under a prior arrangement— Accused apprehended in the attempt — Whether 
* concerned. ’ 


Words and Phrases— In any way concerned ‘ In any manner dealing with prohibited 
goods ’ — ‘ Concerned in ’ — ‘ Deal wilEd 


Per Wanchoo, J. (on behalf of the majority) Subba Rao, J., dissenting— It is well-settled that so 
long as it is proved that the goods had been imported against the restrictions imposed under Gh. IV 
of the Act, the goods remain liable to confiscation wherever found even if this is long after the import 
is over and even if they are in possession of persons who had nothing to do with the actual import. 
It is also well-settled that the second part of the penalty relating to any perton applies only to s 
person concerned in the importation or exportation of the goods and does not apply to a person foun d 
in possession of the smuggled goods, who.had nothing to do with the importation or exportation thereof. 

The words ‘ in any way concerned in any manner dealing with the prohibited goods in section 
167 (81) of the Act are of wide import. It will depend upon the facts found in each case whether it 
can be said that any person was concerned in dealing with such goods. 


1. (1889) L.R. 14 A.C. 98. , „ _ T 

2. (1965) 1 Comp.LJ. 226 : (1965) 1 S.C.J. 

* Grl. As. Nos. 192 of 1961, 183 of 1962 and 

123 of 1962 with Crl. A. Nos. 4! & 42 of 1964. 


498 : A.I.R. 1965 S.C. 1288. 
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The worth ‘concerned in' man ‘interested in , involvtled in , meted up with* while the 
wordi * deal with ’ mean tohnveiomethingtodovmh to concern oneself to treat , to make arrange, 
ment , to negotiate with respect to something* 

Therefore when a person enters into tome hind or transaction or attempts to enter Into torn* 
kind of transaction with respect to prohibited goods and it is clear that the act is done with some kind 
of prior arrangement or agreement it must be held that such a person is concerned m dealing with 
prohibited goods. The fact that the act stopped at an attempt to purchase (as m the instant ease) 
when the police intervened docs not in any way mean that a person was not concerned in dealing with 
the prohibited goods. 

The first part of jection 167 (8!) has a wider sweep than section 167 (8) and it does not only apply 
to a person who may have been actually concerned in some way or other with smuggling but abo 
tnUr aha to persons who may have come into possess on of goods even after the smuggl ng was over 
So long as the prohih tion or restriction remains in force or the duty has not been paid even a third 
pen on coming into possess on of such goods would have the intention either to evade the prohibition 
or restriction or defraud the Government of the duty payable thereon Smuggl ng does not only 
Stop at importing the goods in the fact of prohibition, it envisages subsequent transaction like sale of 
the smuggled goods. Otherwise there would be asenous lacuna in section 1C7 (81) of the Act. 

Per SuHa Raa J (contra) Under the first part of section 167 (81) the intention to contravene 
the prohibition cannot be imputed to subsequent dealers in the prohibited goods after tl e Importer 
parts with them. 

A fair reading of the Act discloses that the Act makes a distinction between a customs offence and 
a criminal offence The Legislature has not made the dealings in such goods by persons other 
than those mentioned in clause 81 a criminal offence The If gh Court cannot by construction 
bring such class of persons within the said clause 

Appeals from the Judgments and Orders dated the 1 1th August, 1961 of 
the Calcutta High Court in Criminal Appeals Nos 3C0 of 1959 and 345 of 1959, 
and the judgment and order dated 29th August, 1961 of Calcutta High Court in 
Crl Revision No 137 of 1960 respectively with Appeals by Special Leave from 
the Judgments and Orders dated the 25th March, 1963 and I3th February, 1963 
of the Bombay High Court in Criminal Appeals Nos 1640 of 1902 and 1359 of 
1962 respectively 

Jtlren Dr, Aditional Solicitor General of India and D / R Prem, Senior 
Advocate, (R H Dhrbar and D R G K Achar, Advocates, with them), for 
Appellant (inCrAi Nos 192 of 1961 and 183 of 1962 ) 

D R Prm, Senior Advocate (B R G h Athar, Advocate, with him), 
Togrshwar Prasad, Advocate, also appeared for the Appellant (m Crl App Nos 41 
and 42 of 1 96-4), for Appellant, Asst Collector of Customs, Calcutta (in Cr A No 
123 of 1962, and (Stab* of Maharashtra), in Cr As Nos 41 and 42 of 1964). 

S C Afazumdar, Advocate, for Sitaram Ag rwala, Respondent No 1* 
(in Cr A No 192 of 19G1) 

P K ChatUrjer and S P Varna, Advocates, for AmmHian. Respondent 
No 1 (in Cr A No 123 of 1962) ’ 1 


B Af WtltrandP R Vakil, Advocates, and J R Daduhanji, 0 C Malhur and 
Ad ™“ te * of W/' 3 Dadackanji G? Co , for Hamanmat Karam- 
chand Shah, Respondent (in CrA No 41 of 1964) 

c m3 w 11 n A 2i°“ te ° r W* Ga Srat & Co forlchhaLal 

Sulthdeo, Respondent (in Cr-A No 42 of 1964) 

£ SUSS Vr‘ r'%?’ Adv °P 1 ' t ’> “ nd J B Delvhtn,,, Advocalc of 

(2*d U SK?™, 1 ™ 1 R ^ ml In.orvc„c„ 

The following Judgments of the Court were delivered 

a ?f« on ,hc construction of section 167 
-x i—d 
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Clause (81) of section 167 of the Sea Customs Act reads : 

“If any person knowingly, and with intent to defraud the Government of any duty payable 
thereon, or to evade any prohibition or restriction for the time being in force under or by virtue of 
this Act with respect thereto acquires possession of, or is in any way concerned in carrying, removing 
depositing, harbouring, keeping or concealing or in any manner dealing with any goods which have 
been unlawfully removed from a warehouse or which are chargeable with a duty which has not been 
paid or with respect to the importation or exportation of which any prohibition or restriction is for the 
time being in force as aforesaid ” ; 

The penalty clause thereof reads : 

“ such person sh til on conviction before a Magistrate be liable to imprisonment for any term 
not exceeding two years or to fine, or to both.” 1 

This clause introduces a criminal offence. It is triable by a magistrate. The 
person convicted is liable to imprisonment for a term not exceeding two years or 
to fine or to both. The rule of construction of such a clause creating a crimina 
offence is well settled. The following passage from the judgment of the Judicial 
Committee in The Gauntlet 1 may be quoted : 

“ No doubt all penal statutes are to be construed strictly, that is to say, the Court must see 
that the thing charged as an offence is within the plain meaning of the words used, and must not 
strain the words on any notion that there has been a slip, that there has been a casus omissus, that the 
thing is so clearly within the mischief that it must have been intended to be included, and would have 
been included if thought of. On the other hand, the person charged has a right to say that the 
thing charged, although within the words, is not within the spirit of the enactment. But where the 
thing is brought within the words and within the spirit, there a pepal enactment is to be construed, 
like any other instrument, according to the fair commonsensc meaning of the language used, and 
the Court is not to find or make any doubt or ambiguity in the language of a pepal statute, where 
such doubt or ambiguity would clearly not be found or made in the same language in any other 
instrument.” 

The clause, therefore, must be construed strictly and it is not open to the Court to 
strain the language in order to read a casus omissus. The Court cannot fill up a 
lacuna : that is the province of the Legislature. The second rule of construction 
equally well settled is that a Court cannot construe a section of a statute with reference 
to that of another unless the latter is in pari materia with the former. It follows that 
decisions made on a provision of a different statute in India or elsewhere will be 
of no relevance unless the two statutes are in pari materia. Any deviation from this 
rule will destroy the fundamental principle of construction, namely, the duty of a 
Court is to ascertain the expressed intention of the Legislature. I am led to make 
these general remarks, as an attempt was made by the learned Counsel for the appel- 
lant to persuade us to interpret the words of tire clause in the light of the decisions 
of the English Courts on an analogous provision in an Act intended to prevent smug- 
gling. It is not possible to state that the English and the Indian Acts are in pari 
materia, though their general purposes are the same and though there is some resem- 
blance in the terminology used in them. The English decisions, therefore, must 
be kept aside in construing the relevant provisions of the Indian statute. 

Now coming to the relevant clause, the following material ingredients constitute 
an offence thereunder : (1) a person must have a knowledge that there is a prohi- 
bition or restriction against doing any of the enumerated acts with respect to goods 
imported or exported contrary to the restriction or prohibition imposed against 
their import or export ; (2) he must have acted with an intention to evade such a 
restriction or prohibition ; there is no offence unless the said two elements of mens - 
rea, namely, knowledge and intention, are established. It: is not enough if a person 
has only knowledge of such a prohibition or, restriction ; in addition he shall have 
tire intention to evade such a prohibition or restriction against the import or export 
of goods, as the case may be. A person who knowingly purchased smuggled goods 
from an importer cannot have an intention to evade a prohibition against import, 
for the prohibited goods have already been imported.- A person who receives goods 
with the knowledge that they are stolen goods cannot possibly have an intention 
to commit theft, for tire theft has already been committed, though he may have the 
intention to receive the stolen goods. Knowledge of an offence cannot be equated 


1. (1872) L.R. 4 P.C. 184, 191. 
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with an intention to commit the offence Such a construction effaces the distinction 
between the two distinct elements of mens tea, knowledge and intention, laid down 
m the clause 

The only possible way out of the inevitable effect of the plain words used in llic 
said clause is to give a meaning to the expression “ import ” which that word cannot 
bear To accept the argument of the learned Counsel for the appellant is to hold 
that the process of import continues through innumerable transactions between 
different persons without reference to time or place and whether the goods existed 
or ceased to exist Ordinarily the process of import commences the moment the 
goods cross the customs barrier That is the meaning given to that word by this 
Court mj F Gokal & Co v Assistant Collector of Sales tax 1 But the said clause 
gives that expression a wider meaning The enumerated dealings woth the goods 
prohibited or restricted covered a field beyond the point of import normally under- 
stood by that expression But all the said dealings have an intimate nexus with 
the import of goods under the Act Goods may be imported through the machinery 
provided under the Act , ye* a person may evade the restrictions by fraud or other- 
wise Goods may also be illegally imported into India outside the machinery so pro- 
vided This is done stealthily at different points of the vast sea line of our country 
But in either case different persons may take part in carrying, removing, deposit- 
ing, harbouring, keeping or concealing or in any other manner dealing with any 
goods so imported They arc the necessary acts to complete the process of import 
Such acts may be done by persons between whom there was a pre arranged plan 
before the goods were brought into India Different persons may also take part in 
such dealings with the requisite knowledge or intention for the purpose of complet- 
ing the import ns a ms the importer Under the said clause, therefore, the process 
of import does not end immediately the prohibited goods are brought into India, 
but continues till the goods are delnered to the importer, physically or construc- 
tively The importer who smuggles the goods is certainly guilty under the clause, 
because he imports them in derogation of the prohibition or restriction Any person 
who deals with the goods m the context of the import as explained above m any one 
of the connected ways with the requisite knowledge and intention would equally be 
guilty of the offence But the subsequent transactions in regard to the said goods are 
outside the process of the enlarged definition of the expression ‘ import " It would 
be incongruous to hold that a purchaser from the importer or a purcJiaser from the 
said purchaser, and so on, has an intention to evade the prohibition or restriction, 
though he may have the intention to reccise the smuggled goods How does such a 
purchaser evade the prohibition against import which has already been effected? 
The contrary construction will lead to the anomaly of a purchaser, even after 20 yean 
of the import, being attributed the intention to evade the prohibition against import 
Suppose before the purchase of the goods by a stranger the prohibition was lifted 
In such a situation does the purchaser commit an offence ? If die contention is 
sound he does This illustrates that the crux of the offence is the import of goods 
wjth the requisite intent contrary to the prohibition For the said reason* the 
intention to contravene the prohibition cannot be imputed to subsequent dealers in 
the said goods after the importer parts with them ^ 


It is said that if the construction suggested by the learned Counsel for the appellant 
be not accepted, man, a penon who jiurcliaiea rrnuggled goodt will escare numb- 
mewl A uu reading of die Act dijcloici that die Act maker a dirtinrllon litween 
a curtotm offence and a criminal offence The smuggled good, m die hand! of 
whoraioeter die, arc found can be concealed and d.ereforc, the Slate eaa 
alwayr trace the rmuggled goodi to thetr all, mate dent, tut, on The rmuggler 

r'l K? “-SnSiZ T 1 ® 1 "® Kutlty of both curtoras and 
criminal ofTencm The Lenslatutc, either intentionally or otherwne haino-made 

;sFord,e“tf^,, > ' p T n,o ' I “" th " ,h ‘ ,s ' si <5 

section 167 of the Sea Caistoms Act a criminal offence ’iSTien , 

bnrg them in, the Couny it not, by ^m te.mn^n, S” ?£?&££ 

1 (l“CO,SCJ671 (ISCO)2SC.R.IM.Ib7, SIS 



II] s. BANHRJEE V. s. AtiAR\VALA ( Wahcftoo , /.)• 11$ 

within the said clause. It is for the Legislature to do so and we are told that it 
has recently amended the section. 

I, therefore, agree with the High Court that it ‘has not been established that the 
respondents have dealt with the goods with an intention to evade any restriction 
or prohibition imposed on the import of the said goods. 

In the result, all the appeals should be dismissed. 

Cr.As. jVbs. 192 of 1961 and 183 of 1962. 

Wanchoo , j .: — These two appeals on certificates granted by the Calcutta High 
Court arise out of the same trial of the two respondents for an offence under section 
167 (81) of the Sea Customs Act, (VIII of 1878), (hereinafter referred to as the Act) 
and will be dealt with together. The facts are not in dispute and have been found 
as below. 

On 25th August, 1958, a constable attached to the Detective Department, 
noticed Sitaram Agarwala, respondent and another person at the crossing of Harri- 
ram Gocnka street and Kalakar street. The constable had certain information 
with respect to these persons and decided to follow them. These two persons got into 
a bus and the constable also boarded the same bus. They got down at the junction 
of B. K. Pal Avenue and J.M. Avenue and so did the constable. They then went 
to Narendra Dev Square which is a kind of park. The constable kept watch over 
them from a distance. After a short time these two men came out of the park and 
stood on the western foot-path of J.M. Avenue. Shortly thereafter a small taxi 
came there from the south and stopped. Respondent Wang Chit Khaw (herein- 
after referred to as the Chinese accused) was in that taxi. He came down and shook 
hands with Sitaram Agarwala and the three got into the taxi. When the taxi was 
about to start, the constable disclosed his identity to the driver and asked him to stop. 
He also asked the three persons to accompany him to the thana. Thereupon 
Sitaram Agarwala and the other man who was with him came out of the taxi and 
tried to run away. The constable caught hold of them and put them in the Police 
wagon which happened to come up just then. The Chinese accused also tried to 
run away. The constable appealed to the members of the public to help him in 
securing the Chinese accused and he was secured with the help of two college students 
and one other young man. As the Chinese accused was running away he threw 
away three packets which were picked up. In the meantime Sergeant Mukherjee 
came there on a motor-cycle from the opposite direction and detained the Chinese 
accused. The three packets thrown away by him rvere also handed over by the 
three young men to the Sergeant. Thereafter all the three persons who were arrested 
were taken to the Police Station along with tire three packets. It was found in the 
Police Station that the three packets contained 23 gold bars of about sixteen tolas 
each with Chinese inscription thereon. On search of the person of Sitaram Agarwala 
a sum of Rs. 49,320 in notes of various denomination was found on him. The 
customs authorities Were informed and took charge of the gold bars. Eventually, 
_the gold bars were confiscated under section 167 (8) of the Act and thereafter the 
Police after investigation prosecuted the two respondents and the third man in respect 
of the offence under section 167 (81) of the Act. 

These facts were held to be proved by the magistrate so far as the Chinese 
accused and Sitaram were concerned. He therefore convicted them. The case 
against the third man was held to be doubtful and he was acquitted. The two 
convicted persons then filed separate appeals in the High Court. The High Court 
accepted the findings of fact recorded by the learned magistrate and came to the 
conclusion that on the facts proved there was no doubt that Sitaram had gone with a 
large sum of money to meet the Chinese accused in order to purchase the gold bars 
■which had been recovered from the packets thrown away by the Chinese accused. 

The High Court then addressed itself to the question whether on the fact s 
proved the conviction of the two respondents could be sustained in law. The charge 
against Sitaram Agarwala was that on the date in question and at the time and place 
which appeared in the evidence he had gone there by previous arrangement to pur- 
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chase the smuggled gold bars from the Chinese accused and was therefore concerned 
m dealing with smuggled gold and thereby committed an offence under section 167 
(81) of the Act The charge against the Chinese accused was that he had in hu 
possession 23 smuggled gold bars which he wanted to sell to Sitaram Agarwala and 
another person by previous arrangement and as such he was concerned in dealing with 
smuggled gold and was guilty under section 167 (81) of the Act So far as Sitaram 
Agarwala was concerned, the High Court held that by merely going to the park 
m order to purchase smuggled gold by previous arrangement, it could not be said 
that Sitaram Agarwala was in any manner dealing with smuggled gold The High 
Court was of the view that there was a mere attempt to purchase smuggled gold on 
the part of Sitaram Agarwala, but as the purchase was not completed it could not 
be said that Sitanna Agarwala was concerned in dealing with the smuggled gold 
The High Court therefore ordered the acquittal of Sitaram Agarwala respondent 
As to the Chinese accused, the High Court held that though he was found in posses 
sion of smuggled gold, which he knew to be such, and had attempted to sell that gold 
surreptitiously, section 167 (81) required knowledge that the article m question wax 
smuggled and intention todefraud the Government of any duty payable thereon or 
to evade any prohibition or restriction for the time being in force under or by virtue 
of the Act In view of the intent necessary, the High Court was of the view that 
before a person could be convicted under section 167 (81) it must be shown that he 
was either a direct importer or concerned in some way in the import of the smuggled 
article In other words, the High Court thought that the section dealt with goods 
while they were being smuggled , it did not include in its scope a person who subse- 
quently obtained the smuggled goods and then dealt with them, though the smuggled 
goods themselves might be liable to confiscation when seized Consequently, the 
High Court ordered the acquittal of the Chinese accused also As the interpretation 
of section 167 (81) was involved, the High Court granted certificates , and 
that is how the two appeals have come up before us 

The facts are not in dispute in this case and have been set out above Thus 
the question that anscs before us is the interpretaUon of section 167 (Ot) and two 
aspects or that section have to be considered The first aspect 11 the ambit of the 
words “ m any way concerned m any manner dealing with any goods with respect 
to the importation of which any prohibition or restriction is for the time being in 
force as aforesaid The second aspect is with respect to the intent necessary under 
the section and whether that intent can arise where smuggling is over and smuggled 
goods are in the possession of persons other than those actually concerned in the 
smuggling and are then dealt with by them in some manner or other 


We may briefly indicate the scheme of the Act in order to appreciate the pur- 
pose behind section 1G7 (81) Theobject of the Act is to provide machinery for the 
collection tnUr alta of import duties and for the prevention of smuggling With 
that object customs fronUers are defined, (Chapter I) , customs officers are appoint- 
ed with certain powers (Chapter II), ports, wharves, custom houses, warehouses 
and boarding and landing staUons are provided for, (Chapter III) , prolubiUons 
and restrictions of imports and exports are envisaged, (Chapter IV) , levy of and 
exempuon from custom duties and the manner in which it lias to be done is provided, 
(Chapter V), drawbacks t* , refunds are provided tn certain circumstaces (Chap- 
ter VI), arrival and departure of vessels is controlled, (Chapters VII and VIII), 
provision is made for the discharge or cargo, (Chapter IX), and clearance of 
good 1 for home consumption (Chapter X) , provision is also made for warehousing 
and transhipment, (CJiapten ; XI, XII) , previsions are also made for exportation 
or shipment and (Chapter XIII) , special provisions have been made 

relating to spirit (Chapter XIV) and coasting trade (Chapter XV) Then corn's 
Oupttr XVI offara and penalties OHencis rnutn 4 a t ed in Chap- 

"f.XVl "f ‘‘'•'SJSr’.t th "' «e eontmentusiu of the Act and rule- there- 
under wtuchase dealt wilh by custom, ott eri and the penalty far which it imposed 
by them These may be compendatatly called customs olfenee, Bestdes these 
dal1 “?, ,h b y»»? urates and which result in 
conviction and .entente orimpiiMtuuetit andto fine rheie iwo lunds of olfcncce 
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liave been created to ensure that no fraud is committed in the matter of 
payment of duty and also to ensure that there is no smuggling of goods, without 
payment of. duty or in defiance of any prohibition or restriction imposed under 
Chapter IV of the Act. 

• r,} 1 is ncccssar Y for our purpose to set out two provisions of section 167 which is 

m Chapter XVI. These are sections 167 (8) and 167 (81). Section 167 (8) is 
tn these terms : — 

• V, 167 - TilC offenccs^mentioncd in the first column of the following schedule shall be 

punishable to thj extent mentioned in the thiri' column of the same with reference to such offences 
respectively : — 


Section of this Act to which 


Offences. 

Offence has reference 

Penalties. 

(8) If any goods, the importation 
or exportation of which is for the 
time being prohibited or restricted 
by or under Chapter IV of this 
Act, be imported into or exported 
from India contrary to such pro- 
hibition or restriction ; or 

Etc. Etc. 

18 & 19 

such goods shall be liable to 
confiscation ; and 

any person concerned in any 
such offence shall be liable to a 
penaltynot exceeding three times 
the value of the goods, or not 
exceeding one thousand rupees.” 


Section 167 (81) with which we are particularly concenred reads thus : 


“ (81). If any person knowingly, General 

and with intent to defraud the 
Government of any duty payable 
thereon, or to evade any prohibi- 
tion or restriction for the time being 
in force under or by virtue of this 
Act with respect thereto acquires 
possession of, or is in any way con- 
cerned in carrying, removing, de- 
positing, harbouring, keeping or 
concealing or in any manner deal- 
ing with any goods which have 
been unlawfully removed from a 
warehouse or which are charge- 
able with a duty which has not 
been paid or with respect to the 
importation or exportation of 
which any prohibition or restric- 
tion is for the time being in force 
as aforesaid or 

* * * 


such person shall on conviction 
before a Magistrate be liable to 
imprisonment for any term not 
exceeding two years or to fine, 
or to both ; 


It will be seen that section 167 (8) deals with what we have called customs offences 
while section 167 (81) deals with criminal offences. It is well-settled by the decisions 
of this Court that goods which have been imported against the prohibition or restrict 
tion imposed Under Chapter IV of the Act are liable to confiscation at any time 
after import and this liability extends even in the hands of third persons who may 
not have had anything to do with the actual import. So long as it is proved that 
the goods had been imported against the restrictions imposed under Chapter IV, 
the goods remain liable to confiscation whenever found even if this is long after the 
import is over and even if they are in possession of persons who had nothing to do 
with the actual import. It is also well-settled by the decisions of this Court that the 
second part of the penalty relating to any person applies only to a person concerned 
in the importation or exportation of the goods and does not apply to a person found 
in possession of the smuggled goods who had nothing to do with the importation or 
exportation thereof : (see Shivanarayana Mahato v. Collector of Central Excise and 
Land Customs). 1 . 

1. C.A. No, 288 of 1964, decided on 14th August, 1965, 

s c J— 16 
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The mam contention of the respondents which has found fa\ our with the High 
Court was that section 167 (81) whet; it deals with persons and subjects than to 
imprisonment and fine on conviction by a magistrate is also concerned with persons 
who are m some way or other actually concerned in the import and has no appli- 
cation to third persons who had nothing to do with the actual import but might have 
come in possession of smuggled goods even knowingly after they had been smuggled 
Before however we consider this contention which has found favour with the High 
Court we should like to dispose of the other contention which was raised on behalf 
of Sitaram Agarwala and which also found favour with the High Court It will 
be seen that section 167 (81 ) deals with persons who do certain things with the know- 
ledge and intent therein specified and o le such person with whom that provision 
deals a a person who is in any way concerned in any manner dealing with arty 
goods v ith respect to importation of which any prohibition or restriction is for the 
time being in force The High Court has held on the facts in this case that Sitaram 
Agarwala cannot be said to have been concerned m an> manner dealing with 
prohibited goods inasmuch as he was merely negotiating with the Chinese accused 
for their purchase but the deal had not been concluded The view which found 
favour with the High Court thus was that if the deal had been completed, Sitaram 
Agarwala could be said to hast been concerned in dealing with the prohibited goods 
but as the deal was not completed and he was merely attempting to purchase the 
goods it could not be said that he was in any way concerned in any manner dealing 
with them We are of opinion that the view taken by the High Court is not correct. 
The words * in any way concerned in any manner dealing with prohibited goods ” 
are of v cry wide import It is neither desirable nor necessary to define all manner 
of connection with the prohibited goods which might come within the meaning of 
the words ‘ in any way concerned in any manner dealing with such goods ” It 
will depend on the facts found in each case whether it can be said that any person 
was concerned in dealing ivith such goodi We shall therefore confine oursehes 
to the facts of the present case and see whether on these facts it can be said that 
Sitaram was m any way concerned sn any manner dealing with the goods Now 
the evidence which has been accepted by both the Courts is that Sitaram had gone 
with a large sum of mone> to purchase the gold which was known to be smuggled 
and to have been imported into India against the restrictions imposed on the import 
of gold It has also been proved that Sitaram did so after previous arrangement 
with the Chinese accused If die constable who was following Sitaram had not 
interfered the deal would have gone through and Sitaram would have paid die 
money and purchased the smuggled gold This was a case therefore where by 
means of previous arrangement with a person in possession of a smuggled article 
the intending purchaser had gone to purchase it and die deal did not go through’ 
on!) because the police intervened In such circumstances where by previous 
agreement or arrangement a person goes to purchase an article which he knows to 
be smuggled it would in our opinion be a case where such a person must be held to 
be concerned in dealing with the prohibited goods Where a person does any overt 
act in relation to prohibited goods which he knows to be such and the act is done in 
consequence of a previous arrangement or agreement it would in our opinion be a 
case where the person doing the act is concerned , n dealing with die prohibited 
goo* In other word, any traruaclron rehmn s to prohibited goo* whteh is done 
or attempted to be done alter some land or prior arrangement or agreement would 
m r&.fT I *™‘' b ?',"S concerned dealing with the 

prohibited goodi Both the words concerned " and “ deal ” base a wide con 
notauon The words concerned in’ mean 'interested in, involved in moled up 
w,th while the words deal wuh mean to hate something lo do scilh to 
concerned oite-self, to treat, to male arrangement, to negouale wtth respect to some- 
thing Thcterote when a perron enters into some land of transactor attertmu 
to enter into some kind of transaction v uh respect to j. _ j P 13 

dear that the act is done with some kmd oKES 1 “ “ 

must be held that such a perron concerned^' dStf^rt. J u 
The fact that the act stopped at an attempt to purchase as°in the t 
die pohee utteneued doe, not an, „a£ mea P „ SS^tt'^Tc^d™ 
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dealing tvitlz the smuggled. gold. The evidence shotVs that there must have been 
a previous arrangement with the Chinese accused to purchase the smuggled gold. 
Sitaram went to the appointed place and met the Chinese accused surreptitiously 
and had a large sum of money with him to pay for the gold. He had sat down with, 
the Chinese accused in the taxi and there is no doubt that if the taxi had not been 
stopped, the transaction for the purchase of the smuggled gold would have gone 
through. In these circumstances even though Sitaram had not come into actual 
possession of the smuggled gold before the police intervened, there is no doubt that 
he was concerned in dealing with prohibited goods. We are therefore of opinion 
that the High Court was in error in holding simply because the purchase was not 
complete that Sitraram was not concerned in dealing with the smuggled gold -which 
was found widt the Chinese accused. The acquittal of Sitaram on this ground must 
therefore be set aside. 

This brings us to the main question which arises in the present appeal, namely, 
what is the intent required in a case coming under section 167 (81) and whether 
such intent can be said to arise at all in a case where the import is complete and the 
prohibited goods are in the possession of a third person who had nothing to do with 
the import. For this purpose we shall refer to that part of section 167 (81) which 
deals with the acquisition of possession of prohibited goods and what we say about 
that part will equally apply to the odier parts of section 167 (81). We may add 
that we are dealing here widi the first half of section 167 (81) and not with the second 
half. This part of section 167 (81) which we have taken for the purpose of finding 
out what is the knowledge and intent that section 167 (81) requires would run 
thus : 

“ If any person knowingly, and within tent to defraud the Government of any duty payable 
thereon, or to evade any prohibition or restriction for the time being in force under or by virtue 
of the Act with respect thereto acquires possession of any goods with respect to which duty has 
not been paid or with respect to the importation of which any prohibition or restriction is for 
the time being in force.” 

The argument which has found favour with the High Court is that the section 
requires knowledge on the part of the accused that the goods were imported against 
the prohibition or restriction in force. This is undoubtedly so. The section further 
requires that the person who has this knowledge should also have the intention 
either to defraud the Government of any duty payable thereon or to evade any 
prohibition or restriction for the time being in force under or by virtue of the Act. 
Mere knowledge that the goods are prohibited goods or goods on which duty has 
not been paid would not be enough ; the section further requires that there should 
be an intent to defraud the Government of the duty payable or to evade any prohi- 
bition or restriction. The argument on behalf of the respondents which has been 
accepted by the High Court is that once the goods have evaded the payment of duty 
or have evaded the prohibition or restriction with respect to their import and the 
smuggling whether of dutiable or prohibited goods is complete, a third person who 
comes into possession of such goods thereafter and who had nothing to do with the 
smuggling itself cannot be said to have the intent to defraud the Government of 
any duty payable (for such defrauding had already taken place) or to evade any 
prohibition or restriction (for such prohibition or restriction had already been 
evaded). In effect, the argument is that this part of section 167 (81) corresponds 
to section 167 (8) where a person has to be concerned in the actual importation 
before he can be liable to a penalty. 

Now if the intention of the Legislature was that the person guilty under section 
167 (81) could only be a person who was concerned in some way or other with the 
actual importation or exportation it would have been easy for it to use the same 
words in section 167 (81) as were used in the first part of section 167 (8). iiut t ic 
Legislature has not done so and the question iswhether the words used m section 107 
(81) have a different meaning from those used, in section 167 (8). What section 107 
(81) requires is that the person who comes inter . aha into possession 01 prohibited 
goods must know that there is some prohibition in force with respect thereto. Uut 
before he can be guilty under section 167 (81) it has further to be shown that he 
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intends to e\ ade the prohibition Where the case is not of prohibition but of duty, 
the person accused under section 167 (fli) must be shown to know that the duty 
has not been paid and also to have the intention to defraud the Government of the 
duty payable on the goods The question that arises is whether the third person 
who has come into possession knowingly that the goods are prohibited or the goods 
arc dutiable and the duty has not been paid can be said to have the intention of 
evading the prohibition or to defraud the Government of the duty payable, even 
though he may not have anything to do with the smuggling of the goods 

It seems to us (taking a case of prohibition) that if the prohibition is stiU in 
force, the person who acquires possession of prohibited goods knowing them to 
be prohibited intends to evade the prohibition by the action, even though he may 
not have been concerned in the actual smuggling of the goods So long as the 
prohibition lasts any person who comes into possession of prohibited goods, though 
he may not be concerned in the actual smuggling would still in our opinion hav c 
the intent to evade the prohibition when he remains in possession of the goods 
which arc prohibited The prohibition in our opinion does not come to an end as 
soon as the customs frontier is crossed So long as prohibition is in force and the 
goods arc prohibited goods any person in possession thereof, even though he may 
not be concerned with the actual smuggbng would still be guilty of evading the 
prohibition by keeping the goods in his possession If this were not so, it would 
mean that once the prohibition has been successfully evaded by the actual smuggler 
the goods would be free from the taint of prohibition and could be dealt with by any 
person as if there is no prohibition with respect to them If that were to be the 
meaning of section 167 (81) there would be a serious lacuna in this provisions which 
is meant to prevent smuggling Smuggling does not only stop at importing the 
goods in the face of prohibition , it envisages subsequent transactions like sale of 
the smuggled goods for no one would take the risk of smuggling unless he can find 
a market for smuggled goods Therefore the purchaser of smuggled goods though 
he may not be concerned in the smuggling would m our opinion be equally guilty 
of evading the prohibition by making the purchase The same in our opinion 
applies to defrauding the Government of the duty Where goods had been smuggled 
m without paying duty the smuggler in such a case also intends to sell the goods'and 
make profit thereby The purchaser of such smuggled goods even though he may 
have nothing to do with actual smuggling, usually acquires the goods at a lower 
price because the payment of duty has been evaded Therefore when such goods 
reach even third hands there is always the intention to defraud the Government of 
the duty payable on the goods This appears to us to be the true interpretation 
of section 1G7 (81), which as we have said earlier is in different words from the 
first part or section 167 (81), which deals with actual importation or exportation 
Section 167 (8i) does not deal With actual importation or exportation , it deals 
with defrauding the Government of die duty pavable or evading the prohibition or 
restriction So long as the duty is payable and has not been paid or so long as the 
prohibition or restriction remains in force any person acquiring possession of goods 
on which duty has not been paid or restriction or prohibition has been evaded would 
have the intent either to defraud the Government of the duty payable for he acquires 
goods at alowerpnceorwouldhave the intention to evade restriction or prohibition 
If this were not so, there would be a premium on successful smuggling and once the 
goods have entered die country without paying duty or have entered the country 
after evading the prohibition or restriction, they can be dealt with as if they were 
duty-paid goods or goods which had not evaded the prohibition or restriction The 
purpose of section 1G7 (81} is to punish smuggling and stop it if possible. That 
purpose in our opinion would lie completely defeated if the interpretation which 
has found favour with the High Court were accepted \\ c cannot therefore accept 
that the words used in section 167 (8«) only apply up to the stage of actual importa 
non and the person who is guilty thereunder must be somehow concerned m the 
actual importation It seems to us that they apply in the case of prohibited or 
restricted goods so long as the prohibition or restriction lasts and whoever is in posses- 
sion of such goods or comes into possession thereof, even after the smtieglmg is 
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over must be attributed with the intention of evading the prohibition or restriction 
provided he knows that the . goods were smuggled into the country in spite of the 
prohibition or restriction. Similarly where the goods are dutiable and the duty has 
not been paid on them any person acquires them with the knowledge that the 
duty thereon has not been paid would have the intention to defraud the Govern- 
ment of duty, even though he may not be the person actually concerned in the 
smuggling. We therefore hold that sectiom 167 (81) has a wider sweep than 
section 167. (8) and it does not only apply to a person who may have been actually 
concerned in some way or other with smuggling but also inter alia to persons who 
may have come into possession of goods even after the smuggling was over. So 
long as the prohibition or restriction remains in force or the duty has not been paid 
even a third person coming into possession of such goods would have the intention 
either to evade the prohibition or restriction or to defraud the Government of the 
duty payable thereon. 

It remains now to refer to a few English cases because our Act of 1878 was 
modelled on the English Customs Consolidation Act, 2876. Decisions of English 
Courts therefore with respect to corresponding provisions of the English Act would 
in our opinion be helpful in the matter of the interpretation of section 167 (81). 

Section 186 of the English Act corresponds to many of the provisions contained 
in section 167 of the Act. In particular, the provision corresponding to section 
167 (81) is in these terms : — • 

“ Every person who shall he in any way knowingly concerned in carrying, removing! 

depositing, concealing, or in any manner dealing with any such goods with intent to defraud Her 
Majesty of any duties due thereon or to evade any prohibition or restriction of or application to such 
goods ” 

“ Such goods ” in the context of the section mean either prohibited or restricted 
goods or goods on which duty is leviable. 

The other clauses of section 186 of the English Act do not specifically contain 
words relating to intent. But in Frailey v. Charlton 1 , it was decided, that intent to 
defraud the revenue or to evade a restriction or prohibition would apply to other 
clauses of section 186 also. Thus the. English Act by section 186 also requires 
that a person who was concerned in carrying, removing, etc., or in any manner 
dealing with any prohibited or restricted goods or dutiable goods must do so know- 
ingly and with intent to defraud His Majesty of any duty due thereon or to evade 
any restriction or prohibition. 

The interpretation of this provision in section 186 Was considered in Beck v. 
Binks-. In that case the facts -were that a person was found in possession of un- 
customed goods in London and it was urged, as was urged before the High Court 
in the present case, that the person concerned could not be said to be carrying the 
uncustomed goods with intent to defraud His Majesty of the duty because such an 
offence could only be committed by the actual smugglers or importers of goods, or 
persons engaged in carrying the goods from the ship, etc. at the port of importation 
with intent to evade the payment of duty or tax. This contention was negatived 
and the Court held that 

“ the offence of knowingly carrying or in any manner dealing with uncustomed goods with 
intent to defraud His Mijesty of the duty due thereon contrary to section 186 is not only committed 
at the port of entry or the place w.iere the goods are actually landed, it is committed anywhere in 
the realm by a person acting in the manner described by the sub-section. ” 

Lord Goddard, G.J., made the following observations at page 252 

“If a person is knowingly carrying uncustomed goods, he is assisting in the smuggling of the goods; 
for while goods are no doubt smuggled when they are brought into the country it is no good bnnging 
smuggled goods into the country unless something can be done with them. Such a person is intend- 
ing to defraud His Majesty of the customs as much as anybody else. The intent is there. It is all 

part of one operation Otherwise, a most extraordinary lacuna is left w the Act,, lor it 

can then be said that, once a man has got away from the port of entry or from the place where the 
“ goods were actually landed ”, no one dealing with the smuggled goods and carrying them inland 
w.ll ever be guilty of an offence. I do not think that that has ever been held, and I am certainly not 


1. L.R. (1920) 1 K.B. 147. 


2. L.R. (1949) 1 K.B. 250. 
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prepared to hold it now I think it clear that thu appellant was deal ng With — that it carrying— 
uncustomed goods and that he was carrying then With intent to defraud Hu Majesty of lie dune* 
thereon-' 

The next case to which reference may be made is Rex v Cohn 1 . In that rase 
36a Swim watches which were uncustomed were rccoscred from the accused and 
he was charged with being in possession of uncustomed goods with intent to defraud I 
His Majesty of the duties thereon contrary toscction iGGofthernghsh Act Dealing 
With the question or intent to defraud, it was held that if the accused knew that the 
goods were uncustomed, the intention to defraud the revenue may be inferred 
Here also the uncustomed goods were recovered from the house of the accused at 
Edgware and there was nothing to shove that he was in any way concerned with 
actual smuggling Ev en so, the Court held that he must be held to be intending 
to defraud the revenue. 

The next case to which reference may be made is Sdjce v Coupe 1 In that case 
the accused was in possession of certain American cigarettes on which duty had not 
been paid It was held that where a person has in his possession goods which are 
to his knowledge uncustomed and which he intends to use or sell, he is guilty of the 
ofTence of keeping uncustomed goods with intent to defraud the revenue of the duties 
r thereon contrary to section 186 In that case there was nothing to show that the 
accused had anything tn do with the importation or smuggling or the goods I ven 
so, it was held that he had the intent to defraud the revenue 

The next case to which reference may be made is Schneider v Dawson 3 That 
was a ease where a civilian bought from American servicemen cigars and spirits 
which had been imported free of dut> for the use of United States Servicemen 
under an agreement between the British and American Governments and kept them 
for his own use He was charged with knowingly and with intent to defraud Her 
Majesty of the duty payable thereon being concerned in keeping goods which werf 
chargeable with dut> on which duty had not been paid It was held that the 
person’s conduct clearly amounted to keeping the smuggled goods and there was 
intent to defraud the revenue This case was under the I nglwh Customs and Excise 
Act of 1952, but die principle under the English Act of 187G was followed 
These cases clearly indicate that the ofTence under the corresponding provision 
of the English Act can be committed long after the actual smuggling is over and 
even if the person found in possession of goods on which duty had not been paid 
had nothing to do with smuggling These cases thus dearly support the interprc 
tation wc have put on the relevant words of section 167 (81). 

Further the case of Schneider 1 , shows that it has always been held in England 
that if dutiable goods have been brought ino the country without paying the duty, 
the duty attaches to goods brought into die country and though it may not have 
been paid at the moment of bringing the goods for some special reisons (as, fir 
example, where it is meant for a Foreign Ambassador) the duty, is leviable later on 
when the goods pass into the hands or persons other than the pnv ileged person 
The same in our view applies equally to goods w Inch are smuggled into the country 
and the duty has been evaded The duty always remains payable on goods which 
have been brought in ividiout pavment of duty and whoever deals with them even 
at a later stage after the operation of smuggling is over would still be liable to pay 
die duty and if he does not, he must have die intention to defraud the Government 
of revenue The same applies to prohibition and restriction and so long as the 
prohibition or restriction remains in force, the person dealing with the smuggled 
goods which had evaded the prohibition or restriction must also be held to evade the 
prohibition or restriction In the view that we have taken a is therefore unneccs 
sary to consider when the import or smuggling ends, for section 167 (81) Jutt not 
only persons concerned in smuggling or importing but also all others who core 
into possession of or deal w,th smuggled goods after the smuggling u over 


1 L.R. (193t) t K.B 50, 

: L.R. (19,3, 1 HJJ 1 


3 L-It (1 ~-qj 2 Q41 109 
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Lastly learned Counsel for the respondents refers us' to section 1 35 of the Customs 
Act (LII of 1962). That section provides for what was formerly provided in 
section 167 (81) of the Act. The argument is that it is in very different terms. That 
is undoubtedly so. But it does not follow from the fact that the corresponding section 
in the 1 962 Act is differently worded that the provisions in section 167 (81) cannot 
have the meaning which is being pressed before us on behalf of the appellant. The 
interpretation of section 167 (81) must depend upon the language of that provision 
itself and on the language used in section 167 (81) we have no doubt that it applies 
not only to an actual smuggler or a person concerned in smuggling but also to all 
others who may be concerned with smuggled goods after the smuggling is over. 

In the view that we have taken of the meaning of section 1 67 (8 1 ) it follows that 
on facts found Sitaram Agarwala was concerned in dealing with prohibited or 
restricted goods. It also follows on facts found that he had the necessary knowledge 
and intent to evade the prohibition or the restriction even thougli he dealt with the 
goods after the smuggling was over and was not in any way concerned with actual 
smuggling. He would therefore be guilty under section 167 (81) of the Act. We 
therefore allow the appeal, set aside the order of acquittal made by the High Court, 
restore the order of the Presidency Magistrate and confirm the sentence passed on 
Sitaram Agarwala by the Magistrate. 

It also follows on facts found that Wang Chit Khaw is guilty under section 167 
(81) inasmuch as he was dealing with prohibited or restricted goods and had the 
necessary knowledge and intent as required under that section. We therefore allow 
the appeal, set aside die order of the High Court, restore that of the Presidency 
Magistrate and confirm the sentence passed on him by the Magistrate. 

Crl.A. No. 123 of 1962. 

Wanckoo, J . — This is an appeal by Special Leave against the judgment of the 
/Calcutta High Court by which die respondent Amin Khan was acqi itted of an 
offence under section 167 (81) of the Sea Customs Act (VIII of 1878). 

The charge against the respondent was diat he on or about 15th July, 1959, 
at Circular Garden Reach Road, knowingly and with intent to c/ade the prohibi- 
tion in force under section ig of die Sea Customs Act read with section 23-A of 
the Foreign Exchange Regulation Act, 1947, acquired possession of sixty bars of 
gold with respect to importation of which the said prohibition was in force on the 
date aforesaid. The learned Magistrate before whom the trial took place found 
that Amin Khan came in a tarn which stood opposite Gate No. 5 of Kiddeqiorc dock. 
At that rime a ship from the Far East, namely, S. .S’. Sangola was berthed at K’dder- 
pore dock and there was some information with the customs authorities in connection 
with that ship and consequently Customs Inspector Samsul Huq was on duty at 
the gate to keep an eye on things. The taxi in which the respondent Amin Khan 
came arrived at about 7-10 a.m. on 15th July, 1959 and waited opposite gate No. 5, 
Kidderpore dock. There was one occupant on die rear seat of the taxi, namely, 
Amin Khan while the driver of the taxi was sitting in the driver’s seat. Amin 
Khan had come down from the taxi and appeared to be restless. Shortly there- 
after, Amin Khan got back into the taxi. But as there was a crowd there, Samsul 
Huq, though he could see Amin Khan while he was on the road and was getting 
onto the taxi, could not keep the taxi in full view. Soon after Amin Khan got into 
the taxi and it started. Thereupon Samsul Huq stopped die taxi and rushed 
forward along with other customs officers. Amin Khan was then sitting in the 
rear seat of the taxi with a small attache case beside him. Samsul Huq asked 
Amin Khan what the attache case contained and Amin Khan replied diat it con- 
tained gold. Thereafter the attache case -was opened and it was found to contain 
60 gold bars in six packets under a cotton jacket which was also in the attache case. 
Each packet contained 10 gold bars. Tncrcaftcr Amin Khan was arrested. 
Later the gold bars were confiscated under die Act and Amin Khan was prosecuted 
under section 167 (81). The Magistrate after finding these facts convinced Amin 
Khan and sentenced him to one year’s rigorous imprisonment, his defence that 
the attache case had been planted by a customs officer having been disbelieved by 
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the Magistrate. It may be mentioned that the gold bars were worth about 
Rs. 1,15,000. He unsuccessfully appealed to the Session Judge, Alipore. 


Amin Khan then went in revision to the High Court. The High Court consi- 
dered the evidence and held that there was no doubt that the gold bars were foreign 
and imported. It was proved that in.vicw of the restriction in force foreign gold 
could not be imported by anybody without a special permit of the Reserve Bank 
of India and Amin Khan did not claim to have any such permit. Finally the High 
Court found that there was no doubt that Amin Khan was in possession of tins 
smuggled gold. The High Court then went on to consider the question whether 
the charge framed against Amin Khan had been proved. We have already 
mentioned the charge, namely, that on or about i 5 th July, 1959 at Circular Garden 
Reach Road, Amin Khan acquired possession or these gold bars knowingly and 
with intent to evade the prohibition in force at the time The specific charge thus 
against Amin Khan was that he acquired possession of these gold bars on 15UI July, 
1959 outside Gate No. 5 of the Kidderporc dock. The suggestion of the prosecution 
was that the gold bars had been smuggled out of 5 S. Sdngola on that morning and 
lianded over to Anun Khan who thus acquired possession of them that morning 
knowingly and with intent to avoid the prohibition or restriction in force. The 
High Court has found that there was no evidence to show that anybody actually 
came out of the dock area and handed over the gold bars cither to Amin Khan or 
put them in the taxi to the knowledge of Amin Khan. Samsul Huq vs ho was watch- 
ing at the time was unable to say if any one had put the attache case containing 
the gotd bars in the taxi, for, according to him, there was a crowd at that place and 
time and he could not keep the taxi in full Mew all the time The High Court 
therefore took the view that it could not be ruled out that Amin Khan might have 
been m possession of the gold bars from before the taxi reached the Kidderporc 
dock. If that was so, it could not be said that Amin Khan had acquired possession 
of the gold bars outside Kidderporc dock that morning at 7-10 a m. knowingly or 
with intent to avoid a prohibition or restriction. The High Court further observed 
that the presence of Amin Khan near the dock area with a large quantity of gold 
was v cry suspicious , but in \ icw of the nature of die evidence that the customs officers 
were on watch from before and did not see Amin Khan going into the dock area 
or did not see any one else dropping the attache case into the taxi, it could not be 
held that Amin Khan had acquired possession of the gold bars that morning at 
that place. That being so, the High Court was of the v icw that Amin Khan must 
be given the benefit or doubt in respect d the charge framed against him and conse- 
quently acquitted him. 


This is an appeal under Article 136 of die Constitution and we cannot say in 
the circumstances tliat the view taken by the High Court is necessarily incorrect, 
keeping in mind the charge that was framed against Amin Khan In view of our 
decision in SkriSachtdanandaBenerji, Assistant Collector of Customs v. SitaltamAganvala', 
(the judgment in which is being delivered today), the matter would have been 
different if the charge against Amin Khan was not of acquiring possession of prohi- 
bited goods that morning at that place but merely of carrying, keeping or concealing 
such goods. Unfortunately dial was not the charge against Amin Khan. The 
charge was that he had acquired the prohibited goods that morning at that place. 
Tliat being the nature of the charge against Amin Khan, it cannot be said that the 
High Court was m error in holding that in the absence of sufficient evidence to show 
that Amin Khan had gone into the dock area and had come out from there with die 
attache case or somebody else had come out of the dock area and had dropped die 
attache case in the taxi to the knowledge of Arn.n Khan, the charge had not been 
proved be>ond reasonable doubt Uc emphasise again that Amin Khan gets away 
only beeau* or Ihe cha ? e fcamjd ujuna film and .he matter mTgl.I hate 

been different .r the .charge had been, for example, for keeping or concerns or 
*¥'»“* ProJiibiteel good, with u,e ncccuary tnovrledec and , Mem In dfc, fine 
of the matter, the appeal fads and is hereby dismissed 


I. Cr.A. No 192 of 1951 
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if] s. BANERJEE V. s. AGARWALA ( Wanchoo , J.). 

Crl.As. Nos. 41 and 42 of 1964. 

Wanchoo, J.— These two appeals by Special Leave from the judgment of the 
High -Court of Bombay raise a common question of law and will be dealt with 
together. The question which arises in these cases relates to the interpretation of 
section 167 (81) of the Sea Customs Act (VIII of 1878). We do not think 
it necessary to refer to the facts of these cases because the High Court did not hear 
the respondents on other grounds of appeal except one relating to the intent necessary 
under section 167 (81). The High Court took the view following the decision of 
the Calcutta High Court in the case of Sita Ram. Agarwala v. The State 1 (which has 
been dealt with by us in Shri Sachidananda Benerji, Assistant Collector of Customs v. 
Sita Ram Aganvala ", in which judgment is being delivered today) that the intent 
necessary for conviction under section 167 (81) could only apply to a person who 
was in any manner concerned in the actual smuggling or importation of the goods 
and could not apply to persons who deatt with smuggled goods after the smuggling 
was over. Following this view the High Court held that tie intent necessary for 
a conviction under section 167 (81) of the Act could not be attributed to a person 
who acquires possession of smuggled goods or deals with them long after the smuggling 
was over and who was not the smuggler himself or was not concerned in the 
smuggling in any manner. The High Court further held that it was only the person 
who was concerned in the transaction of smuggling in any manner who Would 
either have the intent to defraud the Government of the duty payable or have the 
intent to evade any prohibition or restriction imposed on importation. As it was 
not shown in these cases that the two respondents rvere smugglers or were in any 
way concerned with the actual smuggling, the High Court ordered their acquittal 
and did not go into other points urged on behalf of the respondents against the 
judgment of the Presidency Magistrate by which they had been convicted under 
section 167 (81) of the Act. We have held in Sita Ram Agarwala’s case a , 
that section 167 (81) applies not only to a person who might be concerned in 
smuggling but also to a person who deals with smuggled goods after the smuggling 
is over and that such a person also has the intent to avoid the prohibition or restric- 
tion or defraud the Government of the duty payable thereon provided he has the 
knowledge that the goods were smuggled. In this view of the matter the basis 
on which the High Court acquitted the respondents falls. We therefore allow 
the appeals, set aside the order of the High Court and remand the cases to the High 
Court for dealing with the other points raised on behalf of the respondents against 
their conviction in accordance with law and in the light of this judgment. 

V.S. Appeals Nos. 192 of 1961 and 183 of 

1962 allowed. 

Appeal No. 123 of 1962 dismissed; 
Appeals Nos. 41 and 42 of 1964 
allowed cases remanded to the High 
Court of Bombay. 


1. A.I.R. 1962 Gal. 370. 

S C j — 17 


2. Cr. A. 192 of 1961. 
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THE SUPREME COURT OF INDIA, 

Present K Subba Rao, V, Ramaswami and J M Shelat, J[J 
Harm agar Sugar Mills Co , Ltd , Bombay » . Appellant* 

v 

M W Pradhan (Now G V Dalvt), Court Receiver, High Court, 

Bombay Respondent. 

Companies Act (IcflQoG), ucturnj 433 (r),434 (1) (a)ciJ439 (!) (4 )— Ocd Procedure Code (fyi903)- 
Ordir 40, rale I — Petition Jot teukhng ip tf a cempcry—Confany indebted to a joint Hindu family — Reteictr 

cppcintedbyCovrtinasTeitforpaihltcnef the properties of the joint famUy—Ern‘Hrxtrtd to toXe memory protet 

dings to realise the properties tssvl debts due to ihefrzmly— If tan file a petition for icisidingttp — Stoljory nature 
to pay the debt to Assistant Collector, Eorrbay nt discharge of tncome-tax dee by the fern ly— If proper end 
Ilf men! — .\on-conphanct amcants to * neglect to peg ’ the debt — Petition rwntamahle — Income tax Act {XI of 
J922) section 46 

The appellant-company was indebted to the joint family or one Narayanlal Bansilal (who itu 
abo the chairman of the company) to she extent of It*. 25 00 000 In a suit O S No 224 of 196! 
on the fie of the Bombay H gb Court filed by one of the *oji* of the said Narayanlal against him 
and others the Court appointed a Receiver in respect of all the family properties The Receiver 
(Pradhan) issued a notice under section 434 of the Companies Act (t of I9a6) calling upon the com 
pany (the debtor) to pay the *aid amount due with interest to the Additional Collector, Bombay, 
towards the income-tax dues of tl c joint family, also informing it, that in case the amount is not paid 
within 21 days of the receipt of the notice proceedings for winding up of the company will be tafcen. 
The company failed to comply vmh the notice The Receiver moved the High Court for directions 
and got an order authorising him to file a petition for winding up. He filed the petition and it was 
admitted after hearing the objections of the company The appeal against the. order admitting the 
petition was dismissed Against the order of dismissal this appeal by Special heave was preferred to 
the Supreme Court 

The contentions of the appellant-company were (■) The Court Receiver has no power to file the 
petition for wind ng up (is) he is not a * creditor ’ under the relevant section* of the Companies Act, 
(iu) the notice issued by the Receiver was not in stnet compliance of section 434 of the Act in that 
1 1 did not direct the payment to him or the joint family and it depmed the appellant of the opportunity 
of compounding tlie claim with the creditor , (iv) the company had not neglected to pay, and 
(v) there wii a bona fide dispute as to the liability and therefore the petition could not be admitted 
Held the petition for wind ng up vs a mode (though rot the normal mode) of realisation of the 
debts due by the company to the joint family propriety does not affect the power but only its exercise 
It follows that in terms or clause (d) of rule 1 of Ord-r 40 Civil Procedure Code a Recover can file a 
petition for winding up for realisation or the properties, including debts of which he was appointed 
the Recover 


That apart, under that rule 1, the Court can also confer on the Receiver such of the powers as 
the Coun may deem fit The Receiver was authorised to file, she pent on for wirdirg up by the 
direction and order of the Court. So he had the power to file the petition 


A Receiver authorised to file sum to recover debts could institute suits in his own name The 
pontien of such a Receiver „ analogous to that of a Rete.v„ who can file an action ln law or equity 

,15 (IHll otib. OmTM.c Act. 

<« or >h< Mi .» «, p=*~i » vtoo mtokm indebted h<n»oe.., tbe „Uoo»h,p rf 

,b ™' b "’T" "“"l U ■>» w IO tbe lbeee.ver be p» . 

full discharge. The respondent is a cr-ditor Wit fin the meaning of sections 434 ft) fa) and 
439 (I) (I) of the Companies Act and therefore competent ,o pmrnMbe petition for wig ujtf 
tbe company 


The Recover in directing the amount to be paid to the 
o anything in derogation of the provision* of section 


434 0) (*) of Act (I of 1956) 


C-A.No- 5C9 cf 1 96a- 


21st March, !Jf6. 
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434 (1) (a) of the Act does not say that the demand made by the creditor on the company shall be'to 
pay the amount due only to the creditor and not to any other person, nor does it by necessary 
implication impose any such condition. 

The statutory notice issued by the respondent cannot be held to violate any of the requiremen ts 
of section 434 (1) (a). The debtor was not asked thereby to do something which was prohibited but 
only to comply with the Collector’s requisition under section 46 of the Income-tax Act. By not doing 
so the company clearly neglected to pay within the meaning of section 434 of the Companies Act. 

Section 434 (1) (a) confers no right on the debtor but only gives him an opportunity to discharge 
the debt in one or the other of the ways mentioned therein. Where, as in this case, the debtor and 
'creditor are under an obligation to discharge the income-tax- dues and the creditors has directed the 
- "payment of the entire amount due towards the same there is no scope for the debtor to approach th e 
creditor for securing or compounding the claim. 

That apart, if the company compounds the claim with the Receiver it will be binding on both. 
The Income-tax Officer might even then collect the amount attached by exercising his powers under 
section 46 (2) of the Income-tax Act ; but that does not prevent the appellant from compounding 
with the Receiver. . 

'. , Held on facts, the alleged dispute as to the liability to the joint family was not bona fide but was 
only a part of a scheme of collusion between the Company and the karta Narayanlal. 

Appeal by Special Leave from the Judgment and Order, dated the 14th December, 
1964, of the Bombay High Court in Appeal No. 67 of 1964. 

N. C. Chatterjee and S. T. Desai, Senior Advocates [M.M. Vakil, Advocate and 
Ganpat Rai and S. S. Khanduja, Advocates of M/s. Ganpat Rai & Co., 
with them), for Appellant. 

S. V. Gupte, Solicitor-General of India (/. B. Dadachanji, O. C. Mathur 
and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., with him), for 
Respondent. <• f 

I i 

' The Judgment of the Court was delivered by 

, Subba Rao, /.-—The facts that gave rise to this appeal may be briefly stated : 
On 3rd January, 1933, Messrs. Harinagar Sugar Mills, Ltd. hereinafter called the 
'Company, was incorporated under the Indian Companies Act, 1913 (VII of 1913). 
Narayanlal Bansilal was the Chairman of the Board of Directors of the Company. 
He was also the karta and manager of the joint Hindu family consisting of himself, 
his’sons and daughters. As such karta he purchased a large block of shares of the 
• Company from and out of the funds of the joint family. The said family also owned 
a sugarcaneifarm at Harinagar in the State of Bihar. On 8th March, 1956, 
Narayanlal Bansilal and his three sons sold the said farm to the Company for a 
sum of Rs. 40,00,000. Under the sale-deed the Company agreed to pay the price 
in instalments. Though the Company paid a few instalments, a Sum of Rs. 25,00,000 
still remained to be paid by it to the joint family. In July, 1961, one of 
'the sons of Narayanlal Bansilal filed Suit No. 224 of 1961 on the Original Side of the 
Bombay High Court against his father and others for partition of the joint family 
properties. Pending the suit, on 20th October, 1961, the Court in exercise of its 
powers under O. 40, rule 7, of the Code of Civil Procedure, appointed a' Court 
Receiver as Receiver of all the joint family properties. Long prior to the filing of 
,the said suit for partition on 24th July, 1956, the Additional Income-tax Officer 
.Section V, Central Bombay, issued a notice to the Company under section 46 of the 
Indian Income-tax Act, 1922, prohibiting it from paying the debt due, by it to the 
joint family and calling uponitto pay the said amount to the Income-tax authorities 
towards income-tax due from the said joint family. After the Receiver was appointed 
on 29th June, 1962, the said Receiver issued a notice under section 434 of the Indian 
Companies Act calling upon the Company to pay the amount due from it to the joint 
family with interest to the Additional Collector of Bombay towards the income-tax 
dues of the family and also informing it that, in case the said payment was not made 
'within 21 days of the receipt of the notice, proceedings for winding up of the Com- 
pany under the Indian Companies Act would be taken. As the Company did not 
omply with the terms of the said notice, the Receiver moved the High Courtfor 
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directions and obtained an order on 22nd November, 1963. authorizing him to file a 
petition for winding up of the Company After obtaining the permission of the Court, 
on 10th January, 1964, the Rccener fi’cd a pctilicn in the High Court for winding up 
of the Company After hearing the objections filed by the Company, Kantawala, J 
admitted the petition and directed advertisements to be given in the newspapc3rs and 
mthe Government Gazette mentioning his order The Company preferred an appeal 
against that order and that was heard by a Division Bench consisting of Patel and 
Tulzapurkar, JJ The learned Judges dismissed the appeal Hence the present 
appeal, by Special Leave 

Mr N C. Chatterjee, learned Counsel for the appellant-company, raises before 
us the same contentions which were advanced unsuccessfully on behalf of the Com- 
pany in the High Court We shall deal with the said contentions seriatim 

The first Contention of the learned Counsel is that the Court Receiver had no 
pow cr to file a petition in the Court for winding up of the Company Elaborating 
this contention the learned Counsel contends th3t under Order 40, rule 1 (d) of the 
Code of Civil Procedure a Court can only confer on a Receiver the power to bring a 
suit and that the expression ‘ suit ** does not take in a petition for winding up of a 
company 

Order 40, rule 1 of the Code of Civil Procedure reads * 

“ Where it appears to the Court to be just and convenient the Court may by order— 


(it) confer upon the rccener all such powers, as to bring ng and defending suits and for the 
sail on, management protection preservation and improvement of the property the collection 
or the rents and profits thereof the application and disposal of such rents and profits, and the cxecu- 
t on of documents as the owner himself has or such of those powers as the Court thinks fit " 

In exercise of the said power the Court appointed the respondent as the Court 
Receiver on 20th October, 1961, of the properties belonging to the joint family in 
the suit The material part of the order reads 

" JiufirVirr rrJnrd that the Court Receiver be and he Is hereby appointed receiver 

ofthe properties belonging to the jointfarmfyinsint and all the books ofacemmts papers and 
vouchers with all necessary powers under Order 40 rule 1 of the Code of Civil Procedure inchid ng 
power to vote and. or esernse all the property rights in respect of shares belonging to the joint family 
in the several joint stock companies mentioned in the plaint including power to file suit ** 

Under this order, all the necessary powers under Order 40, rule 1 ofthe Code of 
Cml Procedure were conferred upon the Receiver, including the right to file suits 
Assuming that a petition for winding up of a company is not a suit within the 
meaning of Order 40, rule 1 (d) of the said Code the other powers mentioned therein 
are comprehensive enough to enable the Receiver to lake necessary proceedings to 
realise the property or and debts due to the joint family Can it be said that the 
petition filed by the Receiver for winding up ofthe Company is not a mode of realisa- 
tion of the debt due to the joint family from the Company ? In Palmer’s Company 
Precedents, Part II, 1960 Edition, at page 25, the following passage appears • 

“ A wind ng up pet non is a perfectly proper remedy for enforcing payment of a just debt It 
!i the mods of ewcut on wh ch the Court g ves to a creditor against a company unable to pay iti 


This view is supported by the decisions in Bower v Hope Life Insurance and Guarantee 
Ca x . Re General Company for Promotion of Land Credit * and Re National Perma- 
nent Build ng Society 1 Tt is true that * a winding up order is not a normal alternative 
in the case of a company to the ordinary procedure for the realisation of the debts 
due to it” ; but nonetheless it is a form of equitable execution Propriety does 
not affect the power bnt only its exercise If so it follows that in terms of clause (d) 
of rule 1 of Order 40 of the Code of Cml Procedure, a Receiver can file a petition 
for winding up of a company for the realisation of the properties movable and 
Immovable Including debts of which he was appointed the Receiver In this view. 


i nKntuiLcjts 
2 . uru)i_R.sch-D 3*a 


3 (lt69)LR JCb D 309 
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Com^y^^ P ower t0 fife t?i e petition in the Court for winding up of the 

That apart, under Order 40, rule 1 (d) of the Code of Civil Procedure the Court 
can also confer on the Receiver such of those powers as the Court thinks fit. It is 
implicit m this apparently wide power that it shall be confined to the scope of the 
receiver s administration of the estate. If, for the proper and effective management 
of es tete of which the Receiver has been appointed the Court thinks fit that it 
shall confer power on the said Receiver to take steps for winding up of the debtor 
company, it must be conceded that the Court will have power to give necessary direc- 
tions to the Receiver in that regard. 

On 22nd November, 1963, the Receiver obtained the directions of the Court 
empowering him to file the winding-up petition against the Company. But, it is 
contended that the learned Judge made that order without prejudice to the conten- 
tions of the members of the joint family and that one of the contentions was that a 
petition for the winding Up of the Company was not maintainable at the instance of 
the Receiver. _ This reservation, no doubt, entitles the appellant to raise the plea 
of the maintainability of the petition filed by the Receiver for winding up of the 
Company. But it do.es not bear on the question of authorization obtained by the 
Receiver to file the said petition. The question of the maintainability of the petition 
will be dealt with by us at a later stage of the judgment. In this view also the Receiver 
had the power to file the petition before the Court for winding up of the Company. 
There are, therefore no merits in the first contention. 

The second contention of the learned Counsel is that the Court Receiver is not a 
“ creditor ” within the meaning of the relevant sections of the Indian Companies 
Act. The relevant provisions of the Indian Companies Act read : 

Section 433.— A company may be wound up by the Court, — 

**♦**» 


(e) if the company is unable to pay its debts. 

Section 434 . — (1) A company shall be deemed to be unable to pay its debts — 

1 (a) if a creditor, by assignment or otherwise, to whom the company is indebted in a sum 

exceeding five hundred rupees then due, has served on the company, by causing it to be delivered at 
its registered office, by registered post or otherwise, a demand under his hand requiring the com- 
pany to pay the sum so due and the company has for three weeks thereafter neglected to pay the 
sum, or to secure or compound for it to the reasonable satisfaction of the creditor. 


Section 439. — (1) An application to the Court for the winding up of a company shall be by 
petition presented, subject to the provisions of this section, — 

( b ) by any creditor or creditors, including any contingent of prospective creditor or creditors. 


A combined reading of these provisions indicates that unless the Court Receiver 
is a creditor by assignment or otherwise to whom the company is indebted, he cannot 
maintain an application under section 439 of the Indian Companies Act. In support 
of the contention that he is not such a creditor, strong reliance is placed on the deci- 
sion in In re Sacker, ex parte Sacker l . The facts of that case, as given in the head- 
note are as follows : In an action in the Chancery Division a receiver was appointed 
to collect and receive goods comprised in a charge given to the plaintiffs by one of 
the defendants, including therein any balance of the proceeds of the goods so charged 
in the hands of the other defendant. An order was subsequently made for the pay- 
ment by the last-mentioned defendant to the receiver of a specific sum, being money 
received by him in respect of the proceeds of the goods, and comprised in the charge. 
The Court of Appeal held that the receiver was not a “ creditor ” entitled to present a 
bankruptcy petition against such defendant within the meaning of section 6 of the 
Bankruptcy Act, 1883. Lord Esher, M.R., in coming to the said conclusion 
described the legal status of a receiver thus : 


“ The petitioner is a receiver. He is not a trustee. There is no debt due to him from the ap- 
pellant. He could not sue for this sum of money in his own name either at law or in equity, tveu 
if he could by the authority of the Court sue for it in his own name, is the money due to him per- 


1. (1888) L.R. 22 Q.B. 179, 183, 185, 186. 
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sonally either at law or m equity ? At law it is certainty not The debt wa» due to another person 
for whom he is not a trustee The money will not be his when he has got it Would it be his in 
equity? I apprehend that he would hold it subject to the authority of the Court who would deal 
with it according to the circumstances of the case, but certainly not for his benefit ’ 


Fry, L J , said much to the same effect thus • 

“ There is no debt of any kind due from Sacker to the receiver , consequently he Is not a good 
petitioning creditor, and the petition cannot be maintained * 

Lopes, L J , expressed the same idea thus : 

" To constitute a good petitioning creditor s debt the alleged debt must be certainly due and 
payable to the person who presents the petition There Is no deb^due to this receiver He could 
not maintain an action of debt Tor this money in his own name ” 

This decision, therefore, goes to the extent of holding that there is no debt due to 
a receiver either at law or in equity, that he cannot maintain an action of debt for the 
money in his own name and that, therefore, he is not a good petitioning creditor 
The scope of this decision was explained by the Court of Appeal in In re Macovn 1 
There, on the dissolution of a firm of stock broken by the death of one of the partners 
the partnership assets, including a debt to the late firm in respect of certain Stock 
Exchange transactions, were assigned by the surviving partners to L for the purpose of 
winding up the partnership and notice of the assignment was served on the debtor. 
L obtained a decree against the debtor Thereafter, he commenced on action in 
the Chancery Division for the winding up of the partnership, and in that action a 
receiver was appointed of the partnership assets The receiver took an assignment 
of the judgment debt from L, and obtained leave to issue execution Thereafter 
he served a bankruptcy notice on the debtor and ultimately presented a bankruptcy 
petition against the debtor The Court of Appeal held that, as the receiver had 
obtained an assignment of the judgment debt, he was a creditor entitled to present 
a bankruptcy petition In the context, when the judgment in In re . Sacker's case* 
was pressed upon the Court to come to a contrary conclusion, Vaughan Williams, 
L J , had this to say in regard to that judgment 


“ In these circumstances it seems to me that we ought not to hold the case of In re Sacker *, to 
be an authority for the proposition that a receiver cannot be a good petitioning creditor even though 
the stale of things Is such that he could maintain an action at law It is plain that Fry L. J., thought 
that he coul J , and Lopes L. J . seems to have taken the same view— that is, the v icw that if the re- 
ceiver were the holder of a bill of exchange he could be a good petitioning creditor In the present 
case the receiver happens to be the assignee of a judgment and 1 think that being the assignee of a 
judgment he can be a good petitioning creditor even though when the money is received it is recovered 
for the purpose of cnabl ng the Court of Chancery to deal with it " 

A companion of these two decisions leads to the following legal position If a 
receiver could maintain an action at law or in equity for the recovery of a debt, he 
would bca goodpctitiomng creditor, and, ifhecould not, he would not be one Inin re 
Sacker's case' 1 , u was not possible for the receiver to bring an action to recover the 
debt either at law or in equity, whereas in Macoun’s ease 1 , the receiver, having obtain- 
ed the assignment of the debt, could maintain an action at law for the recovery of the 
debt Therefore, even in England a receiver, who -can maintain an action to recover a 
debt, would be a good petitioning creditor In India, the scope of the receiver** 
power is governed by the express provisions of the Code of Civil Procedure It 
Is common place that a receiver appointed by Court has no estate or interest himself 
and the scope of his power is defined by the provisions of Order 40 of the said 
Code and the specific orders made by the Court thereunder He is frequently 
spoken to as the “ hand of the Court ” In exercise of the power under the said clause 
(t/> if a Court confers upon the receiver power to bring a suit to realise the assets 
which are the subject matter of the suit, it cannot be denied that the said receiver con 
file suits to recover the debts forming part of the said assets This Court In A V. 
M allayy a v T Famamaml G? Co *, held that a receiver authorized to file suits to 
recover debts could institute suits therefore in his own name In that event, the 
position of such a receiver is analogous to that of a receiver who can file an action in 
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law or in equity to recover a debt under the English law. If the latter is a creditor in 
English law in respect of the debt recoverable by him, there is no reason why a 
receiver empowered to file a suit under Order 40 of the Code of Civil Procedure can- 
not be a creditor. In one case there is a voluntary assignment and in the other 
there is a statutory assignment. 

The relevant provisions of the Indian Companies Act also lead to the same 
position. Section 434 speaks of a creditor by assignment or otherwise to whom the 
company is indebted in a particular sum. Such creditor can file a petition for wind- 
ing up under section 439 of the said Act. A creditor, therefore, under the Indian 
Companies Act is any person who acquires that character by assignment or otherwise. 
The expression “ otherwise ” takes in any person to whom another becomes indebted 
howsoever the relationship of creditor and debtor is brought about between them. 
We came back to the meaning of the word “ creditor.” Stroud’s Judicial Dictionary, 
3rd Edition, Volume I, defines “ creditor ” to mean a person to whom a debt is pay- 
able. Though this is one of the many definitions given in the said dictionary, this 
appears to be the appropriate meaning. A receiver appointed by the Court to realise 
a debt can' demand the payment of the debt. If the debtor pays the debt to him, 
he gets a full discharge ; in default of payment the receiver can file a suit in his own 
name and obtain a decree. After obtaining the decree he will certainly be a judg- 
ment-creditor. Such a receiver is a person to whom a debt is payable by the debtor. 
In the present case, the respondent was authorised to file suits to realise the assets 
of the joint family, including the debt. We hold that the respondent is a creditor 
within the meaning of section 439 (1) ( b ) of the Indian Companies Act and, there- 
fore, is competent to maintain the petition for winding up of the Company. 

It is then contended that the notice issued by the Receiver was not in strict com- 
pliance with the statutory requirements of section 434 of the Indian Companies Act. 
Two main defects are pointed out, namely, the notice did not require the appellant 
to pay the debt to the joint family or the Receiver but to the Additional Collector of 
Bombay and the said notice put it beyond the reach of the Company to secure or 
compound for the debt to the reasonable satisfaction of the Court Receiver. Sec- 
tion 434 of the Indian Companies Act has been quoted earlier. Under the section 
before a company shall be deemed to be unable to pay its debts two conditions must 
be satisfied, namely, (0 the creditor shall have delivered a demand in the prescribed 
manner on the company to pay the sum due to him ; and (ft) the company has for 
three weeks thereafter neglected to pay the same, or to secure or compound for it to 
the reasonable satisfaction of the creditor. We have already held that the Receiver 
,is a creditor within the meaning of clause (a) of section 434 (1) of the Indian Compa- 
nies Act. In the statutory notice issued by the Receiver he had called upon the Com- 
pany to make payment of Rs. 25,00,000 to the Additional Collector of Bombay by 
whom the debt had been attached within the prescribed period of 21 days. He had 
to do so because the Additional Collector had served a notice, dated 24th July, 
1956, under section 46 (5) (a) of the Indian Income-tax Act, 1922, calling upon the 
Company to pay to him whatever amount was held by the Company on account of 
the joint family. Section 434 (1) (a) of the Indian Companies Act does not say that 
the demand made by the creditor on the Company shall be to pay the amount due 
only to the creditor and not to any other person ; nor does it by necessary implication 
impose any such condition. What is necessary is that the debtor by paying the 
amount demanded shall be in a position to get full discharge of his liability. In the 
present case the Receiver directed the amount to be paid to the Additional Collector 
of Bombay for the purpose of liquidating the income-tax payable by the joint family. 
Indeed, by paying the said amount, and in view of the notice served on the Company 
under section 46 (5) (a) of the Indian Income-tax Act, 1922, the Company will get a 
full discharge of its liability to the joint family. Section 46 (5) (a) of the Income-tax 
Act says that any person making any payment in compliance with a notice under 
section 46 (5) (a) shall be deemed to have made the payment under the authority of 
the assessee and the receipt of the Income-tax Officer shall constitute a good and suffi- 
cient discharge of the liability of such person to the assessee. The Receiver, therefore, 
in directing the am ount to be paid to the Additional Collector of Bombay did not do 



ih 


THE SUPREME COURT JOURNAL. 


[1964 


Anything in derogation of the provisions of section 434 (I) (a) of the Indian Cora 
panics Act 

Nor are there any merits in the second link of the contention The question is 
whether if proceedings were taken against the Company under section 46 (5) (a) 
of the Tnd an Income tax Act the Company was deprived of the opportunity to pay 
the sum due to the respondent or to secure or compound for it to the reasonable 
satisfaction of the creditor within the meaning of section 434 (!) (a) of the Indian 
Companies Act After the statutory faotice the Company could pay the sum demand 
ed or secure or compound for it to the reasonable satisfaction of the creditor The 
section does not confer a right on a debtor but only gives him an opportunity to 
discharge the debt in one or other of the ways mentioned therein The debtor could 
secure or compound for a debt only where the circumstances under which the demand 
is made permit such a mode of discharge But whereas in this case both the debtor 
and the creditor were under an obligation to discharge the income tax dues and as 
the creditor directed the debtor to pay the entire amount due to him towards the 
income tax dues there is no scope for the debtor to approach the creditor for securing 
or compounding his claim In this view no right of the Company is violated as it 
has none under section 434(1) (a) of the Indian Companies Act That apart section 
46 15) (a) of the Indian Income tax Act does not in terms prevent the debtor from 
compounding his claim with the cred tor It only directs him to hold the money for 
br on account of the asscssce to pay to the Income tax Officer But lfincontraven 
lion of the notice issued to him the debtor pays the said money to the creditor, he 
will be personally liable to the extent of the liability discharged or to the extent of the 
tax and penalties whichever is less The Income tax Officer can also proceed against 
the debtor, as if the amount in respect whereof the notice was issued was attached by 
the Collector in exercise of his powers under the proviso to sub-section (2) of section 
46 of the Indian Income tax Act These provisions do not prevent the debtor from 
compounding his claim with the creditor If he compounds the claim any agree- 
ment entered into by him with the creditor will not affect his liability to pay the 
.income-tax of thecrcditortothc extent covered by the notice issued under section 46 
(5) (a) of the Income tax Act , but the agreement would certainly be binding between 
the creditor and the debtor The Income-tax Officer has no concern with it In 
either view, therefore the notice cannot be said to have been issued in contraven 
tion of the provisions of section 434(1) (a) of the Indian Companies Act No doubt 
Courts have held in our view rightly that a statutory notice under section 434 (1) 
(a) of the Indian Companies Act shall strictly comply with the provisions of the 
said section sec Japan Cotton Trad ng Co Ltd v Jajodia Cotton Mills Ltd 1 , 
Kurcsht v Argus Footwear Ltd x and IV T Henley s Telegraph Works Co , Lid. 
Calcutta V Gorakhpur Electric Supply Co Ltd Allahabad * But in this case the 
statutory notice issu-d by the respondent did not violate any of the requirements of 
the section We, therefore reject this contention. 


The next contention is that the appellant had not neglected to pay the sum to 
the respondent as the said amount must be deemed to have been attached by the 
Collector m exercise of his powers under the proviso to sub-section (2) of section 46 
oflhe Indian Income tax Act 1922 In support of this contention reliance is placed 
upon In re European Banking Company ex parte Bay hs* There a petition was 
presented for w inding up of a Banking Company for a debt of 65 pounds due to the 
petitioner but the said debt was attached m the Lord Mayor s Court ThepetiUon 
was d smissed on the ground that though the attachment did not absolutely do 
away with the d*bt it seized the debt into the hands of the Lord Major s Court In 
that case th- demand was that the debtor should pay the amount to the petitioning 
cred tor and because of the atlachm nt of that amount by Lord Major s Court the 
debtor could not pay the amount to the creditor But that judgment cannot possibly 
b * ° r a °y belp to the appellant for in the instant case the Receiver asked the debtor 
to pay the amount due to the joint fam ly to the Additional Collector Bombay 
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towards, the income-tax due from the joint family. The debtor was not asked to" 
do something which was legally prohibited but was asked to comply with the 
Collector's requisition under sfection 46 of the Indian Income-tax Act, 1922. By 
moP doing so, the Company clearly neglected to pay the amount within the meaning 
Of section 434 of the Indian Companies Act. 

Lastly, it is argued that there was a bona fide dispute in respect of the liability 
of the Company to the joint family. It is said that the Company’s case was that 
i hb r debt was due to four individuals mentioned in the conveyance, namely, the 
father 'and his three sons, whereas the Receiver’s case was that the amount was due 
to the jointly family and, therefore, in the circumstances it cannot be said that the 
Company neglected to pay the amount to the Receiver. In W. T. Henley's Tele- 
graph ' Works Co Ltd.,. Calcutta v. Gorakhpur Electric Supply Co., Ltd.. Allahabad 1 , 
it' was ruled that a mere service of notice of demand of debt by a creditor. Oil a 
solvent company did not'entitle the creditor to a winding-up order if' the company 
bom fide' disputed the existence of the debt In that case it was found that {here 
was a bona fide dispute between the parties and that the notice issued was a vehicle 
of oppression and an abuse-of the process of the Court. But the >same cannot be 
said in the present case. In re Gold Hill Mines-, also a winding-up petition ..was 
dismissed on the finding that it was an abuse of the process of the -Court, it being 
a. petition .to compel payment of a small debt which was under bona fide dispute. 

' In the present chse, Narayanlal Bansilal was not only the karta of the 'joint 
family but was-also the Chairman of this Board of Directors of the Company. In 
the .partition suit he filed ah affidavit wherein he stated.: • , ” ‘ , , 

i - . 1 

“ Re'eij'ing to para. 10 (c) of the affidavit I deny there is any manipulat’on mfhe batantfe- 
shdet of .Han nagar Sugar Mills, Ltd. 1 as falsely Sought to.be suggested by the 3rd defendant! No 
loan of Rs 25,00,000 has been giycri by me to the said company. The sa d amount is the bala-ce 
of the purchase price payable by the said company to the joint family m respect of Harinagar Cane 
Farm.” . , - * , ' * 

In view of the said affidavit it is manifest that the alleged dispute was not bona 
fide but was only a part of, a scheme of collusion, between the Company and the 
karta of the joint family There are therefore, no merits in any of the contentiqns 
jaised by the Company. ' ’ • 

1 In the result,' the appeal fails pnd is dismissed with costs. 

K. <3. S. Appeal dismissed . 
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' „ (Criminal Appellate Jurisdiction.) 1 

Present : — -P. B. Gajendragadkar, Chief Justice, K. N- Wanchoo, 
M. Hid ayatullah, J. C. Shah and S. M. Sikri, JJ. ’ - 

■Ratan Lai • • Appellant* 


v. 

State of Maharashtra . . Respondent. 

A Bombay Prohibition Act (XXV of 1949), sections 6 -A (as amended by Act XXII of 1960), 24 -A and 59-4 
—Medicinal preparations (Mahadrak.hasava'and Dashmoolarishta alcohol content above $0 per cent by volume ) 
—Manufacture by distillation process by a licensed person and issue from a bonded warekbuse— Possession (on 14th 
September, 1960), 'if of ends the statute— Exemption under section 24-4 (2)— Applicability,— Subsequent 
declaration (ah Alh October, 1960) , wider section 6-4 if effective. 

Under section 6-A (as amended by Act XXII of I960) there is only one mode of proof by the 
State that a medicinal preparation containing alcohol is fit for use as intoxicating liquor and that is 
by obtaining the advice of the Board of Experts and recording its determination, that the article 
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of the quantity permissible under para. I of section 59-A, (in) that on the date of seizure 

article! had not been declared voider section 6-A to be fit for u»e aa In* 


ra fit for consumption a* intoxicating liquor (iub-section 6) Untd It O to determined the mediae*! 
preparation i* to be deemed unfit for use as intoxicating liquor under section 24-A (2) 

If the medicinal preparations contained alcohol produced by distillation (as stated by the Sub- 
Inspector of Prohibition and Excise) the proviso to section 59-A will have no application , there must 
be proof that the preparations contained alcohol in excess of the quantity permissible under the first 
paragraph of section 59-A to attract the provisions of the proviso to section 24-A. 

In the instant ease there was dear evidence on record (i) that the medicinal preparations seized 
were manufactured by a process of distillation (..) there is m evsdan 

alcohol in excess of the quantit; ’ * ‘ 

(14th September 1960) those 
toxica ting liquor 

and SdroIWcVthT decision in Jurndn Mar-iUTs &*, (1962) 2 SCJ 54 (1962) M.L.J (Crh) 
&19 the effect of sub-section (7) of section 6*A has not been noticed. 

‘ medicina i preparations seized from the possession of the appellant must on that date be 

, intoxicating liquor and that it answered the desenpuon and 

JSiSSSi hence their pennon on that date was not an offence by virtue of the provision. 

lerlion 21-A. . - . 

A dtcUnuoA <m <ih Oct.bo 19C0) by Iho Su« Oovmimn.t unto «=».« * 

mum vrere mrficain Ri for u* u utoxlcUiEf liquor rail »oi hire rrtrra^OAT 
vftueR w» mnocml brforr rould „o, bo d«l»ml -W«*> 

Aroral bv Special Leave fn» thejtidgraent nl Older, (bird the 9 * Aiwim. 
, 96 3 rofSeBo">b»yHigh Court (Nagpur Beech) ,n Crutuital Retmon Appltetl- 
Uon No i°7 of *9^3 

B Sen, Senior Advocate (J B Dajatkanjt, O C. Wr and SaaiiT X*»K 
Advocates of Af/r J f> Dnjsetnnj, C. , u .th him), for Appellant 
p K Chaturjee and B R G K Achar , Advocates, for Respondent. 

The Judgment or the Court was delivered by 

l 7 — Ratan Lai— appellant in this appeal— is the proprietor of a business 
d«*mt«tvled “ Anil Medical Stores ” at AS am, District Yeotmat in the State of 
Maharashtra On 14th September, 1960, the Station House Officer, Warn, raided 
the shop or the appellant and seized 12 bottles of an Ayurvedic preparation called 
Afahadrakshasra manufactured b) the Brahma Aushadhalaya, Nagpur and 88 bottles 
or Dmhtnoohmslha manufactured by the Vedic Pharmaceutical Works, Nagpur 
At a trial held before the Magistrate, First Class, Kelapur, the appellant was con- 
victed of die offence punishable under section G 6 (1) ( 6 ) of the Bombay Prohibition 
Act XXV of 1949, and was sentenced to suffer rigorous imprisonment for three 
months and to pay a fine of Rs 500 The order was confirmed in appeal by the 
Court of Session, A eotmal The High Court of Bombay confirmed the conviction, 
but modified the sentence The appellant appeals to this Court, with Special 
Leave 


The following are the material facts found by the Trial Court and confirmed by 
die Court of Appeal and the High Court \fafutdrakthasatn and Dashmoclarutha 
are Ayurvedic medicinal preparations containing alcohol manufactured under 
licences granted under the Medicinal and Toilet Preparations (Excise Duties) Act 
XVI of 1955 Mahadrakshasara attached from the shop or the appellant contained 
52 3 per cent alcohol v/v and Dushmeolanstha contained 54.5 per cent alcohol v/v. 
These preparations are manufactured by a process of distillation The appellant 
had purchased these preparations from a drug store m Nagpur called the Sharda 
Medical Stores who in their turn were supplied by the manufacturers the Brahma 
Aushadhalaya Nagpur and the Vedic Pharmaceutical Works, Nagpur 

The Bombay Prohibition Act XXVof 1 949 by section 66 f I ) ( 6 ) penalises contra 
vent ton of the provisions of the Act or of any rule regulation, or order made, or 
of any licence, permit, pass or authorization issued thereunder by any person who 
consumes, uses, possesses or transports any intoxicant other than opium or hemp- 
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“ Intoxicant ” is defined by section 2 (22) as meaning any liquor, intoxicating 
drug, opium, or any other substance, which the State Government may, by notifi- 
cation in the Official Gazette declare to be an intoxicant. “ Liquor ” is defined 
in section 2 (24) as including (a) spirits, denatured spirits, wine, beer, toddy and all 
liquids consisting of or containing alcohol ; ( b ) any other intoxicating substance 
which the State Government may, by notification in the Official Gazette, declare 
to be liquor for the purposes of the Act. Section 12 of the Act, in so far as it is 
material provides that no person shall import, export, transport or possess liquor. 
But these prohibitions are subject to certain exceptions. By section 11 notwith- 
standing anything contained in the provisions contained in Chapter III (which in- 
cludes sections 11 to 24-A) it is lawful to import, export, transport, manufacture, 
sell, buy, possess, use or consume any intoxicant to the extent provided by the pro- 
visions of the Act or any rules, regulations or orders made or in accordance with, 
the terms and conditions of a licence, permit, pass or authorization granted there- 
under. Tlie prohibitions are also inapplicable in respect of certain preparations 
under section 24-A which provides in so far as it is material : 

“ Nothing in this Chapter shall be deemed to apply to=— 

(1) Any toilet preparation containing alcohol which is unfit for use as intoxicating liquor ; 

(2) any medicinal preparation containing alcohol which is unfit for use as intoxicating liquor ; 

(3) any antiseptic preparation or solution containing alcohol which is unfit for use as intoxica 
ting liquor : 

(4) any flavouring extract, essence or syrup containing alcohol which 'is unfit for use as intoxica- 
ting liquor ; 

Provided that such article corresponds with the description and limitation mentioned in sec- 
tion 59- A.” 

Possession of a toilet, medicinal or antiseptic preparation, or flavouring article 
containing alcohol is therefore not an offence if it is unfit for use as an intoxicating 
liquor, and it corresponds with the description and limitations mentioned in section 
59-A. 

The appellant did at the material time possess pieparations which contained”®, 
large percentage of alcohol, and it is not the case of the appellant that he was pro- 
tected by a licence, permit, pass or authorization. His case was that possession 
of the preparations by him was not in contravention of the Act, because the prepara- 
tions were medicinal preparations containing alcohol which were unfit for use as 
as intoxicating liquor within the meaning of section 24-A of the Act. This conten- 
tion of the appellant has been uniformly rejected by all the Courts below. The 
question which falls to be determined in this appeal is whether the preparations 
containing alcohol in respect of which the appellant is convicted were medicinal 
preparations which were unfit for use as intoxicating liquor. That the preparations 
were medicinal according to the Ayurvedic system is not denied, and it is common 
ground that they contain alcohol. Attention must therefore be directed to ascertain 
whether the preparations did correspond with the description and limitations 
mentioned in section 59-A. If they did not, exemption under section 24-A will be 
inoperative, even if they are medicinal preparations. In so far as it is material, 
section 59-A which was added by Act XXVI of 1952 at the relevant time provided : 

«< m No manufacturer of any of the articles mentioned in section 24-A shall sell, use or dis- 
pote of any liquor purchased or possessed for the purposes of such manufacture trader the provisions 
of this Act otherwise than as an ingredient of the article authorised to be manufactured therefrom. 
No more alcohol shall be used in the manufacture of any of the articles mentioned in section 24-A 
than the quantity necessary for extraction or solution of the elements contained therein and for the 
preservation of the articles ; 

Provided that in the case of manufacture of any of the articles mentioned in section 24-A in 
which the alcohol is generated by a process of fermentation the amount of such alcohol shall not exceed 
12 per cent by volume. 

(2) * *" 

Sub-section (1). directs the manufacturer not to use in the manufacture of any 
article mentioned in section 24-A alcohol in excess of the quantity necessary for 
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extraction or solution of the dements aDd for preservation of the article, and the 
proviso states that in the manufacture of articles in which alcohol is generated b> 
a process of fermentation it shall not exceed 12 per cent by volume Therefore 
the quantity of alcohol m an article in which alcohol is added or produced by 
•distillation is determined by what is necessary for extraction or 'olution of the 
elements and preservation of the articles but in an article containing alcohol 
generated by process of fermentation the percentage of alcohol, it is directed, shall 
not exceed 12 per cent by volume 

The Tnal Court, he Id that the offending articles were Ayurvedic preparations 
mwhichalcohol was generated by v process of feniientation and as alcohol exceeded 
12 per cent bj' Volume,- the preparations did not correspond with the limitations 
prescribed by section 59- A, .and therefore the exemption prescribed by section 24 A 
was inoperative The GtyJCi of Session and the High Court agreed with that view 
But it appear? that in so holding the Cotirt^s m sconceived the evidence. A rticles 
containing alcohol may be prepared by a process bf fermentation. vVhich generates 
alcohol or by a process of distillation or by addition, of hT c ?»c©hol f The 
manufacturmg processes which result in distillation of alcohol and generation of 
aldbhol by- fermentation art distinct, and there v.ai on the record clear evidence that 
thrcdfondlng preparation, wete manufactured by •A process of distillation imU were 
not preparations m which alcohol was generated by fermentation.- \Pahutkar 
Sub-Inspector of Prohibition and Excise sa d that Mahadrakshasara and Dash 
rnoolanshta are distilled Ayurvedic products Apparently it was conceded onlbchalf 
of the State before the Court of Session that the two preparations were Ayurvedic* 
medicinal preparations which contained alodhol produced by distilfcrtion and 
before the High Court also the case was argued on that footing If the bottles of 
Mahadrakshuaia gnd .Dashmoclanshta attached from the shop df the appellant con 
tamed alcohof produced by distillation the proviso to section 59 A will have no 
application 3 here w no et idenee on the record to prove that the tiro preparations 
contained alcohol in excess of the quantity permissible under the £rst paragraph 
of section 59 A It must be remembered that these preparations were manufactured 
within the State of Maharashtra by manufacturers licensed under thrjvlcdicinal 
and Toilet Preparat 6ns (Fxcise Duties) Act, XVI of 19?5 and were issued from a 
bonded warehouse Tins would justify the inference that they did correspond 
with the description and ltm tations mentioned in section 59 A 


But it was urged for die State that a medicinal preparation which corresponds 
with the description And limitations under section 59 A may still be a preparation 
which is fit to be used is intoxicating liquor A medicinal preparation which 
because of the h gh percentage of alcohol therein even if taken m an ordinary or 
normal dose, may intoxicate a normal person would be a preparation fit to be used 
as an intoxicating liquor Where the preparation contains a small percentage of 
alcohol but consumption of large quantities may intoxicate it would also be regarded 
as a preparation fit for use as intoxicating liquor if such consumption is not likely 
to involve any deleterious effect or serious danger to health of the consumer 


, a Pj c P araU( ?n » Jit to be used as intoxicating: liquor wonld ordinarily 

depend ur«n evidence But the Legislature ha, by section G-A prescribed special 
l^nnr f Va adjud 3Wf5 whether an article is unfit for use vs intoxicating 

drclared S m X' as , addcd W Bombay Act XXVI of 19o2 after this Court 

™£ d | ***» *s tombs V F Jf Bolton* amongst oth-nr that clause (f) of 
containin'-' aleohn^-is* ** P° sscsslon °f medional and toilet preparation, 

SKPJSfd? S£L-^Z s '” ,,y "“‘' d — ■ «■* - ■■ « 


(1) For the purpose of de ertain eg whether 

{«) any ra-J cmat or to let preporat on co tuning alcohol, or 
(i) any antisept c prtpvrsuon or »o ui on a nuaung alcohol or 
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_ (e) any flavouring extract, essence or syrup containing alcohol, is or-is not an article unfit 
tor use as intoxicating liquor, the State Government shall constitute a Board of Experts. 

„ ' '(2) J ■ * '* * * *■ - ‘ 

(3) * * * * - * * * 

(4) * * * * ' v * 


~ (5) - * * * «■ * <= 

(6) It shall be the duty of the Board to advise the Stale Government on the question whether 
any article mentioned in sub-section (1) containing alcohol is unfit for use as intoxicating liquor $md 
on. such other matters incidental to the said question as may be referred to it by the State Government. 
On obtaining such advice the State Government shall determine whether any such article is lit or unfit 
for use as intoxicating liquor or not and such article shall be presumed accordingly to.be fit or unfit 
for use as. intoxicating liquor, until the contrary is proved.” 


This Court held in State of Bombay ( now Gujarat) v. Narandas Mangilal Agartval 
and another \ that it was not obligatory upon the State to consult the Board of Experts 
constituted under section 6-A before 'the State could establish in a prosecution for 
an offence under section 66 (1) (b) that a medicinal preparation was unfit for use 
as intoxicating liquor. Evidence that the preparation was unfit for use as intoxi- 
cating liquor can be adduced before the Court, and the prosecution need not rely 
upon section 6-A (6) of the Act : in a prosecution for infringement of the prohibition 
contained in sections 12 and 13, the State could rely upon the presumption after 
resorting to .the machinery under section 6-A (6), but there was no obligation to 
consult-the Board under section 6-A, nor was the consultation a condition precedent 
to the institution of proceeding for breach of the provisions of the Act. In so holding, 
.this Court. disagreed with the view expressed by the Bombay High Court in D. K. 
Merchant v. State of Bombay", wherein the High Court had held that the prosecu- 
tion for offence under sections 65 and 66 could not be maintained unless the State 
Government was satisfied after consulting the Board of Experts under section 6-A 
that the article was fit to be used as intoxicating liquor. The offence in Narandas 
■ Mangilal’ s case 1 , was committed-in July, 1955 and on the terms of sub-section (6) 'as 
; it then stood it was open to the State in a prosecution for infringement of a prohibition 
contained in sections 12'and 13 to rely upon the presumption under section 6-A or 
-to establish that the medicinal preparation was fit for use as intoxicating liquor 
aaliunde. By Act XXII of 1960, which was brought into force on 20th April, I960, 
thel Bombay Legislature, amended, inter alia, sub-section (6) of section 6-A, and in- 
•corporated sub-section (7) therein. Sub-sections (6) and (7) as amended and 
'incorporated read as follows : 

. “(6) It shall be the duty of the Board to advise the State Government on the question whether 
any article mentioned in sub-section (1) is fit for use as intoxicating liquor and also on any matters 
incidental to the question, referred to it by the State Government. On obtaining such advice, the 
State Government shall determine whether any such article is fit for use as intoxicating liquor, and 
upon determination of the State Government that it is so fit, such article shall, until the contrary is 
proved, be presumed to be fit for use as intoxicating liquor. - , 

(7) Until-the State Government has determined as aforesaid any article mentionedin sub- 
section (I) to be fit for use as intoxicating liquor, every such article shall be deemed to be unfit for 
such use.” 

The scheme of section 6-A has by the amending Act been completely altered. The 
Legislature has prescribed by sub-section (7) that until the State Government 
has determined any article mentioned in sub-section (1) to be fit for use as intoxi- 
cating liquor, every such article shall be deemed to be unfit for such use. . The 
Legislature has therefore prescribed a fiction which continues to function till tire 
State Government has determined, on the report of the. Board of Experts, that 
any article mentioned in sub-section (1) is fit for use as intoxicating liquor. By 
sub-section (6) as amended it is provided that after the State Government has 
obtained the advice of the Board of Experts, the State Government shall deter- 
mine whether such article is fit for use as intoxicating liquor and upon such deter- 


1 (1962) 2 S.GJ._542, : 0 962) (Sypp.) .1 , .2. ...(1958) 60.Bom.L.I2. lia3..t.I-LTt. (1953) 

S.C.R. 15 ( (1962) M.L.J. (Grl.) 649. ... . -Bom. 1224. 
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mmation of the State Government that it is so fit, such article shall, until the contrary 
u proved, be presumed to be fit for use as intoxicating liquor Under the amended 
section 6-A there is only one mode of proof by the State that an article is fit for use 
as intoxicating liquor, and that is by obtaining the advice of the Board of Experts 
and recording its determination, that the article u fit for use as intoxicating liquor 
Until it is otherwise determined by the State, after obtaining the report of the 
Board of Experts, every article mentioned in sub section (1) is to be deemed unfit 
for use as intoxicating liquor After it is determined as fit for use as intoxicating 
liquor, in a proceeding relating to the article it would under sub-section (6) be 
presumed, that it is fit for use as intoxicating liquor But the presumption is 
rebuttable 

In the present case the ofTencc is alleged to have been committed in September, 
1960 After consulting the Board of Exports the Government of Maharashtra issued 
a declaration on 4th October, I960, declaring that both the preparations Mahadrak 
shasava and Dashmoolanshla were medicines fit for use as intoxicating liquor 
Thereafter a Police Report was filed in the Court of the Magistrate, First Class, on 
2nd June, 1962 charging the appellant with the offence under section 66 (1) (5) 
of the Bombay Prohibition Act But on the date on which the medicinal prepara- 
tions were attached the statute had provided that they shall be deemed for the pur 
pose of the Act as articles unfit Tor use as intoxicating liquor Possession of the medi 
cmal preparations which were unfit for use as intoxicating liquor was at the date 
when they were attached, not an offence A subsequent declaration by the State 
that they w ere fit for use as intoxicating liquor, could not have any retrospective 
operation, and possession which was innocent could not by subsequent act of the 
State, be declared as offending the statute 

It is unfortunate that the High Court lost sight of the change m the scheme of 
section 6-A and followed the judgment of this Court In Karandas MangtlaCs cast 1 
In Narandas MmgilaCs case 1 , at all material times when the question fell to be 
considered the Court had to decide whether sub-section (6) of section 6-A as if 
then stood, prescribed the only method of proof whether an offending medicinal 
preparation was unfit for use as intoxicating liquor, and this Court on the phraseo- 
logy used by the Legislature came to the conclusion that it was not the only method 
of proof But the incorporation of sub-section (7) by the Legislature has altered the 
scheme of the Act Sub-section (6) incorporated in its second part both before 
and after the amendment, a rule of evidence . but the rule in sub-section (7), that 
until a declaration is made to the contrary by the State Government under sub- 
section (6) every article mentioned In sub-section (I) shall be deemed unfit for use 
as intoxicating liquor, is not a rule of evidence It defines for the purpose of section 
24-A and related sections what an article unfit for use an intoxicating liquor is It 
is plain that m fiararJas MangilaTs c ast\ the effect of sub-section (7) of section 6*\ 
did not Jail to be considered 

The appellant was therefore wrongly convicted The appeal is allowed an^ 
the order of conviction and sentence are set aside The fine if paid will be refunded 

^ ^-5 Appeal alloxctd , ecmrultcn and sentence set aside 


1 (1962) 2 * C.J M2 (1962) M.L.J (CrL) 649 (1962) 1 S CJt. (Supp ) IS 
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THE SUPREME COURT OF INDIA. 

(Original Jurisdiction.) 

Present P. B. Gajendragadkar, Chief Justice, M. Hidayatu llah and 
V. Rahaswami, JJ. 

Gurcharan Das Ghadha _ _ Petitioner * 

D. 

State of Rajasthan . . Respondent. 

Criminal Procedure Code ( V of 1898), section 527 and Criminal Law Amendment Act (XLVI of 1952), 
section! 6, 7 and 8 — Case pending before the Special Judge under the Act of 1952— Petition in Supreme Court for 
transfer to Court of equal jurisdiction under High Court of another State — Jurisdiction — No inconsistency between 
section 527 of Code and section 1 (2) of Act of 1952 — Transfer of case — Ground of reasonable apprehension 
<f denial of justice, essential — General feeling of hostility of persons, insufficient — Likely interference with course 
of justice to be made out — Practice — Question of inherent jurisdiction — To be tried first before dealing on merits. 

Contempt of Court — Trial of a member of All India Services before the Special Judge — Pending petition in 
Supreme Court for transfer — Departmental proceedings for contravention of ( Conduct ) Rules prohibiting disclosure 
of official documents and information— Charge of disclosure to his advocates of the member in regard to writ 
proceedings in High Court — Likely to amount to obstruction of administration of justice and putting person under 
duress — Contempt — Action of State deprecated. 

The petitioner, a member of an All India Service, in a petition under section 527 of the Code o 
Criminal Procedure, sought the transfer of the criminal case pending in the Court of the Special Judge ' 
for offences under sections 120-B/161 of the Indian Penal Code and sections 5 (1) (a), (d) and 5 (2) 
•of the Prevention of Corruption Act, to another criminal Court of equal jurisdiction , in another State. 
While the petition was pending, the State Government issued to him a notice why he should not be 
proceeded against breach of Rule No. 8 of the All India Services (Conduct) Rules, 1954, for communi- 
cating to his advocates official documents and information (which he was not authorised to do), in 
respect of a writ petition that he filed in the High Court before approaching the Supreme 
Court. On the question of the jurisdiction of the Supreme Court in the matter of transfer under 
section 527 of the Code and on the contempt application- 

Held, the Supreme Court in exercise of its jurisdiction and power under section 527 of the Code 
of Criminal Procedure, can transfer a case from a Special Judge appointed under the Criminal Law 
Amendment Act of 1952 and functioning under one High Court to another Special Judge 
subordinate to another High Court. 


Section 7 (1) of the Criminal Amendment Act lays down that the trial of an offence specified in 
sub-section (1) of section 6 must be by a Special Judge only but that condition can be fully met by 
transferring the case to another Special Judge. 


Section 8 (3) of the Criminal Law Amendment Act preserves the application of any provision 
of the Code of Criminal Procedure if it is not inconsistent with the Act of 1952, save as provided in 
the first two sub-sections of that section. There is no inconsistency between section 527 of the Code 
and section 7 (2) of the Act of 1952. Inconsistency can only be found if two provisions of law apply 
in identical circumstances and create contradictions. Section 7 (2) of the Act of 1952 distributes the 
work between Special Judges and lays emphasis on the fact that trial must be before a Special Judge 
appointed for the area in which the offence is committed. This is on a par with the distribution of 
work territorially between different Sessions Judges and Magistrates. An order of transfer must, by 
the very nature of things some times result in taking the case out of the territory and the provisions 
of the Code which are preserved by section 8 (3) must supervene to enable this to be done and section 
7 (2) or the Act of 1 952 must yield. This does not create an inconsistency because the territorial jurisdic- 
tion created by section 7 (2) of the Act of 1952 operates in a different sphere and under different cir- 
cumstances. • 


The law with regard to transfer of cases is that a case is transferred if there is a reasonable appre- 
hension on the part of a party to a case that justice will not be done. A petitioner is pot required to 
demonstrate justice will inevitably fail. He is entitled to a transfer if he shows circumstances from 
which it can be inferred that he entertains an apprehension and that it is reasonable in the qrcums- 


* Tr.P. No. 7 of 1965. 
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twees alleged I lawerer a raoe aliegauon that-the there ji apprehension that justice will not be dor.e 
in a given case doa not StifEce 

A genera! feehng that some persons are hostile to the petitioner is not sufficient There must be 
material from which it can he inferred that the persons who are hostile are interfering or are likely 
o interfere eitl er directly or indirectly with course of justice • *~ 

Q. rations of ml erent jurisdiction must always be decided before the merits are considered 
because to dismiss the petition after consideration of mTits itself invokes an assumption of junsdi 
etion. 

In accepting the apology tendered on behalf of the State, the Court obsen ed 
There could be no tjuesnojt in the instant case that by charging the petitioner wuh ptoceedirg* 
Of a d ITcrent ktticl there was ifnotdireet at least indirect pressure brought upon him in the pnxecu 
lion ofhis petition for transfer Of thu the Supreme Court svould have taken serious rote because It 
was likely tohisehanwred thepetiuoner in prosecuting his petition freekykjtfore the Ctrtavwdvweid 
hisx resulted in obstruction of administration of justice If the petitioner was guilty of any lapse under 
the Services (Conduct) Rules or even guilty of an offence the action to vduch he would be otherwise 
subject could wan till the transfer proceedings had terminated and there was really no hurry With 
a charge against the petitioner which charge would have put him under dure s of some bnd Such 
a course of action is to be deprecated > 


Petition under section 527 of Criminal Procedure Code 
T R Bhann, Advocate, for Petitioner 

G C Kastmal , Advocate General for the State of Rajasthan IC K Jam and 
R A Saihlhej, Advocates, with him), for Respondent 
The Judgment of the Court ww delivered by 

liidajalidlah, J — This is a petition under section 527 of the Code of Criminal 
Procedure for the transfer of a criminal case (No 2 of 156-1— Stale v Gunhatan Dost 
Chadha, IPS) which is pending in the Court of the Special Judge, Bharatpur, 
Rajasthan to another criminal Court of equal or superior jurisdiction subordinate 
to a High Court other than the High Court of Rajastlian The petitioner is the 
accused m that case and he is being tried under sections I20B-1GI, Indian renal 
Code and sections 5 (1) (a) (d) and 3 (2) of the Prevention of Corruption Act 
The petitioner is a member of an AH India Service and his prosecution has been 
sanctioned by the Government of India In December, 1962, he was serving as 
Superintendent of Police and was selected to be Commandant of 8th Batalhon of 
Rajasthan Aimed Constabulary He avers that he took over as Commandant on 
7th January, 1963, but was placed under suspension the same day and a case was 
registered on 12th January , 1 963, which has resulted in the present prosecution against 
lum. The petitioner apprehends for reasons to be stated present!) that he is not likely 
to get a fair, just and impartial trial m the State of Rajasthan owing to the hostility 
and influence of the then Law Mimsterwho was also Minister irrchargc of Home 
Department of the State, the Additional Inspector-Genera! of Police, Anti-Corrup- 
tion, and the Deputy I nspc ct or- General of Police, Ajmer Range, Jaipur In support 
ofhis petition he has referred to many incidents and filed many documents Ilf 
has sworn an affidavit that he entertains an apprehension that these persons would 
interfere vvith the trial of the case in the State of Rajasthan and that a transfer of the 
case outside the State is in the interest of justice 


The State Government lias opposed the application strencuouslv and lias qua 
tioned the jurisdiction of this Court of transfer under the powers conferred on it by 
section 527, Code of Criminal Procedure a case made over by the Government of 
the State of Raj 'ttlian for trial to a Special Judge under tli- Criminal Law Amend 
ment Act, 19o2 (XLVI of 1952) In addition, the Statu Government joimtssue 
on the Cicti alleged and the merits of ih- claim for the transfer of the case 

While this petition was pending the State Government served the petitioner 

with a notice and a durge sheet to show cause why he not ^ p roceK I«I 

against lor breach of Rule 8 of the AH India Services (Conduct) Rules, 1951 
1 Krause le had communicated ‘directlv /indirectly official documents and infor- 
mation ^Government savants other persons to svhom lie was not authorised to 
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communicate such documents/information ” as indicated and detailed in a state- 
ment of -allegations accompanying the notice and the charge. The State Govem- 
menthas appended to this charge to appendices giving details of 31 and 16 documents 
respectively, which were said to have been so communicated by the petitioner 
to his Counsel Messrs. ' R.K. Rastogi and D.P. Gupta, Advocates of Jodhpur and 
others .named as “ non-petitioners 51 in a writ petition which he had filed in the 
High Court of Rajasthan (No. 794 of 1964) and which he subsequently withdrew 
on 23rd December, 1964, before taking action to file the present petition. The 
notice, .the charge and the statement of allegations accompanying them were 
-signed, by Mr. Vishnu Dutt Sharma, Special Secretary to Government. On receiv- 
ing this charge, the petitioner moved another petition in this Court for taking action 
against Mr. Sharma and die Government of Rajasthan for contempt of this Court. 
At an earlier hearing, where wq were considering the petition for transfer, the other 
petition was brought to our notice and we were about to order issuance of notices 
to the contemners but the Advocate-General of the Government of Rajasthan took 
notice of the petition and offered to take action in respect thereof. As a result the 
State of Rajasthan through the Chief Secretary to the Govenment and Mr. Sharma 
separately filed their replies to the second petition and attempted justification. 
Mr. Sharma abjured knowledge of the contents of the petition for transfer and denied 
any malice, ill-will or grudge, pleading good faith. The matter would have received 
serious attention from us but for the fact that at the next hearing the plea for justi- 
fication was abandoned and an unconditional apology was entered on behalf of the 
State Government as well as Mr. Sharma; The latter was present in Court and 
expressed regret for what had happened. We accepted the apology and do not, 
therefore, feel called upon to consider the plea of justification which, in any event, 
is not a plea heard in bar when contempt is clear and manifest. There could be no 
question in the present case that by charging the petitioner with proceedings of a 
different kind there was, if not direct, at least indirect pressure brought upon him in 
tire prosecution of his petition for transfer. Of this we would have taken serious 
note because it was likely to have hampered the petitioner in prosecuting his petition 
freely before this Court and would have resulted in obstruction of administration 
of justice. If the petitioner was guilty of any lapse under the Services (Conduct) 
Rules or even guilty of an offence the action to which lie would be otherwise subject 
could wait till the present proceedings had terminated and there was really no reason 
to hurry with a charge against the petitioner which charge would have put him under 
duress of some kind. Such a course of action is to be deprecated and we are glad to 
note that the Government of Rajasthan and the Secretary concerned have seen 
the matter in this light and have made amends by proper contrition. We do not 
feel called upon to say more than this on the petition for contempt which shall be 
filed. 

We shall now take up the objection that this Court lacks jurisdiction to transfer 
the case pending before the Special Judge, Bharatpur. This objection goes to the 
root of the matter. Questions of inherent jurisdiction must always be. decided 
before the merits are considered because to dismiss the petition after consideration 
of merits itself involves an assumption of jurisdiction. We must accordingly consi- 
der the objection even though we are satisfied that the petition must fail on merits. 

The power which the petitioner is invoking flows from section 527 of the Code 
of Criminal Procedure. The first two sub-sections of that section are material here 
and they read : 

“527. Power of Supreme Court to transfer cases and appeals.— (I) Whenever it is made to appear 
to the Snreme Go art that an order under this section is expedient for the ends of justice, it may 
direct that any particular case or appeal be transferred from one High Court to another. High 
Court or from a Criminal Court subordinate to one High Court to another Criminal Court of 
equal orsuperiorjurisdiction subordinate to another High Court. 

(2) The Supreme Court may act under this section only on the application of the Attorney- 
General of India or of a party interested, and every such application shall be made by motion which 
shall,, except when the applicant is the Attorney-General of India or the Advocate-General, be sup- 
ported by affidavit or affirmation. . . t ' 

. ’ ***** 
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It is conceded b> the Advocate-General that the power to transfer criminal 
•cases as laid down in the section is ordinarily available but he contends that a case 
assigned by the State Government under the Criminal Law Amendment Act, 1952 
to a Speaal Judge cannot be transferred at all because under the terms of that Act, 
which is a self-contained special law, such a case must be tried by the Speaal Judge 
designate only. The argument is extremely plausible but does not bear close scru- 
tiny. To understand the argument and how it is refuted certain provisions of the 
Act may be seen. The first section of the Act gives the short title of the Act 
Sections 2 and 3 of the Act introduce changes in the Indian Penal Code by increas- 
ing the punishment in section 165 and by inserting section IG5-A which provides 
for punishment for abetment of ofTences defined in sections 1G1 and 165. Sections 
4 and 5 of the Act make some amendments in section 161 of the Indian Penal Code 
-and section 337 of the Code of Criminal Procedure. These four sections have been 
repealed by the Repealing and Amending Act, 1957 as they were no longer neces- 
sary. The sections which we have to consider are sections 6, 7 and 8 of the Act. 
Section 6 confers power on the State Government to appoint Special Judges for the 
trial of certain offences The parts relevant to our purpose read : 

“6. Pourr to appoint ipottaljnlgti —{1) The State Government may, by notification in the Ofiai! 
Gazette, appoint as rainy special Judges as may be necessary for such area, or areas as may be 
specified in the notification to try the following offences, namely — 

(a) an offence punishable under section 161. section 162, section IC3, section 164, section 165, 
or section 165-A of the Indian Penal Code (XLV of I860}, or sub-section (2) of section 5 of tfe 
fVevention of Corruption Act, 1W7 (JJ of 1917) , 

(i) any conspiracy to commit or any attempt to commit or any abetment of any of the 
offences specified in clause (a). 


Section 7 next provides what cases shall be tried b> Special Judges. The first two 
sub-sections read : 


“ 7. CaustnabU by Spo'iaJ Jadgts. — (1) Notwithstanding anything contained in the Code of 
•Criminal Procedure, 1898 (V of 18931 or in any other law the offences sp-cificd in subsection (l) 
of section 6 shall be triable by special Judges only. 


(2) Every offence specified in subsection (!) of section 6 shall be tried by the Special Judge 
Tor the area within wtuch it was committed, or where there are more Special Judges than one for 
•web area, by such one of them as may be specified in thu behalf by the State Government.” 


'The procedure which the Special Judge has to follow is laid down in section 8 (I) 
and Jay sub-section (2) of the same section certain powers arc conferred on the 
special Judge Sub-section (3) then provides : 

** 8. Piteriurt and Paccori of Spec tal Jad^ts . — 

( 1 ) •••••* 

( 2 ) ••••.. 


mmal or n * Wction C2). the prmuions of the Code of Cr>- 

2a ' with thu Act. apply to the proceeding 
before a Special Judge, and for the purposes of the said provisions, the Court or the SpecialTudge shall 
^edeemea «o . Court of Semon trym* case, without a jury or without the 

pm™ nln, , proma,.,™ brim. , Speo.I Jod,- .illV. deemed to 


*“ n "' d rr! " *° ofll ' T poririom of the Act which do not bat upon tht. 

„„ T ^A,' 1 ) -ocat yG'ncral 1 Rajauhan in opposing the petition re l,c, principally 
TO the provmon, ofteetton 7 (1) and (2) and contend, that the t„„ .ib^ectSS ml 
two restnctions which must be read toecther The fleet .7”, 
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can be made under section 527 because on transfer, even if a Special Judge is 
entrusted with the case, the second condition is bound to be broken. 

No doubt sub-section (1) of section 7 lays down that the trial of an offence speci- 
fied in sub-section (1) of section 6 must be by a special Judge only but thatcondition 
can be fully met by transferring the case to another Special Judge. Indeed section 
527 itself contemplates that the transfer should be to a Court of equal or superior 
jurisdiction and we presume that there are Special Judges in every State of India. 
The selection of a Special Judge causes no difficulty. It is the second condition which 
is really pleaded in bar. The provision of sub-section (2) of section 7 is that an 
offence shall be tried by the Special Judge for the area within which it is committed. 

This condition, if literally understood would lead to the conclusion that a case 
once made over to a Special Judge in an area where there is no other Special Judge, 
cannot be transferred at all. This could hardly have been intended. If this were so, 
the power to transfer a case intra-state under section 526 of the Code of Criminal 
Procedure, on a parity of reasoning, must also be lacking. But this Court in JRama- 
chandra Prasad v. State of Bihar 1 , upheld the transfer of a case by the High Court 
which took it to a Special Judge who had no jurisdiction in the area where the offence 
was committed. In holding that the transfer was valid this Court relied upon the 
third sub-section of section 8 of the Act. That sub-section preserves tha application 
of any provision of the Code of Criminal Procedure if it is not inconsistent with the 
Act, save as provided in the first two sub-sections of that section. The question, 
therefore, resolves itself to this : is there an inconsistency between section 527 of the 
Code and the second sub-section of section 7 ? The answer is that there is none. 
Apparently this Court in the earlier case found no inconsistency and the reasons 
appear to be these : The condition that an offence specified in section 6 (2) shall 
be tried by a Special Judge for the area within which it is committed merely specifies 
Which of several special Judges appointed in the State by the State Government shall 
try it. The 'provision is analogous to others under which the jurisdiction of Magis- 
trates and Sessions Judges is determined on a territorial basis. Enactments in the 
Code of Criminal Procedure intended to confer territorial jurisdiction upon Courts 
and Presiding Officers have never been held to stand in the way of transfer of criminal 
■cases outside those areds of territorial jurisdiction. The order of transfer when it is 
made under the powers given by the Code invests another officer with jurisdiction 
although ordinarily he would lack territorial jurisdiction to try the case. The order 
of this Court, therefore, which transfers a case from one Special Judge subordinate 
to one High Court to another Special Judge subordinate to another High Court 
■creates jurisdiction in the latter in much'the same way as the transfer by the High 
Corut from one Sessions Judge in a Session Division to another Sessions Judge in 
another Session Division. 

There is no comparison between the first sub-section and the second sub-sec- 
tion of section 7. The condition in the second sub-section of section 7 is not of the 
same character as the condition in the first sub-section. The first sub-section creates 
a condition which is a sine qua non for the trial of certain offences. That condition 
is that the trial must be before a Special Judge. The second sub-section distributes 
the work between Special Judges and lays emphasis on the fact that trial must be 
before a Special Judge appointed for the area in which the offence is committed. 
This second condition is on par with the distribution of work territorially between 
different Sessions Judges and Magistrates. An order of transfer must by the very 
nature of things some times result in taking the case out of the territory and the pro- 
visions of the Code which are preserved by the third sub-section of section 8 must 
supervene to enable this to be done and the second sub-section of section 7 must 
yield. We do not consider that this creates any inconsistency because the territorial 
jurisdiction created by the second sub-section of section 7 operates in a different 
sphere and under different circumstances. Inconsistency can only be found it two 
provisions of law apply in identical circumstances and create contradictions, oucli 


1. (1962) 2 S.C.J. 13 : (1962) 2 S.C.R. 50. 
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a situation docs not arise when either tins Court or the High Court, exercises its 
powers -of transfer We are accordingly of the opinion tint the Supreme Court in 
exercise of its jurisdiction and power under section 527 of the Code of Criminal 
Procedure can transfer a case from a Special Judge subordinate to one High Court 
to another Special Judge subordinate to another High Court 


This brings us to die question of the merits of the petition The petitioner is 
being pro-ecuted for offences under section 120-IV1G1 of the Indian Penal Code and f 
sections 5 (1) (a) (d) and 5 (2) of the Prevention of Corruption Act, His apprehen 
sum is that the case against him is the result of the machination oF two police officers 
and one Mr Mathura Dass Mtthur who was the Home Minister in 1962 He also 
alleges hostility on th- part of the State Gov cmm*nt He has given instances which 
in his opinion prove that the above two officers the Home Minister anil the State 
Government are hostile to him In relation to the State Government he has alleged 
that when he was appointed Commandant of the Oth BatalUon of Rajasthan Armed 
Constabulary ill** State Government downgraded his post otherwise he vr ' uld 
have received a higher starting pay He also alleges that hi* suspension and prose 
cution were made to coincide with Ins assumption of new duties so that he might 
not be able to join his new post 


With regard to the Home Minister lie has givrn five instances tn which 
he apparently crossed the minister’* path and gave him room for annoyance In 
regard to the two Police Officers he has averred that the Deputy Inspector General 
of Police, Ajmer Range (Hanuman Prasad Sharma) and he had some differences 
on three occasions He has also given similar instances of hostility towards him 
entertained by Sultan Singh Deputy Inspector General of Police On the basis of 
these he jays that he entertains an apprehension that he will not receive justice m 
the State of Rajasthan The law with regard to transfer of cases is well settled 
A case is transferred if there is a reasonable apprehension On the part of a party to a 
case that justice will not be done A petitioner is not required to demonstrate that 
justice will inevitably fail He is entitled to a transfer if he shows circumstances 
from which it can be inferred that he entertains an apprehension and that rt Is reason 
able in. the circumstances alleged It is one of the principles of the administration 
of justice that justice should not only be done but it should be seen to be done 
However, a mere allegation that there is apprehension that justice will not be done 
m a given case does not suffice The Court has further to sec whether the appre 
heimon is reasonable or not To judge of the reasonableness of the apprehension the 
state of the mind of the person who entertains the apprehension is no doubt relevant 
but that is not all The apprehension must not only be entertained but must appear 
to the Court to be a reasonable apprehension 


Applying these principles it may be said that there is a possibility that the peti 
tioner entertains an apprehension that certain persons are hostile to him but hu 
apprehension that he will not receive justice in the State of Rajasthan u not in our 
opinion reasonable All the facts which he ha* narrated bear upon past events in 
Jus official life Nothing lias been said which will show that there is in any manner 
an interference director indirect with the investigation of the offences alleged 
against him or the trial of ihe case before the Special Judge, Eharatpur A general 
feeling that some persons are hostile to the petit, oner is not suffcient There 
must be material from which it can be inferred that the persons who are so hotti'e 
nr<f mtcrfemng or are hkelv to interfere either direct!) or indirectly with the 
course of justice Of this there is no trace either in his petition or in the argu 
ments which were advanced before us Nor docs the petitioner allege anything 
against the Special Judge who is trying the case In the view or the matter we 
dec! ne to ord'r transfer of die earn from the Special Tudee. Eharatnur Th? 

petition accordingly fads and will be dismissed 


VS 


Petition disrtuui 
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Baidyanath -Gorain • • Respondent. 

Wesl-Bengal Premises Tenancy Act (XII of 1956), sections 17 arATl — Deposit before Controller tinder section 
22 after filing of suit — If sufficient to bar applicability of section 17 (3) . 

Sectiop.22 (3) of the West Bengal Premises Tenancy Act, 1956 does notapply to cases falling under 
section 17 (1) of the Act. The scheme of section 17 (1) is a completescheme by itself and the legisla- 
ture has intended thatin suits or proceedings to which section 17 ( 1 ) applies, the payment of rent 
by the te nan t to the* landlord must be made in the manner prescribed by section 17(1). Even in cases 
■where the tenant might have been depositing the rent with the Controller under section. 2 L, he has to 
comply" with section. 17 (1) before the period prescribed by section 17 (1) has elap'sed., Whoxta suit or 
proceeding has been commenced between the landlord apd tenant for ejectment and the tenant Iia$ 
received notice of it, the payment of rent should be made in Court to avoid any dispute in that behalf. 

'Desirability of Legislature devising some means of giving relief to tenants who jiave on t’ e basis 
of some Calcutta decisions deposited the rents before the Controller even after suits had beep filed 
pointed out., I 

, Majority view in Sidbeswar Paul w'Prahsh Chandra Dutta, A.LR. 1964 Cal. 105, approved. , 

Appeal by Special Leave from the Judgment and Order date’d l-Oth April, 
196i, of tfie Calcutta High Court in Civil Rules No. 4439 of 1962. . * 

J V. C. 'efiatterjee, Senior Advocate "(D. Goburdhan, Advocate, with, him), for 

Appellants. t 1 * • 

P. K. Chatterjce and D. JV. Mukherjee, Advocates, for Respondent. ' . 

The Judgment of the Court was delivered by 

Gaiendraeadkar , C. 7.— Appellant No. 1 Kaluram Onkarmal, was let into posses- 
sion of the-premises described as holding No. 182-H, G.T. Road, Asansol as a monthly 
tenant under Harbhajan Singh Wasal who was the owner of the said premises. The 
rent agreed to be paid was Rs. 35 per month 'payable according to the English 
Calendar ' It appears that in 1953, the Calcutta National Bank Ltd. (now in liqui- 
dation) sued the owner Wasal on the original side of the Calcutta High Court on 
a 'mortgage In the said suit, a preliminary decree was passed and indue course 
it was followed by a final decree. During the proceedings of the said suit, 

Mr K K Ghose was appointed Receiver of the mortgaged propreties, including 

the premises in the present suit. On 18th February 1960, the Receiver put the mort- 
gaged properties to sale and the respondent, Baidyanath Gorain, purchased them. 
The said sale was confirmed by the Calcutta High Court on 1st March 1960. 
That is how the respondent became the owner of the suit premises dong with other 
properties under mortgage. After he acquired title to the suit premises in this man- 
ner^ the. respondent informed Appellant No. 1 about the same by his letter dated 

-the ’-2nd April, I960. 

• On 1 1th December, 1961, the respondent sued Appellant No. 1 and appellant 
Ttfo o kluram Bairandal in the First Court of the Munsif at Asansol for ejectment. 
5°' cllmed "JS po£Un of the premise, let out to appellant No I on several 
Soimds He urged that he reasonably required the premises for rebuilding them 
grounas. ne S ■ • structure . According to him, the existing structure 

hadbecom^very M SfSs “a dilapidated condition. He also alleged that 
appellant No 1 had unlawfully sublet the suit premises to appellant No. 2, and that 
he £d failed to pay or deposit the rents for the last three years m accordance with 

law. 


*C A. No. 875 of 1964. 
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The claim for ejectment thus made by the respondent was disputed by appel- 
lant No 1 on se\eral grounds Appellant No 1 denied that the respondent required 
the suit premises for rebuilding, and also disputed his allegation that he had sub-let 
the said premises unlawfully In regard to the averment made b> the respondent 
that appellant No 1 had failed to pay or deposit the rents due for the last three > can, 
appellant No 1 made a detailed denial He urged that the rents had been regularl) 
paid to the owner in time before August, 1960, and he pleaded that since the month 
of August I960 when he found that the owner was not prepared to accept the rents 
from him’ he deposited them with the House Rent Controller, Asansol, from month 
to month * It was his case that notice had been serv ed on the owner in respect of these 
deposits from month to month as provided by section 21 (3) of the ttest Bengal 
Premises Tenancy Act 1956 {XII of 19561 (hereinafter called 4 the Act’) The 
written statement further averred that the deposit of the monthly rent continued 
to be made regularly under section 21 and that the rent for March 1962 had been 
duly deposited on 10th April, 1962 This written statement was filed on 1 Ith April, 

During the pendency of this suit, the respondent made an application under 
section 17 (3) of the Act and claimed that the defence of appellant No I against 
delivery of possession should be struck out, because he had faded to deposit or 
pay die amount in Court as required by section 17 (1) of the Act This applies 
tion was strenuously opposed by appellant No 1 on the ground that section 17 (3) 
could not be invoked against him in view of the fact that he had been depositing 
t he rent from month to month under section 21, and he urged that the deposit of 
rent thus made by him amounted to payment of rent by him to the respondent 
under section 22 (3) and therefore, no default had been committed by him at 
all This dispute raised the question about the true scope and effect of the 
provisions ofscction 17 (3) and section 22 (3) of the Act The learned trial Judge 
held that notwithstanding the fact that appellant No 1 had been depositing the 
rent from month to month under section 22 with the Rent Controller, having 
regard to the provisions contained in section 17(1) his failure to deposit the 
relevant amount in Court incurred the. liability to have his defence struck out 
under section 17 (3) In coming to this conclusion, the learned Judge followed a 
decision of the Division Bench of the Calcutta High Court in Abdul Majid \ 
Dr Samiruddm 1 Having held that section 17 (3) applied, the learned Judge 
directed that the defence raised by appellant No 1 against the claim of the 
respondent for delivery of possession of the suit premises must be struckout 

Thi s order was challenged by both the appellants by preferring a revision appli 
cation before the Calcutta High Court Before this revision application reached 
the stage of hearing, the question raised by it had already been concluded by a 
majority decision of the Special Bench of the Calcutta High in Siddhesicar Paul v 
Prakash Chandra Dutla* The learned single Judge who heard this revision appli 
cation was naturally bound by the said majority decision, and applying the said 
decision, he held that the order passed by the learned trial Judge striking out the 
defence of appellant No 1 under section 17 (3) of the Act was justified. It is dm 
order which is challenged by Mr N C Chatterjee on behalf of the appellants in 
the present appeal which has been brought to this Court by Special Leave 
Mr Chatteipee contends that the majority decision of the Special Bench mSiddhesvar 
PauTs rare* is erroneous and has proceeded on a misconstruction of the true scope 
and effect of the two relevant sections of the Act — sections 17 and 22 That is 
how the short question which fall for our decision in the present appeal Is what 
is the true scope and effect of the provisions prescribed by sections 17 and 22 of the 
Act 7 It appears that the Special Bench in Stddhtiuar Pairs east* was divided on 
dm i*sue , the three learned Judges have taken the view that sectim 22 (3) docs 
not apply to cases filling under section 17 (1) whereas two other learned Judges 
have come to the conclusion that if a tenant had made a deposit with the Rent 
Controller to which section 22 (3) applies, section 17 (3) cannot be invoked against 
him The separate judgments delivered by' all the learned Judges who constituted 


1 a C.W.N 5„S 


2 UR 1951 Cal 105 
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the Special Bench have dealt with the point at great length and each one has sub- 
jected the said two provisions to a close analysis and examination. In the present 
appeal, we propose to consider the matter in a broad way and will confine ourselves 
to some general corpiderations which flow from the construction of the two relevant 
provisions and which, in our opinion, support the view taken by die majority of 
the Judges in the Special Bench. 


Before addressing ourselves to the main point in dispute between the parties it is 
necessary to refer broadly to the scheme of the Act and its main provisions. The 
Act was passed in 1956 and it superseded the earlier Act XVII of 1950. TheAct con- 
sists of seven Chapters. Chapter I deals with definitions; Chapter II contains provi- 
sions regarding rent; Chapter III covers suits and proceedings for eviction ; Chap- 
ter IV has reference to deposit of rent; Chapter V considers the question of appoint- 
ment of the Controller and other Officers, their powers and functions; Chapter VI 
provides for appeals, revision and review ; and Chapter VII deals with penalties 
and miscellaneous provisions. Section 2 ( b ) defines a “ Controller ” ; section 2’ 
(< c ) defines “ fair rent ” ; section 2 (d) defines a “ landlord” ; and section 2 (A) 
defines a “ tenant.” A tenant, according to section 2 (A) includes any person by 
whom or on whose account or behalf, the rent of any premises is, or but for a special 
contract would be, payable and also any person continuing in possession after 
the termination of his tenancy, but shall not include any person against whom any 
decree or order for eviction has been made by a Court of competent jurisdiction. 
Section 4 (1) provides that a tenant shall, subject to the provisions of the Act, pay to 
the landlord : (a) in cases where fair rent has been fixed for any premises, such rent ] 
(A) in other cases, the rent agreed upon until fair rent is fixed. Section 4 (2) lays 
down that rent shall be paid within the time fixed by contract or in the absence 
of such contract by the 15th day of the month next following the month for which 
it is payable ; and under section 4 (3), any sum in excess of the rent referred to in 
sub-section (1) shall not be recoverable by the landlord. These provisions are in 
conformity with the pattern which is usually adopted by Rent Restriction Acts. 
The rest of the provisions of Chapter II deal with the fixation of standard rent; 
with the said provisions, we are not concerned in the present appeal. 

Chapter III which deals with suits and proceedings for eviction contains 
section 17 which falls to be considered in the present appeal. Section 13 which 
affords protection to tenants against eviction, lays down that notwithstanding 
anything to the contrary in any other law, no order or decree for the recovery of 
possession of any premises shall be made by any Court in favour of the landlord 
against a tenant except on one or more of the grounds specified by clauses (a) 
to (A). Amongst these clauses, it is clause (i) which deals with a case where the 
tenant has made default in the payment of rent for two months within a period of 
twelve months or for two successive periods in cases where rent in not payable 
monthly. Section 14 imposes a restriction on subleting. Section 15 prohibits a 
tenant from receiving any sum or consideration for relinquishment of tenancy ; 
and section 16 provides that the creation and termination of sub-tenancies shall be 
notified in the manner prescribed by it. That takes us to section 17. Section 17 
(1) reads thus : — 


“ On a sint or proceeding being instituted by the landlord on any of the grounds referred to in 
section 13, the tenantshali, subject to the provisions of sub-section (2), within one month of theservice- 
of the writorsummons on him, deposit in Court or pay to the landlord an amount calculated at the rate 
of rent at which it was last paid for the period for which the tenant may have made default including 
the period subsequent thereto up to the end of the month previous to that in which the deposit or pay- 
ment is made together with interest on such amount calculated at the rate of eight and one-third 
per cent, per annum from the date when any such amount was payable up to the date of deposit, mid 
shall thereafter continue to deposit or pay, month by mopth, by tne ljtli of each succeeding month a 
sum equivalent to the rent at that rate. ” 

Section 17 (2) deals with cases where there is a dispute as to the amount of rent 
pat-able by the tenant. This provision is not relevant for our purpose. Section 
17 (3) provides that if a tenant fails to deposit or ‘pay any amount referred to m 
sub-section (1) or sub-section (2), the Court shall order the defence against 
delivery of possession to be struck out and shall proceed with the hearing of the suit. 
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It is under this sub-section that the impugned order has been passed Section 17 
(4) layS down — 

• rr 1 tenant mak-s de?<* tor piym~nt as reg-iirel try sub-section (l ) or j»«t (2) no deertt 
.. 0 rd„ f Wei vTry of potion of the presses to tl c landlord on the grouhd of dtCvul C« P^ymou 
mi by the lenSt ih£l be mtde by the Court but the Court nuy allow neb cost* at >1 may deem fit 

to tl e landlord 

Provded that a taunt »hdl not b entitled toanvreLef under thutu^ect.on.fhehu made 
d-fault m piym-nt of rent for four months w thin * penod of twelve mbnths. 

; Rnrlina section 17 (l) by itself, it ts dear that when a landlord institutes a 
suit ^r«over possession of the prermscs let to his tenant on any fhe rrotmds 
StaJjd to m. section 13 the tenant ts required to deposit the amount in Court « 
Provided bv It It woqld be noticed that the first part of section 17 (1) enables 
Se tenant who has committed a default m die parent of rent pnor to the mstitu 
Jfon ofthe suit to make up for that default and pa> the defaulted amount as specified 
by”hisjsub-sectlon This can be done subject to the condition that the tenant pays 
interest on die defaulted amount calculated m the manner prescribed *by it In 
3 to the amount payable in future pending the suit or proceeding tectmn 7 
f n provides tint the tenant shall thereafter continue to deposit or pay, month 
by month- 5 by flic 15th or eadusucce^ding month a sum equiv alent to the rent at 
XL nte In the Calcutta High Court there appears to be a difference of opinion 
as to whether the amount which is required to be deposited by the tenant is rent or 
not We are proceeding to deal with the present appeal on the footing that the said 
amount in law is rent, though it is not described as such by section 17 (1) 


r - It is thus clear diat whatever may be the cause on which the landlord s claim 
for eviction ts bated section 17 (I) provides that subject to the provisions of sub- 
trt-uon (21 within one month of t! service of the writ of summons bn him, the 
tenant is required to deposit in Cou i the amount in the manner prescribed by it 
Ifhc fads to comply with the requirements of section 17 (1), section 17 (3) steps In 
* j enables the landlord to claun that the defence of the tenant against delivery of 
SssSSl should be struck out If section 17 11) and (3) are read by themselves 
there is no doubt tliat appellant No 1 has failed to compI> watlr section 17 (1), 
and so section 17 f3) ™ be legitimately invoked against lum He, however, 
contends that in applying section 17 (3), the Court must take into account not onlv 
section 17 (1), but also section 22 (3), and his argument is that if he has deposited 
the amount of rent under section 21 and the deposit is otherwise valid, then the 
deposit itself amounts to payment of rent by him to the landlord and as such no 
order can be passed against him under section 17 (3), because in law, he has not 
committed a default in the payment of rent at all , and it is this contention which 
makes it necessary to consider the impact of the provision* of section 22 on the 
application of section 17 (3) against appellant No 1 


Let us therefore, read section 22 and attempt to decide what is the effect of 
section 22 (3) on cases falling under section 17 (1) As w e has e already poinjed out, 

section 22 occurs in Chapter IV which deals with deposit of rent This Chapter 
begins with section 21 Section 21 (1) provides that wlere the landlord does not 
accept any rent tendered by the tenant withm the time referred to in section 4, or 
where there is a bona fide doubt as to- the person or persons to whom the rent is pay' 
able the tenant may deposit such rent with the Controller in the presenbedmanner, 
Section 21 (2) la>s diwn that the deposit shall tie accompanied by an apnhcauon 
which shou’d set forth the particulars prescribed by clauses (a) to (rf) Section 21 
(3) requires that the sa d application shall be accompanied b> the prescribed number 
of copies thereof Section 21 (4) requires the Controller to send a copy ofthe stpph 
caUon receiv ed b> him from the tenant to the landlord Under section 21 (5) the 
Controller is authored to allow the Landlord to withdraw the rent deposited with 
lum. Section 21 (6) empowers flic f irfcitu'c of die deposit to Government, subject 
to the com! lions prescribed by clauses (a) and (4) of the «aid subsection- There 
arc three odicr sub-sections to sect-on 21 which are not relevant for our pu'pos'* 
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That takes us to section 22 ; it reads thus — 

“ (1) No rent deposited under section 21 shall be considered to have been validly deposited un- 
der that section for purposes of clasuse (i) of sub-section (1) of section 13, unless deposited within fifteen 
days of the time fixed by the contract in writing for payment of the rent or, in the absence of such con- 
tract in writing, unless deposited within- the last day of the month following that for which the rent was 
payable. 

(2) No such deposit shall be considered to have been validly made for the purposes of the said 
clause if the tenant wilfully or negligently makes any false statement in his application for depositing 
the rent, unless the landlord has withdrawn the amount deposited before the date ofinstitution of a suit 
or proceeding for recovery of possession of the premises from' the tenant. 

(3) If the rent is deposited within the time mentioned in sub-section (1), and does not cease to 
be a valid deposit for the reason mentioned in sub-section (2), the deposit shall constitute payment of 
rent to the landlord as if the amount deposited has been valid legal tender of rent if tendered to the 
landlord on the date fixed by the contract for payment of rent when there is such a contract, or in the 
absence of any contract, on the fifteenth day of the month next following that for which rent is 
payable”. 

Mr. N.C. Chatterjee, for the appellants contends that the effect of section 22 
(3) is that the deposit made by appellant-No. 1 shall be held to constitute payment 
by him to the landlord, and so, there can be no scope for invoking section 1 7 (3) 
against him inasmuch the basis of section 17 (3), in substance, is that the tenant 
whose defence is sought to be struck out has committed a default in the payment 
of rent. The object of section 1 7 (1) is to secure the payment of rent by the tenant 
to the landlord, and since that object has been satisfied by the deposit duly made by 
appellant No. 1 under section 21 (1), it would be unreasonable to allow section 17 
(3) to be invoked against him. It is common ground that the deposit of rent has 
been made by appellant No. 1 in compliance with the provisions of section 21 and 
that it is not rendered invalid under section 22 (2). In other words, Mr. N.C. 
Chatterjee is entitled to urge his point on the assumption that appellant No. 1 
has made a valid deposit under section 21 and is entitled to the benefit of section 22 
(3). Can a valid deposit made under section 21 be permitted to be pleaded by a 
tenant when an application is made against him under section 1 7 (3) ? that is the 
question which arises for our decision in the present appeal. The answer to this 
question necessarily depends upon the determination of the true scope and effect 
of the provisions contained respectively in section 17 and section 22. 

As a matter of common-sense, Mr. N.C. Chatterjee’s argument does sound to be 
prima facie attractive. If, in fact appellant No. 1 has deposited the rent from month 
to month, it does appear harsh and unreasonable that his defence should be struck 
out on the ground that he has deposited the rent not in the Court where the suit is 
pending, but with the Controller. When appellant No. 1 began to deposit the 
rent with the Controller, he was justified in doing so ; but on the other hand, it is 
urged against him by Mr. P. K. Chatterjee that as soon as the suit is filed under 
section 1 7 and the period prescribed by it has expired, it was obligatory on appellant 
No. 1 to pay the amount in Court and stop depositing it with the Rent Controller; 
in other words, his failure to pay the amount in Court incurs the penalty prescribed 
by section 17 (3) notwithstanding the fact that he may have deposited the same 
amount with the Controller. The requirements of section 17 ( 1 ) cannot be said 
to be satisfied by taking recourse to the provisions of section 22 (3) ; that in sub- 
stance is the argument for the respondent. The question thus raised for our deci- 
sion no doubt lies within a very narrow compass and its answer depends upon a 
proper construction of sections 17 and 22 ; but, as we have already indicated, this 
narrow question has given rise to a sharp conflict of opinion in the Calcutta High 
Court. It appears plain that appellant No. 1 finds himself in the present difficult 
position presumambly because, acting upon the view expressed in some of the judg- 
ments of the Calcutta High Court, he was advised to deposit the rent with the 
Controller even after he was sued by the respondent and section 17 (1) began to 
operate against him. 

In dealing with this vexed problem, it is relevant to remember that the two 
competing provisions occur in two different Chapters and apparently cover different , 
fields Chapter IV deals with the question of deposit of rent in general, whereas 
section 1 7 in Chapter III makes a provision for the payment of the amount mention- 

s c J— 20 
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ed by it in Court after a suit or proceeding has been instituted by the landlord 
against the tenant It is common ground that the Rent Controller is not Court 
within the meaning ofscction 17 (1) Pnma facu a general pros ision for the deposit 
of rent prescribed by section21 would not apply to special cases dealt with bysection 
17 The provisions of sections 21 and 22 which are general in character, would 
cover cases which are not expressly dealt with by the special provision prescribed 
bysection 17 Inothcrwords, though a tenant may deposit rent with the Controller 
under the provisions of sections 21 and 22, as soon as a suit is brought against him 
by the landlord, section 17 which is a special provision, comes mto operation and 
it is ill provision of this special section that must prevail tn cases covered by it, 
that is the first general consideration which cannot be ignored 


Section 17 deals with suits or proceedings in which the landlord claims eviction 
on ->ny of the grounds referred to in section 13 , and as we have already noticed, 
section 13 which alTords protecun to the tenants against eviction, permits the land- 
lord to claim eviction only ifhe can place lus claim on one or the other of the clauses 
(a) to (, k ) , that is to say, it is only if one or the other of the conditions prescribed 
by the said clauses is proved that the landlord can claim to evict his tenant Default 
in the payment of rent is one of these clauses, but there are several other clauses 
referring to different causes of action on which eviction can be chimed by the 
landlord, and it is to all these cases that section 17(1) applies It is thus dear dial 
normally, when a suit is brought for eviction, the tenant would have to comply 
with the requirements of section 17(1) It is only where owing to the refusal of 
the landlord to accept the rent tendered by the tenant, or where there is a Iona fie 
doubt as to who is entitled to receive the rent, that the provisions of section 21 
empower the tenant to deposit the rent with the Controller In all other cases, 
if the tenant was pay ing rent to the landlord and is faced w itli a suit for cv lotion, 
section 17 (1) will unambiguously apply and the amount of rent will have to be 
paid in Court as required by it It is also dear that if a tenant has been depositing 
the rent validly and properly under section 21, a suit against him under section 13 

^ (1) cannot be filed Section 13 (1) (1) authorises the landlord to claim eviction 
his tenant on the ground that he lias made a default in the payment of rent as 
described by it But such a default cannot be attributed to a tenant who has been 
depositing the rent with the Controller properly and validly under section 21 
Such a valid payment amounts to payment of rent by the tenant to the landlord 
under section 22 (3), and so, a tenant who has been making these deposits cannot 
sued under section 13 (1) (1) 


It is true that the complication of the present kind arises where a tenant who 
lias been making a valid deposit under section 21 is sued for ejectment on ground* 
other than section 13 (1) (1), and section 17 (I) comes into operation against hint. 
In such a case, if the special provisions prescribed by section 17 (1) apply to the 
exclusion of sections 21 and 22, the /act that a deposit has been made by the tenant 
can be no answer to the application made by the landlord under section 17 (3) 


In this connection tt is necessary to bear in mind the fict tliat section 17 (1) 
is really intended to give a benefit to the tenant who has committed a default in 
the payment of rent The first part of section 17 (!) allow* such a tenant to pay 
the defaulted amount of rent together with the prescribed interest in Court within 
the tune prescribed, and such a tenant would not be cv icted if he continues to depoot 
the amount in Court, during the pendency of the suit as required by die latter part 
of ‘rcimn 17(1) In our opinion, the scheme of section 1 7 (I) is a complete scheme 
by itself >nd the Legislature lias intended dial m suits or proceeding* to which sec- 
tion 17 (1) applies, the payment of rent b\ the tenant to the landlord mu<t be made 
m the ra-nner prexnbed by ,ect;on 17 (i) E,en m care, ,,here the tenant might 
hat e been depontutg the rent „,th the Controller under reelton 21, he ha r to com?!, 
„ath , ret, on 17 (I) before the pmod plumbed by ,ect,on 17 (I) ha, elap.ed It 
u,|gn,fant that the requtronent to d-,„.,t the amount tn Coir! comr, itto force 

wISXi N summon, on the tenant In oth-r 
viutdh appellant No 1 u-a, ju, tilled m depouurtg the rent men after the pretcnl 
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suit was filed until one month from the service of the writ of summons of the suit had 
elapsed. The Legislature has taken the precaution of giving the tenant one month’s 
period after the service of the writ of summons on him before requiring him to 
deposit the amount in Court. The object obviously appears to be that when a 
suit or proceeding has commenced between the landlord and the tenant for eject- 
ment, and the tenant has received notice of it, the payment of rent should be made 
in Court to avoid any dispute in that behalf. 

_ It is also relevant to remember that in the matter of payment of rent in Court, 
section 17 (1) has provided that the amount to be paid in future shall be paid by 
the 15th of each succeeding month, and that means that the date for the payment 
of the amount has been statutorily fixed which is distinct from the requirement 
of section 4. Section 4 (2) provides for the payment of rent within ‘the time fixed 
by contract, but section 17 (1) requires the payment to be made by the 1 5th of each 
succeeding month whatever may be the contract. If, according to the contract, 
rent was payable quarterly, or sixmonthly, or even annually, section 17(1) supersedes 
that part of the contract and requires the rent to be paid, month by month, by the 
15th of each succeeding month. . 

The position under sections 21 and 22 is, however, substantially different on this 
point. Section 21 (1) in terms requires the deposit to be made within the time 
referred to in section 4, and that means where there is a contract made by the parties 
in relation to the time for the payment of rent, it is on the contracted date that the 
rent has to be deposited under section 21. The scheme of the three clauses of 
section 22 clearly is integrally connected with section 21. These clauses deal with 
deposits made under section 21. In fact, it would be difficult to read section 22 
(3) independently of section 22 (1) and (2) ; all the three clauses of section 22 
must be read together, and so, the time for making the deposit for the purpose of 
section 22 (3) would be the time prescribed by contract and not the statutory time 
provided by section 17 (1). It is clear that the deposit of rent made before the 
Controller under section 21 is based on the contractual obligation of the tenant to 
pay the rent, and he makes the deposit because the landlord is not receiving the rent 
or there is a dispute as to who the real landlord is. On the other hand, the deposit 
of rent made in Court under section 17 (1) is the result of a statutory obligation 
imposed by the said sub-section ; no doubt, the amount required to be deposited 
may be the amount for which the parties may have entered into a contract, but the 
manner and the mode in which the deposit is required to be made in Cotut are the 
result of the statutory provision, and in that sense they constitute a statutory obliga- 
tion. That is another feature which distinguishes the deposits covered by sections 
21 and 22 from the deposits prescribed by section 17 (1). 

Mr. N.C. Chatterjee argued that if the majority view of the Calcutta High 
Court is upheld, it may lead to some anomalies. As an illustration, he asked 
us to consider the case of a suit falling under section 17 (1) which ultimately fails 
and is dismissed. In such a suit, the rent would have to be deposited in Court 
by the tenant as required by section 17 (1) ; but if the suit fails, what happens to 
the rent ? Would the tenant be treated as being a defaulter, or would the tenant 
who is required to make a deposit in Court as required by section. 17 (1) be compel- 
led as a precaution, to make another deposit with the Controller in cases where the 
landlord had refused to accept rent before he filed the suit ? .We are not impressed 
by this argument. In our opinion, if the tenant had deposited the rent in Court 
as required by section 17 (1), he could not be treated as a defaulter under any 
provision of the Act. Payment in Court made by the tenant under the statutory 
obligation imposed on him would, in law, be treated as payment of rent made by 
him to the landlord. 

Mr. N.C. Chatterjee also relies on the fact that section. 24 in terms provides 
that the acceptance of rent in respect of the period of default in payment of rent by 
the landlord from the tenant shall operate as a waiver of such default when there is 
no proceeding pending in Court for the recovery of possession of the premises. 
The argument is that where the Legislature intended to confine the operation of a 
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specific provision to cases where there is no proceeding pending in Court, it las 
expressly so stated In our opinion, this argument is not well founded Sec- 
tion 24 merely indicates that the Legulatu c tlnaght that it was necessary to make 
that provision m order to avoid an> doubt as to whether acceptance of rent would 
amount to waiver or not in cases where no proceeding was pending in Court On 
the other hand, from the wording of section 21 it may be permissible to suggest 
that the Legislature did not think of providing for the consequence of acceptance 
of rent after the commencement of a proceeding for the recovery of possession, 
because it knew that the said matter would be covered by section 17 (1) 

Besides, section 22 (2) gives some indication that the provisions of section 22 
arc not intended to be applied when suits or proceedings hav e commenced between 
the landlord «nd the tenant It would be noticed that section 22 (2) says that 
no deposit shall be considered to have been validly made for the purposes of section 
22 (1) if the tenant wilfully or negligently makes any false statement in his applica- 
tion for depositing the amount, unless the landlord has withdrawn the amount 
deposited before the date of institution of a suit or proceeding for recovery of 
possession of the premises from the tenant This last clause may suggest that the 
provisions of all the clauses of section 22 may not be applicable after the suit or 
proceeding has commenced 

As we have already pointed out, the question raised for our decision in the 
present appeal really centres round the determination of the areas covered by 
section 17 on the one hand, and sectins 21 and 22 on the other, and though it may 
be conceded that the words used in the respective sections are not quite clear, on the 
whole the scheme evidenced by them indicates that the Legislature wanted sec- 
tion 17 (1) to control the relationship between the landlord and the tenant as pres 
cribed by it once a suit or proceeding for ejectment was instituted and a period of 
one month from the service of the wnt of summons on the defendant had expired 
We have carefully considered the reasons given by the two learned Judgej who deli- 
vered die minority judgments in the Suddehesicar 1'auVs ease 1 , but we have come to 
the conclusion that the majority v lew of on the whole correctly represents the true 
scope and effect of section 17, as distinguished from sections 21 and 22 

In the result, the appeal fails and must be dismissed There would be no order 
as to cots 


Before parting with this appeal, however, we would like to add that appellant 
No 1 lias to submit to the penalty prescribed by section 17 (3) apparently because, 
acting upon the opinion expressed by some of the leamedjudgcs of the Calcutta 
High Court, he was advised to continue to deposit the rent with the Controller even 
after the present suit was filed against him We do not know whether there are 
many other cases of the same tvpe In case there are sev eral other cases of this type, 
that would really mean unjust Jiardship against tenants who, in substance, have not 
committed default in the matter of payment of rent, and yet would be exposed to the 
risk cfejectment by virtue of the application of scct.on 17 (3) Incur opinion, such 
tenants undoubtedly deserve to be protected aga.nst ejectment We trust the 
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Appeal dimmed 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— P. B: Gajendragadkar, Chief Justice , K.N.Wanchoo, M. Hidaya- 
tuleah, J. C. Shah and S. M. Sikri, JJ. ’ 

Ajoy Kumar Mukherjce . . Appellant* 

■ J). 

Local Board of Barpeta .. Respondents . 

nnv (A ? To/1953) ’ secthn 62-^ of Annual to by Local Boards for use of 

y land for the purpose of holding markets— Constitutionality — Constitution of India (1950) Article 14 If 
violated. K n J 

„ "‘“f be held to be a tax on land it will come wfthin Entry 49 of List II of the 

Seventh Schedule to the Constitution. It is equally well settled that tax on land may be based on the 
annual value of the land and would still be a tax on land and would not be beyond the competence or 
the State Leg, slature o n the ground that it is a tax on income. It follows therefore that the use to which 
the land is put can be taken into account in imposing a tax on it within the meaning of Entry 4o 
of L!st II for the annual value of land which can certainly be taken into account in imposing a taTfor 
the purpose of this entry would necessarily depend upon the use to which the land is put. O n its true 

ir^r ^ b >' section 02 (2) of the Assam Local Self Government Act is a tax for 

he use of the land and is not. a tax o n the market as such, for the income from the market in theshape 
of tolls rents and other dues is not liable to tax under section 62 and is different from such tax. The 
tax m the present case being tax on land and not a tax on markets as such would clearly be within the 
competence of the State Legislature. ' 

The burden is on the petitioner who attacks the tax as discriminatory and hit by Article 14 of the 
Constitution, to show that in fixing the tax on the various markets as it did (at various rates within the 
maximum fixed) the Board acted arbitrarily and did not take into account the size and importance or 
the markets. But no such facts and figures had been adduced by the petitioner to enable him to 
sustain the plea that the tax was hit by Article 14 of the Constitution. 


Appeal from the Judgment and Order dated8th June, 1959, of the Assam High 
Court in Civil Rule No. 42 of 1957. 0 

D. j V- Mukherjce, for Appellant. 

Jfaunit Lai, for Respondent No. 3. 

The Judgment of the Court was delivered by 

. Wanchoo, J.— This appeal on a certificate granted by the Assam High Court 
raises the question of the constitutionality of an annual tax levied by local boards 
for the use of any land for the purpose of holding markets as provided by section 62 
of the Assam Loon! Self-Government Act XXV of 1 953, (hereinafter referred 
to as the Act). The appellant is a landholder in the district of Kamrup. As such 
landholder, he holds a hat or market on his land since the year 1936 and this market 
is known as Kharma hat. In I953"54, the local board of Barpeta, within whose 
jurisdiction the Kharma market is held, issued notice to the appellant to take out a 
licence and pay Rs. 600 for the year 1953-54 as licence-fee for holding the market. 
Later this sum was increased to Rs. 700 for the year 1955-56. The appellant con- 
tinued protesting against this levy but no heed was paid to this protests and the 
amount was sought to be recovered by issue of distress warrants and attachment of 
his property. Consequently, the appellant filed a Writ Petition in the High Court 
challenging the constitutionality of the impost on a number of grounds. In the 
present appeal two main contentions have been urged in support of the appellant’s 
case that the impost is unconstitutional, namely, (i) that the Assam Legislature had 
no legislative competence to tax markets, and (ii) that the tax actually imposed on 
the Kharma market infringes Article 14 of the Constitution. We shall therefore 
consider these two contentions only. 


*C.A. No. 630 of 1963. 


llth February, 1965. 
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Tins attack on behalf of the appellant is met bv the respondent by relying on 
Item 49 of List II of the Sev enth Sched lie to the Constitution, and it is urged that the 
State Legislature was competent to impose the tax under that entry, for this was a 
tax on land As to Article 14, the reply on behalf of the respondent is that tinder 
section 62 of the Act, a rule has been framed prescribing Rs t.ooo as the maximum 
amount of tax which may be levied by any local board in Assam on markets been 
ed under that section The rule also presides that any local board may with the 
previous approval of Government impose a tax within this maximum according to 
the size and importance of a market So it is submitted that die tax has been im 
posed by Barpeta local board m accordance with this rule and the appellant lias 
failed to show that there has been any discrimination in the fixation of the amount of 
tax on the Kharma market 

The High Court repelled the contentions raised on behalf of Uic appellant and 
dismissed the Writ Petition As, however questions of constitutional importance 
were involved, the High Court granted a certificate under Article 1 33 of the Consti 
tution , and that is how the matter has come up before us 

The first question which falls for consideration therefore is whether the impost 
in the present case is a tax on land within the meaning of Entr> 49 of List II of the 
Seventh Schedule to the Constitution It is well settled that the entries in the three 
legislatives lists have to be interpreted in their widest amplitude and therefore ifa 
tax can reasonably be held to be a tax on land it will come within Entr^ 19 Further 
it is equally well settled that tax on land maybe based on the annual value of 
the land and would still be a tax on land and v ould not be beyond the competence 
of the State Legislature on the ground that it is tax on income [See Italia Ram v 
Tht Province of East Punjab l ] It follows therefore that the use to which the land 
is put can be taken into account in imposing a tax on it within the meaning of Entry 
49 of List II, for the annual value of land which can certainly be taken into account 
in imposing a tax for the purpose of this entry would necessarily depend upon the 
use to which the land is put It is in the light of this settled proposition that w e hav e 
to examine the scheme of section 62 of the Act, which imposes the tax under 
challenge 

It is necessary therefore to analyse the scheme of section 62 which provides 
for this tax. Section 62 (1) inter aha lays down that the Local Board may order 
that no land shall be used as a market otherwise than under a licence to he 
granted by the Board Sub section (2) of section C2 is the charging provision and 
may be quoted in full 

" On ihc 1 cue ofan order 11 in sub-sect tm (I) ihe Board at a meeting may grant within tl c lor 1 ' 

I miU of in jurud etion a licence for the use of any land as a market and impose an annual tax & n " 
and such conditions as prescribed by rules ’ 

Sub section (3) provides that when ithasbecn determined that a tax shall be imputed 
under the preceding sub section, the Local Board shall make an order that the owner 
of any land used as a market specified in the order shall take out a licence for the 
purpose Such order shall specify the tax not exceeding s ich amount as may be 
prescribed by rule, which shall be charged for the financial year 

It will be seen from the provisions of these three sub sections that power of the 
Board to impose the tax arises on its passing a resolution that no land within its 
jumdiction shall be used as a market Such resolution clearly afTects land within the 
jurisdiction of the Board and on the passing of such a resolution the Board gets the 
further power to issue licences for holding of markets on lands within its jurisdiction 
by a resolution and also the power to impo e an annual tax thereon Now it i» 
urged on behalf of the appellant that when s ib section (2) speaks of imposing 0* 
an annual tax thereon ’ it means the impoution of an ann ial tax on the market 
and that there 11 no provision in List II of the Seventh Sched j| e for a taxon market 
and such Market and fairs appear at Item 8 of List II, ami it is urged that under 


l (1913)FLJ3 (1919) l MLJ 213 (I9t3; FC.R.20? 
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Item 66 of the same list, fees with respect to markets and fairs can be imposed ; but 
there is no provision for imposing a tax on markets in the Entries from 4.5 to 63 which 
deal with taxes. It may be accepted that there is no Entry in List II which provides 
for taxes as such on markets and fairs. It may also be accepted that Entry 66 will 
only justify the imposition of fees on markets and fairs which would necessitate the 
the providing of services by the Board imposing the fees as a qfhd pro quo. That 
however does not conclude die matter, for the contention on behalf of the State is 
that tax under section 62 is on land and not on the market and further the tax de- 
pends upon die use of die land as a market. 1 1 seems to us on a close reading of sub- 
section (2) that when that sub-section speaks of “ annual tax thereon ”, the tax is 
on the land but the charge arises only when the land is used for a market. This will 
also be clear from the subsequent provisions of section 62 which show that the tax is 
on land though its imposidon depends upon user of the land as a market. Sub-sec- 
tion (3) shows that as soon as sub-secdons (1) and (2) are complied with, die Local 
Board shall make an order that the owner of any land used as a market shall take 
out die licence. Thus the tax is on the land and it is the owner of the land who has 
to take out die licence for its use as a market. The form of the tax i.c. its being an 
annual tax as contrasted to a tax for each day on which the market is held also 
shows diat in essence the tax is on land and not on the market held thereon. Further 
the tax is not imposed on any transactions in the market by persons who come there 
for business which again shows that it is an impost on land and not on the market 
i.c., on die business therein. Then sub-section (5) provides that the tax shall be 
paid by the owner of any land used as a market, which again show's that it is on the 
land that the tax is levied, diough the charge arises when it is used as a market. 
Sub-section (6) then lays down diat on receiving the amount so fixed the Board shall 
issue a licence to the person paying the same. Here again die licence is for the use 
of the land. Then comes sub-secdon (8; which provides that whoever, being the 
owner or occupier of any land uses or permits the same to be used as a market with- 
out a licence shall be liable to fine. This provision clearly shows that the tax is on 
the land and it is the owner or occupier of the land who is responsible and is liable to 
prosecution if he fails to take out a licence. No liability of any kind is thrown on diose 
who come to the market for the purpose of trade. Sub-section (9) then lays down 
that -where a conviction has been obtained under sub-section (8), the District Magis- 
trate or the Sub-Divisional Officer, as the case may be, may stop the use of the land 
as a market. Sub-section (to) then proides that every owner, occupier or farmer of a 
market shall cause such drain to be made therein and take all necessary steps to keep 
such market in a clean and wholesome state and shall cause supply of sufficient 
water for t' e purpose as well as for drinking purpose. Sub-sections (1 1) and (12) give 
power to the board on the failure of any owner, occupier or farmer to comply with a 
nodee under sub-secdon (10), to take possession of the land and the market thereon 
and execute the works itself and receive all rents, tolls and other dues in respect of 
the market. This will again show that the tax provided by section 62 (2) is a tax 
for the use of the land and it is not a tax on the market as such, for the income from 


the market in the shape of tolls, rents and other dues is not liable to tax under section 
62 and is different from such tax. The scheme of section 62 therefore shows diat 
whenever any land is used for the purpose of holding a market, the owner, occupier 
or farmer of that land has to pay a certain tax for its usp as such. But there is no 
tax on any transaction that may take place within die market. Further die amount 
of tax depends upon die area of the land on which market is held and die importance 
of the market subject to a maximum fixed by the State Government. We have 
therefore no hesitation in coming to the conclusion on a consideration of the scheme 
of section 62 of the Act that the tax provided therein is a tax on 1 and, diough its in- 
cidence depends upon die use of the land as a market. Further as we have already 
indicated section 62 (2) which uses the words “impose an annual tax thereon _ 
clearly shows diat the word “thereon” refers to any land for which a licence : « 
issued for use as a market and not to the word market . Thus the tax in the pre- 
sent case being onland would clearlybe within the competence of the Stateleg slature 
The contention of the appellant that the State Legislature was not competent to 
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impose this tax because there is no provision in List II of the Seventh Schedule for 
imposing a tax on markets as such must therefore fail 

Then we come to the contention under Article 14 of the Constitution As to 
that it is well-settled that it is for the person who alleges that equality before Jaw has 
been infringed to show that such really is the case It was tlierefore for the appel- 
lant to produce facts and figures from which it can be inferred that the tax imposed 
in the present case is hit by Article 14 of the Constitution In that connection, all 
that the appellant has stated in his Writ Petition is that the Board fixed a high rate 
arbitrarily and thus discriminated against the appellant’s market as against the other 
neighbouring markets where the tax had been fixed at a much lower rate, and that 
this was hit by Article 14 TJiere was certainly an allegation b> the appellant that 
Article 14 had been infringed , but that allegation is vague and goes no facts and 
figures for holding that the tax imposed on the Kharma market was discriminatory 
It appears that the tax was imposed for the year 1953-54, which was continued later 
on, which some modifications At that time there were five markets on which the 
tax was imposed including the Kharma market The lowest tax was at Rs 400 
on two markets, then at Rs 500 on the third market and at Rs COO on the Kharma 
market and finally at Rs 1 ,000 oh the fifth market 

Rule 300 (2), framed in accordance with section 63 (3) runs thus — 

" Rs 1 ,000 (Rupee* one thousand) only per annum ha* been fixed as the maximum amount of 
tax which may be levied by the local board* in Assam on market* licensed under section G2 of the Act 
Any Local board may with the previous approval of Government impose a lax within thus maxi 
mum according to the size and importance of a market ” 


Now the rule provides that Rs 1 ,000 is the maximum tax and withm that maximum 
the Board has to graduate the tax according to the size and importance of the 
market The size of the market naturally takes into account the area of the land on 
which the market is held , the importance of the market depends upon the number of 
transactions that take place there, for the larger the number of transactions the greater 
is the unporta nee of the market If therefore the appellant is to succeed on hts plea 
of Article 14 on the ground that the tax fixed on his market was discriminatory he 
had to adduce facts and figures, firstly as to the size of the fiv e markets on which the 
tax was levied in the relevant years and secondly as to the relative importance of 
these markets But no such facts and figures have been adduced on behalf or the 
appellant it .. tnie that the respondent in repl, to the charge of discrimination 
waa equally vague and merely dented that there «| any arlutraty discrimination. 
®“' , '? ,ho ” U “' m f ™"S ll" U* on the five market, at It 

d,d, the Board aeted arbttranly andd.dnot tale into aeeount thev.ee and importance 
or the market! A. there tv no material before us b> w hich w c can judge the relat.v e 
vtee aud tmportanee of the fiv c market., It tv not posstble to hold that there was dll- 
crimination m laving kharma market at Rv COO per ,car as compared to laving 

T ft” R * 600 ' rh ' «** therefore^ then mono* 
actual!) uxea on the ground of discrimination, must. CuJ. 

We therefore dismiss the appeal with costs 

K.S 


Appeal dismissed. 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — K. Subba Rao, Raghubar Dayal, J. R. Mudholkar, R. S. Bacha- 
tvat and V. Ramaswami, JJ. 

Gurbinder Singh and another . . Appellants* 

v. 

Lai Singh and another . . Respondents. 

Limitation Act (IX of 1 903) , sec’ ion 2 (4), Articles 142 and 144 — Article 142 when a’tracted — Suit governed 
by Article 144 — Computation of period of limitation — Tacking of adverse possession of independent trespassers— 
Permissibility. 

In order that Article 142 of the Limitation Act is attracted the plaintiff must initially have been in 
possession of the property and should have been dispossessed by the defendant or someone through 
whom the defendant claims or alternatively the plaintiff should have discontinued possession. When a 
suit is brought by the plaintiff for the recovery of certain property claiming that he is entitled tb it as 
heir ofits previous owner, the fact that the plaintiff was in possession of the property initially for 
some time will not attract Article 142 if the initial possession was under a different title altogether. 

In a suit to which Article 144 of the Limitation Act is attracted the burden is on the defendant to 
■establish that he was in adverse possession for 12 years before the date of suit and for computation of this 
period he can avail of the adverse possession of any person or persons through whom he claims but not 
the adverse possession of independent trespassers. The starting point of limitation under Article 144 
js the date when the possession of the defendant becomes adverse to the plaintiff. Under section 2 (4) 
•of the Limitation Act ‘defendant’ includes any person from or through whom a defendant derives his 
liability to be sued. No doubt, thisis an inclusive definition but the gist of it is the existence of jural rela- 
tionship between different persons. There can be no jural relationship between two independent tres- 
passers. 

Where, therefore properties in the possession of one trespasser are trespassed into by another tres- 
passer, a person who obtains title to the properties through the second trespasser will, for the purposes 
■of Article 144, be entitled to the benefit of the adverse possession of the second trespasser in addition 
±o his own, but is not entitled to tack on the adverse possession of the first trespasser. 


Appeal from the Judgment and Decree dated 21 st May, 1958 , of the Punjab 
High Court in Civil Regular Second Appeal No. 263 -P of 1952 . 

Tarachand Brijmahanlal, Advocate, for Appellants. 

JB. R. L. Iyenger, S. K. Mehta and K. L. Mehta, Advocates, for Respondents. 

The Judgment of the Court was delivered by 


Mudholkar, J . — The only question for consideration in this appeal by certificate 
from the High Court of Punjab is whether the suit for possession instituted by the 
respondents Lai Singh and Pratap Singh is within time. According to the appel- 
lants the suit is governed not by Article 141 of the Limitation Act, 1908 (IX of 1 908) 
as held by the High Court but either by Article 142 or by Article 144 and is on that 
basis barred by time. . While it is conceded on behalf of the respondents that the 
.suit is not governed by Article 141 it is contended that it is governed by Article 144 
.and not by Article 142 and is within time. In order to appreciate the contentions 
it is necessary to set out the revelant facts which are no longer in dispute. 


Mst Raj Kaur was in possession of 851 kanals 18 marlas of land situate in 
village Dhaipai in the former State of Faridkot. Out of this land 481 kanals 7 
marlas was in her possession ,as occupancy tenant, the landlord being the Raja of 
Faridkot while the remaining land was held by Mst. Raj Kaur as Adna Malik, 
the Aala malik again being the said Raja of Faridkot. In Samvat 2953 (A.D 
1806I Mst. Raj Kaur who had two daughters Prem Kaur and Mahan pur, adopted 
the former’s son Bakshi Singh and put him in possession of the whole of the land. 
Bakshi Singh transferred part of the land to Pratap Singh, second son of Mahan - 


*C.A. No. 431 of 1963. 
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12th February, 1965. 
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Kaur, who is respondent No 2 in the appeal Malian Knur had one more son La! 
Singh and he is respondent No i in this appeal 

In the year 1915 the Raja of Tandkot filed a suit against Bakiht Singh and 
Raj Kaur in the Court of Sub Judge, Fandkot for a declaration that the adoption 
of Bakslu Singh was invalid This suit was decreed on gth February, 1916 Raj 
Kaur died on 14th August, 1930 On 19th February , 1934 the Raja filed two suits 
against Bakshi Singh and Pratap Singh for possession of the afore mentioned lands 
one pertaining to the land of which Raj Kaur was occupancy tenant and the other 
ior that of the land of which she was Adna mahk. These suits were decreed on 12 th 
March, 1938, and in execution of the decrees obtained in these suits the Raja took 
possession of the entire land in October, 1038 On 7 th April, tQjS, he sold the entire 
land along with some other land to one Kehar Singh for Rs 843575*!) Thereupon 
Gurbinder Singh and Balbinder Singh, who are the appellants before us filed a 
nut for pre-emption of the land against Kehar Singh and obtained a decree in their 
favour In execution of that decree they got possession of the land on 22nd June, 
* 95 ° 

On 20th October 1948 Mst Prem Kaur instituted a suit for possession of the 
entire land on the ground that she was the legal heir of Raj Kaur against Kehar 
Srngh and die Raja of Fandkot Later she impleaded die appellants as defendant* 
to diat suit and discharged the Raja of Fandkot On 17 th February, 195O, Lai 
Singh, respondent No 1 filed a suit for possession of the entire land against the Raja 
of I andkot and Kehar Singh To that suit he joined Prem Kaur and Pratap Singh 
as defendants Later however, Pratap Singh was transposed as a plaintiff Both 
the suits were consolidated and were tried together The suit of Prem Kaur w as dn 
missed by the trial Court but that of the respondents was decreed to the extent of 
hair share in the property Prem Kaur and the appellants preferred appeals before 
die District Court but that Court dismissed both the appeals A Second Appeal 
was taken by the appellants as well as by Prem Kaur to the High Court and cross 
objections were preferred by the respondents The High Court dismissed these 
appeals .as vs ell as the cross-objections 


In the absence of any appeal by Prem Kaur against the decision of the High 
Court confirming the dismissal of her suit we have only to consider the claim of the 
respondents to half die property left by Raj Kaur Their claim was resisted by the 
appellants on several grounds in the Courts below Before us, however, only one 
ground is pressed and dial is the suit is barred by limitation As already stated, 
according to the appellants, the suit is governed cither by Article 142 or by Article 
144 orthc Limitation Act and not by Article 141 Mr Iyengar for the respondents 
does not rely upon Article 141 at all He also contends that Article 142 has no 
appl c-Uon and that the suit is governed by Article 144 only Mr Tarachand 
Brymohanlal for the appellants also relict! on Article 144 in die alternative 


In order that Article 142 is attended lire plaintiff mart in, nail, have been in 
possession or the property and should hare been dispossessed by the defendant or 
someone through whom the defendants claim or ahemat.vely the plaintiff should 
rhsconnnued possession. I, „ „„ one s case that Lai Singh evir was in posses 
•ion oflhe propen, It „ true .hat Pratap Singh was m poses, Ton or part or the pro 

EE* l'I- niSn?m“h r d ° Ln ™ -hy reason of a transfer thereof in his 

fasour by BAsht Sirgh In the present suit both Lai S.ngh and Pratap Singh assert 
their claim to property by succession sn accordance with the rules contained in the 
S,tt,Ue™omh'S“ sJ. r r’““T s '"Sh for some tune was under a difft- 

nnd consequently Article H 2 would not be attracted^ their ^ J K 

tlm ^-shether under Art.de ,« 
Article 144 is a. follows * P ^ mI '“““'ion set out m col 3 of 


U WUn *** of tke defendant Wccm advert lo 


Ike plainti/t* 
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To recapitulate the events, Raj Kaur died on 14th August, 1930, whereupon under 
daslur-ul-amal her daughters Prem Kaur and Mahan Kaur became entitled to the 
possession of the land. According to the appellants the daughters succeeding their 
mother took an absolute estate. Assuming that that is so, what would be the posi- 
tion ? As already stated, Bakshi Singh and Pratap Singh were in possession of the 
entire land belonging to Raj Kaur. Ignoring for the time being their relationship 
with Raj Kaur, what can be said is that they were adversely in possession to the true 
owners, that is, Prem Kaur and Mahan Kaur, daughters of Raj Kaur as from 14th 
August, 1930. Before, however, they could perfect their title against Prem Kaur 
and Mahan Kaur the Raja instituted a suit for possession, obtained a decree there- 
under and actually entered into possession of the entire land in October, 1938. 
Though the Raja obtained possession under a decree of the Court he was in the eye 
of law nothing but a trespasser in so far as the heirs of Raj Kaur, her daughters 
Prem Kaur and Mahan Kaur were concerned. Mahan Kaur had in fact died on 
13th July, 1938, i.e., before the Raja obtained possession. Therefore, it is more 
accurate to say that the possession of the Raja became adverse to Prem Kaur and 
to the respondents Lai Singh and Pratap Singh as from October, 1938. Kehar 
Singh who was a transferee from the Raja stood in the Raja’s position and got the 
benefit of the Raja’s adverse possession. Similarly the appellants who had pre- 
empted these lands under the decree obtained against Kehar Singh got advantage 
not only of the Raja’s adverse possession but also of Kehar Singh’s. The sum total 
of the adverse possession of these three persons at the date of the respondents’ suit 
would, however, be less than 12 years and so the respondents’ suit could not be said 
to be barred by Article 144 if the starting point of limitation is taken to be some day 
in October, 1938. 

Mr. Tarachand Brijmohanlal, however, advanced an interesting argument to 
the effect that if persons entitled to immediate possession of land are somehow kept 
out of possession — may be by different trespassers— for a period of 12 years or over, 
their suit will be barred by time. He points out that as from the death of Raj Kaur 
her daughters, through one of whom the respondents claim, were kept out of posses- 
sion by trespassers and that from the date of Raj Kaur’s death right up to the date of 
the respondents’ suit, that is, for a period of nearly 20 years trespassers were in 
possession of Mahan Kaur’s and after her death, the respondents’ share in the land 
their suit must, therefore, be regarded as barred by time. In other words, the 
learned Counsel wants to tack on the adverse possession of Bakshi Singh and Pratap 
Singh to the adverse possession of the Raja and those who claim through him. In 
support of the contention reliance is placed by learned Counsel on the decision in 
Ramayya. v. IColamma 1 . In order to appreciate what was decided in that case a 
brief resume of the facts of that case is necessary. Mallabattudu, the last male 
holder of the properties to which the suit related, died in the year 1889 leaving two 
daughters Ra m a mma and Govindamma. The former died in 1914. The latter 
surrendered her estate to her two sons. The plaintiff who was a transferee from the 
sons of Govindamma instituted a suit for recovery of possession of Mailabattudu’s 
property against Punnayya, the son of Ramamma to whom Mallabattudu had made 
an oral gift of his properties two years before his death. Punnayya was minor at the 
date of gift and his elder brother Subbarayudu -was managing the property on his 
behalf. Punnayya, however, died in 1894 while still a minor and thereafter his 
brothers Subbarayudu and two others were in possession of the property. It would 
seem that the other brothers died and Subbarayudu was the last surviving member 
of Punnayya’s family. Upon Subbarayudu’s death the properties were sold by his 
daughters to the third defendant. The plaintiffs-appellants’ suit failed on the ground 
of limitation. It was argued on his behalf in the Second Appeal before the High 
Court that as the gift to Punnayya was oral it was invalid, that consequently Punnayya 
was in possession as trespasser, that on Punnayya s death his heir would b his mother, 
that as Subbarayudu continued in possession Subbarayudu’s possession was also 
that of a trespasser, that as neither Subbarayudu nor Punnayya completed possession 


1. (1922) 42 M.L.J. 319 : I.L.R. 45 Mad. 370. 
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for 12 }cars they could not tack on one to the other and that the plaintiff claiming 
■through the nearest reversioner is not barred The contention for the respondents 
was that there was no break m possession so as to revest the properties in the original 
owners that Punnayya and Subbarayudu cannot be treated as successive trespassers 
and that in any event the real owner having been out of possession for over 12 yean 
the suit was barred by limitation The High Court following the decision of Mooker- 
jee, J , in Mohendra hath v Shamsvnnessa \ held that time begins to run against the 
last full owner if he himself was dispossessed ard the operation of the law oflimita 
tion v. ould not be arrested b> the fact that on his death he was succeeded b> his widow 
■daugher or mother, as the cause of action cannot be prolonged b> the mere transfer 
<jf title It may be mentioned that as Mallabattudu had given up possession to 
Punnayya under an invalid gift Article 142 of the Limitation Act was clearly attrac 
ted The sons of Govindamma from whom the appellant had purchased the suit 
properties claimed through Mallabattudu and since time began to run against him 
from 1887 when he discontinued possession it did not cease to run by the mere fact 
of his death In a suit to which that article applies the plaintiff has to prove his 
possession within 12 years of his suit. Therefore, so long as the total period of the 
plaintiff’s exclusion from possession is at the date of the plaintiff’s suit, for a period 
of 12 years or over, the fact that this exclusion was by different trespassers will not 
help the plaintiff provided there was a continuity in the period of exclusion That 
■decision is not apphcable to the facts of the case before us This is a suit to which 
Article 144 i s attracted and the burden is on the defendant to establish that he was 
in advene possession for 12 yean before the date of suit and for computation of this 
period he can avail of the advene possession of any person or penons through whom 
he claims— but not the adverse possession of independent trespassen 

In so far as the advene possession of Bakshi Singh and Pratap Singh is concerned 
it began upon the death of Raj Kaur and not dunng her lifetime That being 
so Article U2 cannot possibly be attracted whereas the Madras decision turns upon 
a case to which Article 142 applied No doubt there on behalf of the plaintiff 
appellant it was argued on the authority of Agency Co v Short*, that in cases of sueccs 
•sivc trespassers limitation ceases to run against the lawful owner of the land after 
an intruder has relinquished his possession , that on the death of Punnayya it must 
be taken that there was an interruption in the possession and that there was an inter* 
wal between Punnayya s death and Subbarayudu s taking possession in his own 
-right however minute the interval ma) be and that except in the case of succession 
or devolution all other cases would fall within the principle enunciated in Agency 
Co 's case * The learned Judges did not accept the contention but relying upon the 
decision in H i llts v Earl Uou.fl *, and a passage in Dart on Vendors and Purchasers 
Volume I 7th Edition, page 474 held that the suit was barred b) tunc It ma) be 
pointed out that on Punnay>a’j death hu mother would be the heir and that it was 
established in that case that she was living with his brother Subbarayudu and hu 
■other brothers Subbarayudu would, therefore, be a presumptive reversioner on 
the death of Ins mother and there was evidence to show that she was a consenting 
part) to Subbarayudu’* enjoying the properties after Punnayya’s death It is under 
these circumstances that the High Court found it difficult to hold that die re was a 
fresh trespass b) Subbarayudu after the death of Punnayya On the other hand, 
.according to them there was a continuity of possession because the person who con 
tinued to hold possession was the presumptiv e heir of the deceased From the facts 
of the case it wall be clear diat what was tacked on was not the possession of indepen- 
dent trespassers at all In the case before us what is being sought to be tacked 
-on to the possession of the Raja and those who claim through him is the possession 
■of Bakshi Singh and Pratap Singh The Raja in his suit against Bakshi S«rgh 
challenged die right of Bakshi Singh and Pratap Singh to possession on the ground 
that they were trespassers As it has turned out, the possession of the Raja though 
■ obtained under the decree of a civil Cour t, was in itseffa trespass on the rights of 

1 11*11) 21 CLUJ 157 164 

2. (1833) UK. IS A-C. 793. 


3 UK. (1893) 2 Ch. 545 
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the persons who were in law entitled to possession of property. Thus this is a case' 
of one trespasser trespassing against another trespasser. There is no connection, 
between the two and, therefore, inlaw their possession cannot be tacked on to one 
another. As pointed out by Varadachariar J., in Rajagopala Jtfaidu v. Ramasubramania 
Ayyar 1 : 


“ Further the doctrine of independent trespassers will come in only when the second man trespasses- 
upon the possession of the first or the first man abandons possession. ” 

where it applies the principle laid down in Agency Co.’s case 2 would apply and pre- 
clude the tacking of possession of successive trespassers. The following observation 
of Lord Macnaghten in that case are pertinent and run thus t 

“They are of opinion that jf a person enters upon the land of another and holds possession for a time,, 
and then, without having acquired title under the statute, abandons possession, the rightful owner, on 
the abandonment, is in the same position in all respects as he was before the intrustion took place. There 
is no one against w'hom he can bring an action. He cannot make any entry upon himself. There is 
no positive enactment, nor is there any principle of law which requires him to do any act, to issue any 
notice or to perform any ceremony in order to rehabilitate himself. No new departure is necessary. The 
possession of the intruder, ineffectual for the purpose of transferring title, ceases upon i ts abandonment 
to be effectual for any purpose. It does not leave behind it any cloud on the title of the rightful owner, 
or any secret process at work for the possible benefit in time to come of some casual interloper or lucky 
vagrant. There is not, in their Lordships’ opinion, any analogy between the case supposed and the 
case of successive disabilities mentioned in the statute. There the statute ‘continues to run’ because 
there is a person in possession in whose favour it is running.’’ 

This view has not been departed from in any case. At any rate none was 
brought to our notice where it has not been followed. Apart from that what we 
are concerned with is the language used by the Legislature in the third column 
of Article 144. The starting point of limitation there stated is the date when the 
possession of the defendant becomes adverse to the plaintiff. The word “ defen- 
dant ” is defined thus in section 2 (4) of the Limitation Act thus : 

“ ‘defendant’ includes any person from or through whom a defendant derives his liability to be 
sued. ” 


No doubt, this is an inlcusive definition but the gist of it is the existence of a jural 
relationship between different persons. There can be no jural relationship between, 
two independent trespassers. Therefore, where a defendant in possession of pro- 
perty is sued by a person who has title to it but is out of possession what he has to 
show in defence is that he or anyone through whom he claims has been in possession 
for more than the statutory period. An independent trespasser not being such a 
person the defendant is not entitled to tack on the previous possession of that person 
to his own possession. In our opinion, therefore, the respondent’s suit is within 
time and has been rightly decreed by the Courts below. We dismiss this appeal 
with costs. 

V.K. Appeal dismissed ’» 

THE SUPREME COURT OF INDIA. 


(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, Chief • Justice, M. IIidayaTullah, 
J. C. Shah and S. M. Sikri, JJ. 

The Sales Tax Officer, Jodhpur and another . . Appellants * 


M/s. Shiv Ratta G. Mohatta • • Respondent. 

Constitution of India (1950), Article 226— Scope and object— Sales tax assessment— Rem'dj available under 
the Sales Tax Act— Petition under Article 226 — Not to be entertained— Nature of order that can be made under 
Article 226. 

It was not the object of Article 226 of the Constitution to convert High Courts into original or ap- 
pe llate authorities whenever an assessee choose to attack an assessment order on the ground tha ta sale- 

2. (1888) L.R. 13 A.C. 793. 

I2th February, 1965. 


1. A.I.R. 1935 Mad. 449. 
*C.A. No. 652 of 1964. 
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wu made in the course of import and therefore exempt from tax Even if 1 1 be that tl c assesses woulj 
have ltvl to deposit sale* tax while filing an appeal it does not mean that he tan bypass the remedies 
provided by the Sales Tax Act and file a wnl petition Tl ere must be someilur g more in a case to 
warrant the entertainment of a petition under Article 22G something go irg toll c root of tie jurisdiction 
of the Sales Tax Officer something to show that it would be a case or palpable injustice to the aasessce 
to forte h ra to adopt the remedies provided by the Act 

[In the instant case as the JI gh Court chose to entertain the petition the Supreme Court was not 
•nclnej t » d smiss the petition on that ground in the stage of appeal againrt the grant of tl e Mil by 
the II gh Court ) 

The II gh Co art should not encourage the tendency on the part oftheassessee to noli loti ell gh 
Court after an assessment order is made It is only in very exceptional circumstances that tl e II gh 
■Court si ould enlerta n petitions under \rticlc 22G of the Constitution in respect of taxirg matttrs 
after an assessment order has been made Under the Sales Tax Acts the facts have to be found by tic 
assessing authorities and it is not the function of the H gh Court to f nd facts When the question of 
taxab 1 ty depends upon a precise determination offsets and some of the facts are in dispute or m ssirg 
She II gh Court should decline to decide such questions In a petition under Article 22G where the 
prayer is for quashing an assessment order the II gh Court is necessarily confined to the facts a* 
stated :n the order or appearing on the record of the case 

[In the instant case the Ifgh Court should not have decided disputed questions offset, but should 
merely have quas ed the assessment order on the ground that the Sales Tax Officer had notdealt with 
the question raised before him and rem nded Ihe case ] 

Appeal from the Judgment and Order dated 7th May, 1963, of the Rajasthan 
High Court in D B Civil Misc Writ Petition No 157 of 1962 

C C Kalsiwal, Advocate-General for Rajasthan (A h Jam and R vV Sachthej » 
Advocates, with him), for Appellants 

M D Bharga a and B D Sharma, Advocates, for Respondent 
The Judgment of the Court was delivered by 

Sikrt, J —This appeal by certificate of fitness granted by the Rajasthan High 
Court is directed against its judgment dated 7th May, 1963, quashing the order 
of assessment dated 5th March, 1902, made by the Sales Tax Officer, Jodhpur 
City, in so far as it lev ted sales tax on the turnover of Rs 23,92 253 75 nP 

The respondent, M/s Shiv Ratta G Mohatta, which is a partnership firm 
having Us head office at Jodhpur, hereinafter referred to as the assessec chimed 
before the Sales Tax Officer that they were not liable to be assessed to sales tax in 
respect of the above turnover because firstly, the assessec was not a dealer within 
section 2 (/) or the Rajasthan Sales Tax Act (Rajasthan Act }6vlX of 1954) with 
respect to this turnover, and secondly, because the sales were in the course ofimport 
within Article 286 (1) (4) of the Constitution Although the Sales Tax Officer set 
out the facts of the case relating to the second ground, he deemed it sufficient to 
assess this turnover on the ground that the assessec was a dealer wtthm section 2 (J) 
or the Rajasthan Sales Tax Act, without adverting to the second ground The 
facts on which the assessec had relied upon to substantiate lus second ground were 
these The 7ea! Pak Cement Factory, Hyderabad (Pakistan), hereinafter called 
the Pakistan Factory, manufactured cement in Pakistan The Pakistan Industrial 
Development Corporation hereinafter eal!-d the Pakistan Corporation entered 
into an agreement with M/s Milkhiram &. Sons (P ), Ltd , Bombay, for the export 
or cement, manufactured in Pakistan to India The Slate Trading Corporation 
of India entered into an agreem-nt with the said M/s Milkhtmm &. Sons for the 
purchase of in n aha 3 a 000 long tons of cement to be delivered to it FOR 
Khodtropar in Pikistan on the border of Rajasthan. The State Trading 
Corporation appointed th- assesses asits agent broadly speaking to look after the 
import and tb^ sale or the imparted ccm<-nt Fhe modus obrrandi adopted by 
assessec fir the sale of the cement was as follows It would obUm from a buyer m 
Raj tstlun an order under an agreement, a sample of which is on the record The 
agreement fixed the price and the terras of supply By one clause the assessec dis* 
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■claimed any responsibility regarding delay in despatch and non-receipt of consignment 
or any loss, damage or shortage in transit due to any reason whatsoever. The agree- 
ment further provided that “ all claims for loss, damage or shortage, etc., during 
transit will lie with the carriers and our payments are not to be delayed on any such 
account whatsoever”. It was further provided in the agreement that the dues were 
payablein advance in full, or 90 per cent, in advance and the balance within 15 days 
of billing plus sales tax and other local taxes. Clause 6 of the agreement is in the 
following terms : . n 

“ A Post Gird Loading Advice will be sent to you by the Factory as soon as the wagons are loaded 
in respect of your orders, and it will be your responsibility to arrange for unloading thee onsigniyent 
timely according to Railway Rules. Ourselves, and the s ippliers will not be responsible for demurrage 
etc., on any account whatsoever. If the consignment reaches earlier than the Railway Receipt, it is the 
responsibility of buyer to arrange for and get the delivery timely against indemnity bond, etc. All the 
Railway Receipts e c. will be sent by registered post by the Suppliers in Pakistan. ” 

After this agreement had been entered into, the assessee would send despatch 
instructions to the Pakistan Corporation. These instructions indicated the- name of 
the buyer-consignee and the destination, and provided that the railway receipt and 
D/A should be sent by registered post to the consignee. These insti uctions were 
sent with a covering letter to the Pakistan Corporation requesting that these instruct 
tions be passed on to the Pakistan Factory for necessary action. The Pakistan, 
Corporation would then forward these despatch instructions to tire Zeal-Pak Cement 
Factory. Later, the Pakistan Factory would advise the consignee that they had 
“ consigned to the State Bank of India, Karachi, the particular quantity as per 
enclosed railway receipt and invoice”. The State Bank of India, Karachi, would 
endorse the railway receipt in favour of the consignee and send it to him by post. 
The consignee would take delivery either by presentation of the railway receipt or 
by giving indemnity bond to the Station Master undertaking to deliver the railway 
receipt on its receipt. 

The Sales Tax Officer did set out most of these facts and the contentions of 
the assessee in the assessment order but disposed of the case with the following 
observations : 

“ All the above went to prove that the assessee was an Agent of the non-resident dealer for th c 
supplies in the State. The assessee was an importer and hence submitted an application to the Cus- 
tom Authority for the same. It booked orders and issued sale bills. Under the terms of an agreemen 1 
of appointment of Agent, sale was to be effected by the Agent. Again while obtaining orders from the 
buyers under condition 5 sales tax was to be paid by the buyers to the assessee. 

Thus to all intents and purposes the assessee is a dealer who is liable for payment of sales tax to thc 
S tate. They have rightly collected this amount from the buying dealers and retained with them. This 
should come to the Government. ” 

We can find no discussion in the order on the question raised by the assessee 
that the sales were made in the course of import within Article 286 (1) ( b ) of the 
Constitution. 

The assessee then filed a petition under Article 226 of the Constitution and 
raised two contentions before the High Court, namely, (1) that the Sales Tax 
Officer failed to consider the impact and the effect of Article 286 (1) ( b ) on the 
facts of the case, and (2) that tire Sales Tax Officer illegally held that the peti- 
tioner for all intents and purposes was a dealer liable to pay sales tax. The State 
raised an objection to the maintainability of the petition on the ground that the 
petitioner should have availed of the alternative remedy of appeal provided undei- 
the Rajasthan Sales Tax Act, but the High Court overruled this objection on the 
ground that 

“ the contention of the petitioner is that in view of Article 286 (1) (b) of the Constitution, the 
respondent had no jurisdiction to assess the petitioner to pay the sales tax on the sale ot goods in 
the course of the import into the territory of India, ” 

and that even if there was no total lack of jurisdiction in assessing the petitioner to; 
pay sales tax, the principle enunciated in A. V. Venkaleswaran v. Ramchand bobnaraj 
Wadwani 1 , applied, and it was a case which should not be dismissed in limine. 
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Then the High Court proceeded to deal with the merits of the case It first 
dealt with the question whether the petitioner was a dealer within the meaning of 
section 2 (/) of the Rajasthan Sales Tax Act, and came to the conclusion that the 
petitioner must be deemed to be a dealer within the said section 2 (/) 

Then it proceeded to deal with the question whether the sales had taken place 
in the course of import Ih- High Court held thatm the circumstances of the 
case these sales had not occasioned the movement of goods but it was the first sale 
made by M/s Milkhiram & Sons to the State Trading Corporation which had 
occasioned the movement of goods Second!) , it held that m the circumstances 
of the case 

'the property in good! aficr the delivery had been taken by the petitioner on behalf of the 
State Trading Corporation passed to the State Trading Corporation ard lunultateouily to tie villi 
mate buyers Thus the properly in tl e goods pa sed to tl e Uumaie buyers in Jlsjasthan w 1 rn the 
goods had pot reached the territory of India and were in course of import In view of l! e autl enty 
of their Lordshijo of the Supreme Court in J V Cclal & Cc (Pnratt) Lti v Tht At i jtent Cclltclar 
e/SattiTax (Jnsfttlum) arul ctieri 1 it must be taken that the sale took place wlentlegccds weiem 
tl e course of the import and they should not be liable to the payment of the sale lax by virtue of 
Article 2B6 (I) (4) 

In the result, the High Court quashed the order of asses mrnt in so far as it sought 
to levy tax on the turnover in dispute The Sales Tax ClTctr Jodhpi r, *.rc! the 
State of Rajasthan having obtained certificate of fitness ficm the High Court filed 
this appeal 

The learned Advocate General has raised two points befoie us I*irst, on the 
facts of this case the High Court should have refused to entertain the petition, and 
secondly, that it has not been established that the cement was sold in the course of 
import within Article 286 (1) ( b ) 

Regarding die first point, he urges that an appeal la) against the order of 
the Sales Tax Officer , no question of the validity of the Sales Tax Act was involved 
and the taxability of the turnover depended on where the property passed in each 
consignment This involved consideration of various facts and, according to Jum, 
the crucial facts, had not been brought on the record by the assessee on whom la) 
the onus to establish that the sales were in the course of import He says that the 
assessee should hav e pros ed that each railway receipt was endorsed by the State 
Bank of India, Karachi, to the buyer before each consignment crossed the frontier 

We are of the opinion that the High Court should have declined to entertain 
the petition Ko exceptional circumstances exist in this case to warrant the 
exercise of the extraordinary jurisdiction under Article 226 It was not the object 
of Article 226 to convert High Courts into original or appellate assessing authorities 
whenever an assessee choose to attack an assessment order on the ground that a 
sale was made in the course of import and therefore exempt from tax It was 
urged on behalf or the assessee that the) would have had to deposit sales tax while 
filing an appeal Even if this is so, docs this mean that in ever) case in which the 
assessee has to deposit sales tax, he can bypass the remedies provided by the Sales 
Tax Act 7 Surcl) not There must be something more in a case to warrant the 
entertainment of a petition under Article 226, something going to the root of the 
jurisdiction of the bales Tax Officer, something to show that it would be a case of 
palpable injustice to the assessee to force ium to adopt the remedies provided by 
the Act But as the High Court chose to entertain the petition, wc are not 
inclined to dismiss the petition on this ground at this stage 

Regarding the second point, the learned Advocate General argues that the onus 
was on the assessee to bring his case within Article 286 (1) ( b } of the Constitution 
in respect or the sales to the various consignees He sap that there is no evidence 
on record as to when the State Bank of India endorsed the railway receipt in 
favour of the ultimate buyer in respect of each consignment and without this evidence 


I (1*0) S GJ €71 (1*00) 2 S CR. 852 
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it cannot be said that the title to the goods passed to the tdtimate buyer at 
Kliokhropar or in the course of import. He further urges that it would have to be 
investigated in each case as to when the State Bank endorsed the railway receipt and 
when the goods crossed the customs barrier. He says that it is not contested that 
the ultimate buyer took delivery of goods without producing the railway receipt 
by virtue of special arrangements entered into with the railway, and according to him, 
it is only when the delivery was taken by the buyer in Rajasthan that the title passed. 
By that time, according to him, the course of import had ceased. 

We do not think it necessary to consider the various arguments addressed by 
the learned Advocate-General or the soundness of the view of the High Court 
on this point, because we are of the opinion that the High Court should not have 
gone into this question on the facts of this case. The Sales Tax Officer had not 
dealt with the question at all, and it is not the function of the High Court under 
Article 226, in taxing matters, to constitute itself into an original authority or an 
appellate authority to determine questions relating to the taxability of a particular 
-turnover. The proper order in the circumstances of this case would have been to 
quash the order of assessment and send the case back to the Sales Tax Officer to 
dispose of it according to law. Under the Rajasthan Sales Tax Act. and other 
Sales Tax Acts, the facts have ,to be found by the assessing authorities. If any facts 
are not found by the Sales Tax Officer, they would be found by the appellate 
authority, and it is not the function of a High Court to find facts. The High Court 
should not encourage the tendency on the part of the assessees to rush to the High 
Court after an assessment order is made. It is only in very exceptional circumstances 
that the High Court should entertain petitions under Article 226 of the Constitution 
in respect of taxing matters after an assessment order has been made. It is true, 
as said by this Court in A. V. Venkaleswaran v. Ramcliand Sobharaj Wadwani 1 , that 
it would not be desirable to lay down inflexible rules which should be applied 
with rigidity in every case, but even so' 1 when the question of taxability depends upon 
a precise determination of facts and some of the facts are in dispute or missing, 
the High Court should decline to decide such questions. It is true that at times the 
assessee alleges some additional facts not found in the assessment order and the 
State, after a fresh investigation, admits these facts, but in a petition under Article 
226 where the prayer is for quashing an assessment order, the High Court is neces- 
sarily confined to the facts as stated in the order or appearing on the record of 
the case. 

In this case, as already indicated, we have come to the conclusion that the High 
Court should not have decided disputed questions of fact but should merely have 
quashed the assessment order on the ground that the Sales Tax Officer had not 
dealt with the question raised before him and remanded the case. Accordingly, we 
allow the appeal, set aside the order of the High Court, quash the assessment order in 
so far as it relates to the turnover of Rs. 23,92,252.75 nP. and remit the case to the 
Sales Tax Officer to decide the case in accordance with law. He will find all the 
facts necessary for the determination of the question and come to an independent 
conclusion untrammelled by the views expressed by the High Court. We may make 
it clear that we are not expressing any view whether the finding of the High Court 
that the property in the goods passed simultaneously at Khokhropar to the State 
Trading Corporation and the ultimate buyer is correct or not. There would be 
no order as to costs in this appeal. 

K.S. Appeal allowed _ 


1. (1962) 1 M.L.J. (S.C.l 83 : (1962) 1 An. S.C.R. 753 : 64 Bom.L.R. 386. 
W.R. (S.G.) 83 : (1962) 1 S.C.J. 170 : (19621 1 
S C J — 22 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajentjraovdkar, Chief Justice, \I Hidayatullah, Ragho 
bar Dayal, S M Sikri and V Ramaswaso, JJ 

Brundaban Nayak Appellant* 

t * 

Election Commission of India and another Respondents 

Reperm alum of th People let (XU It of 19j1) sell urn 19 7 (2) — Con traction eni seone—Qjieitutn of 
dwjnahftcatvm — How con be raised 

E’eetm Commjsvtn — Pow-ei — Dei r ability of legislation veiling powers pointed out 

What the dint e) tuse at Article ISO ()) of the Constitution requires it that a question thcukl ante , 
howitani-i by whom it ii raised in what circumstance! it u raised arenotrrl vant for It < purpose 
of the app] cation of thi» clause AH that is relevant is that a question of tie type rrcri cred V) 
■the clause ihould arise an 1 io it cannot be said that such a quest on can be raised only on the floor of 
the Legislative Vsembly and bv Members of the Assembly and not by an ord nary citizen or voter 
in the form of a compla nt to the Governor 

The words the q sestion shall be referred for tbe deeis on of the Governor ** do not import the 
assomot on that any other authority has to receive the compla nt and after a pr na facie and initial 
invest gvtion about the complaint send it on or refer it to the Gos emor for his deeis on These word* 
merely emphasise that any question of the type contemplated ly clai_c (1) of An rlc I f 2 ilall he 
decid'd by the Governor and Governor alone no other authority can decide it nor can the decision 
of the rud question as such fall within the jurisdiction of the Courts. Any c lizen is ent tied to male 
a comola nt to the Governor alleging that any member of the Leg dative Assembly has incurred one 
of the disqual fications mentioned in Article 191 (1) and should therefore vacate Ins seat 

It isthe opin on of th-Ele- on Comm st on which is in substance decisive and it ts legiumateto 
assume that when the eomoli nt is received by the Governor and he forwards it to the Election Cow- 
an is on the Elec aon Comm ss ion should proceed to tr>s the complaint before it g ves its opinion. It 
cannot be said that it is the Governor who should male the enquiry and then forward to the Election 
Commission. 

D-i rahdity of appropriate legislation — for vesting Election Commission with tie powers of * 
Commission wider tbe Commissions of Engu ry Act 1952 such as the power to summon witnesses and 
examine them on oath the power to compel production of document* and the power to issue Ccrr 
mituont for the examination of witnesses — pointed out. 

Appeal by Special Leave from the Order slated C(h January, 1965 of the Circuit 
Bench of the Punjab High Court at Delhi zn Civil Writ No 8-D of 1965 

M C Selalcad Senior Advocate ( Rounder Ptaratn, J R Dadachanji and 
O C \talkur. Advocates of Mjs J R Dadachanji & Co with him), for Appe Hant. 

C K Daphtary, Attorney-General for India and S V Gupte, Solicitor General 6/ 
India (R R L. Ijcrgar and R II Dhehar, Advocates, with them), for Respondent 
No t 

Santo, h Chatterjee, R R Ralho and M L. Chhibber, Advocates, for Respon- 
dent No 2 

The Judgment of the Court was delivered by 

Gajfidra »atff ar, CJ — Th'- principal question which this appe d by Special 
Leave raises for our decision relates tothe construction of Article 192 of the Consti- 
tution Th' said question arises in this way The appellant Bmndalnn Nayak 
was elected to the Legislative Assembly of Onssa from thellinjih Constituency w 
Caniam district in 1961, and was appointed one of the Ministers of the Cotieil of 
Ministers in the said State On 10th August 1964 respondent No 2 P Binval 
applied to the Gov emor of Orissa alleging that the appellant had incurred a di*quah 
fu^at ion subsequent to his election under Article 191 (1) (e) of the Constitution read 
with section 7 of the Representation of the People Act, 195! (XLTII of J95I) fhemn 
after called die Act) In hts application, respondent No 2 made several allegations 
i n support of hit contention that the appellant had become disqualified to be * 

•Cjv.No SOoriVj 
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member of the Orissa Legislative Assembly. On 10th September, 1964, the Chief 
Secretary to the Government of Orissa forwarded tire said complaint to respondent 
No. 1, the Election Commission of India, under the instructions of the Governor. 
In this communication, the Chief Secretai y stated that a question had arisen under 
Article 191 (1) of the Constitution whether the member in question had been subject 
to die disqualification alleged by respondent No. 2, and so, he requested respondent 
No. 1 in the name of the Governor to make such enquiries as it thinks fit and give its 
opinion for communcation to the Governor to enable him to give a decision on the 
question raised. 

On 17th November, 1964 respondent No. 1 served a notice on the appellant 
forwarding to him a copy of the letter received by it from respondent No. 2 dated the 
4th November, 1964. The notice intimated to the appellant that respondent No. 1 
proposed to enquire in the matter before giving its opinion on the Governor’s 
reference, and, therefore, called upon him to submit on or before the 5th December, 
1964, his reply with supporting affidavits and documents, if any. The appellant 
was also told that the parties -would be heard in person or through authorised Counsel 
at 10-30 A.M. on the 8th December, 1964, in the office of respondent No. 1 in New 
Delhi. 

On 1st December, 1964, the appellant sent a telegram to respondent No. 1 
requesting it to adjourn the hearing of the matter. On the same day, he also addres- 
sed a registered letter to respondent No. 1 making the same request. Respondent 
No. 2 objected to the request made by the appellant for adjourning the hearing of 
the complaint. On 8th December, 1964, respondent No. 1 took up this matter for 
consideration. Respondent No. 2 appeared by his Counsel Mr. Chatterjee, but the 
appellant was absent. Respondent No. 1 took the view that an enquiry of the nature 
contemplated by Article 192 (2) must be conducted as expeditiously as possible, 
and so, it was necessary that whatever his other commitments may be, the appel- 
lant should arrange to submit at least his statement in reply to the allegations made 
by respondent No. 2, even if he required some more time for filing affidavits and/or 
documents in support of his statement. Even so, respondent No. 1 gave the appellant 
time until the 2nd January, 1965, 10-30 a.m. when it ordered that the matter 
would be heard. 

On 2nd January, 1965, the appellant appeared by his Counsel Mr. Patnaik 
and respondent No. 2 by his Counsel Mr. Chatterjee. On this occasion, Mr. Patnaik 
raised the question about the maintainability of the proceedings before respondent 
No. 1 and its competence to hold the enquiry. Mr. Chatterjee repelled Mr. Patnaik’s 
contention. Respondent No. 1 overruled Mr. Patnaik’s contention and recorded his 
conclusion that it, was competent to hold the enquiry under Article 192 (2). Mr. 
Patnaik then asked for adjournment and made it clear that he was making the motion 
for adjournment without submitting to the jurisdiction of respondent No. 1. In view 
of the attitude adopted by Mr. Patnaik, respondent No. 1 took the view that it would 
be pointless to adjourn the proceedings, and so, it heard Mr. Chatterjee in support 
of the case of respondent No. 2. After hearing Mr. Chatteijee, respondent No. 1 
reserved its orders on the enquiry and noted that its opinion would be communi- 
cated to the Governor as early as possible. 

When matters had reached this stage before respondent No. 1, the appellant 
moved the Punjab High Court under Article 226 of the Constitution praying that the 
enquiry which respondent No. 1 was holding, should be quashed on the ground that 
it -was incompetent and without jurisdiction. This writ petition was summarily 
dismissed by the said High Court on 6th January, 1965 Thereafter, the appellant 
applied to this Court for Special Leave on 8th January, 1 965 , and Special Leave was 
granted to him on 14th January, 1965. The appellant then moved this Court for 
stay of further proceedings before respondent No. 1, and the said prayer was granted. 
When Special Leave was granted to the appellant, this Court had made an order that 
the preparation of the record and the filing of Statements of the Case should be dis- 
pensed with and the appeal should be heard on the paper-book filed along with the 
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Special Leave petition and must be placed for hearing within three weeks That 
is how the matter has come before us for final disposal 

Since the PunjabHigh Court had dismissed the wnt petition filed b> the appel- 
lant tn limine, neither of the two respondents had an opportunity to file their replies 
to the allegations made by the appellant in his writ petition That is wh> both res- 
pondent No 1 and respondent No 2 have filed counter a(fida\its in the present 
appeal setting out all the relevant facts on which they wish to rely The appellant 
has filed an affidavit m reply All these documents have been taken on the record 
at the tune of the hearing of this appeal It appears from the affidavit filed by Mr 
Prafush Narain Secretary to respondent No 1 thatwhennoticeissuedbyrespondcnt 
No 1 on the 17 th November, 1964 was served on the appellant, through oversight the 
original complaint filed by respondent No a before the Governor of Orissa and the 
reference made by the Governor to respondent No t were not forwarded to the appel- 
lant At the hearing before us it is not disputed b> the appellant that a complaint 
was m fhet made by respondent No i before die Governor of Omsa and that 
the Governor had then referred the matter to respondent No i for us opinion 

Let us then refer to Article 192 which falls to be construed m the present appeals 
Before reading this article it is relevant to refer to Article 19 1 Article 191(1) provides 
that a person shall be disqualified for being chosen as and fur being a member of the 
Legislative Assembly or Legislative Council of a State if inter aha he is so disqualified 
by or under any law made by Parliament There are four other disqualifications 
prescribed by clauses (a) to (rf) with which we are not concerned m the present appeal 
It is the disqualification prescribed by clause (e) on which respondent No 2 relies 
in support of the complaint made by him to the Governor As we have already 
indicated respondent No 2’s case is that the appellant has incurred the disquali- 
fication under Article 191 (1) (e) read with section 7 (</) of the Act and this disquali- 
fication has been incurred by him subsequent to his election It is well-settled that 
the disqualification to which Article 191 (1) refers must be incurred subsequent to 
the election of the member This conclusion follows from the provisions of Article 
190 (3) (a) This Article refers to the vacation of seats by members dulv elected 
Sub article (3) (a) provides that if a member of a House of the Legislature of a 
State becomes subject to any of the disqualifications mentioned in clause (i) of 
Article 1 9 1, his seat shall thereupon become vacant Incidentally, we may add 
that corresponding provisions with regard to the disqualification of members of both 
Houses of Parliament are prescribed by Articles 191, 19a and 193 of the Consti 
tution It has been held by this Court in Election Commission India v Saka Venkata 
Subha Rao and Union of India — Intervener 1 , that ArticJes jgo (3) and 192 (1) are appli 
cable only to disqualifications to which a member becomes subject after being elected 
as such There is no doubt that the allegations made by respondent No 2 in his 
complaint before the n a\emor,f>nmd facu, indicate that the disqualification on which 
respondent No 2 relies has arisen subsequent to the election of the appellant in 1961 

Rev erting then to Article 192, the question which wehav e to decide in the present 
appeal is whether respondent No 1 is entitled to hold an enquiry before giving 
its opinion to the Gcrv emor as required bv Article 1 92 (2) Let us read Article 192 

"(1) Ifanyqiation antes to whether a member ofa Home of ihe Leg tb lure of a Stale lift 
become tub ect 10 any of the disqual f eat ons mol <ned in clause (I) of .Art eje 191, jhe quest on al»all 
be rr R 1 1 ul f?r the decision of the Governor and hit decision shall b- f nal 

H) B fore gmnq any dent on on any such qmtuon ll e Governor shall obtain ihe opinjun 
of the Election Comnua on and shall act according to such opinion. " 

Mr Set ah ad for the appellant contends that in the present case no question 
can be rad to hive arisen as to whether the appellant has become subject to 
*inv of the si sq unifications mentioned in clause (t) of Article 191, because his case 
is that sueh a question can be raised tml> on the floor of the Legislative Assembly and 
can be raised by members of the \ssrmb!> and not by an ordinary citizen or voter 
m the form of s complaint to the Governor Mr Setalvad did not dispute the fart 

1 (1953) S C.J 293 (19j3 1 M.L.J TV* (19j3) S C.R. H44 
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that this contention has not been taken by the appellant cither in his Writ Petition 
before the High Court or even in his application for Special Leave before this Court. 
In fact, the case sought to be made out by the appellant in the present proceedings 
appears to be that though a question may have arisen about this disqualification, it 
is the Governor alone who can hold die enquiry and not respondent No. i . Even 
so, we have allowed Mr. Setalvad to raise this poirit, because it is purely a question 
of law depending upon the construction of Article 192 (1). 

In support of his argument, Mr. Setalvad refers to the fact that Article 192 
occurs in Chapter III of Part VI which deals with the State Legislature, and he invit- 
ed our attention to die fact that under Article 1 99 (3) which deals with a question 
as to whether a Bill introduced in the Legislature of a State which has a Legislative 
Council is a Money Bill or not, the decision of die Speaker of die Legislative Assembly 
of such State thereon shall be final. He urges that just as die question contemplated 
by Article 1 99 (3) can be raised only on the floor of die House, so can the question 
about a subsequ -nt disqualification of a member of a Legislative Assembly be raised 
on the floor of the House and nowhere else. He concedes that whereas the question 
contemplated by Article 199 (3) has to be decided by die Speaker and his decision 
is final, the authority to decide the question under Article 192 (r) is not vested in 
the Speaker, but is vested in the Governor. In other words, the context in which 
Article 192 (1) occurs is pressed into service by Mr. Setalvad in support ofhis argu- 
ment. 

Mr. Setalvad also relics on the fact that Article 192 (1) provides that if any 
question arises, it shall be referred for the decision of the Governor and this clause, 
says Mr. Setalvad, suggests that there should be some referring authority which 
makes a reference of the question to the Governor for his decision. According to 
him, 'this referring authority, by necessary implication, is the Speaker of the 
Legislative Assembly. There is another argument which he has advanced before 
us in support of this construction. Article 192 (2) requires that whenever a question 
is referred to the Governor, he shall obtain the opinion of the Election Commis- 
sion, and Mr. Setalvad suggests that it could not have been the intention of the 
Constitution to require the Governor to refer to the Election Commission every 
question which is raised about an alleged disqualification of a member of a 
Legislative Assembly even though such a question may be patently frivolous or 
unsustainable. 

We are not impressed by these arguments. It is significant that the first 
clause of Article 192 (1) does not permit of any limitations such as Mr. Setalvad 
suggests. What the said clause requires is that a question should arise ; ho., it 
arises, by whom it is raised, in what circumstances it is raised, are not relevant for 
the purpose of the application of this clause. All that is relevant is that a question 
of the type mentioned by the clause should arise ; and so, the limitation which 
Mr. Setalvad seeks to introduce in the construction of the first part of Article 192 (1) 
is plainly inconsistent with the words used in the said clause. 

Then as to the argument based on the words “ the question shall be referred for 
the decision of the Governor,” these words do not import the assumption that any 
other authority has to receive the complaint and after a prima facie and initial 
investigation about the complaint, send it on or refer it to the Governor for lus 
decision. These words merely emphasise that any question of the type contemplated 
by clause (1) of Article ig2 shall be decided by the Governor and Governor alone ; 
no other authority can decide it, nor can the decision of the said question as such 
fall within the jurisdiction of the Courts. That is the significance of the words 
“ shall be referred for the decision of the Governor”. If the intention was that the 
question must be raised first in the Legislative Assembly and after a prima facie 
examination by the Speaker it should be referred by him to the Governor, Article 
192 (1) would have been worded in an entirely different manner. We do not think 
there is any justification for reading such serious limitations in Article 192 (1) 
merely by implication. 
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It is true that Article 192 (2) requires that whenever a question arises as to the 
subsequent disqualification or a member of die Legislate e Assembly, it has to be 
forwarded by the Governor to the Llection Commission for its opinion It is 
conceivable dial in some cases complaints made to the Governor may be frivolous 
or fantastic , but if they are of such a character the Election Commission will find 
no difficulty in expressing its opinion that they should be rejected straightaway The 
object of Article 192 is plain No person who has incurred anv of the disqualifi- 
cations specified by Article 191 (1), is entitled to continue to be a member of the 
Legislative Assembly of a State and since the obligation to vacate his scat as a result 
of his subsequent disqualification has been imposed by the Constitution itself by 
Article 190 (3) (tf) there should be no difficulty in holding that any citizen is entitled 
to make a complaint to the Governor alleging that any member of the Legislative 
Assembly has incurred one of the disqualifications mentioned in Article 191 (1) and 
should, therefore, vacate his seat Tne whole object of democratic elections is to 
constitute Legislative Chambers composed of members who are entitled to that 
status and lfanymemberforfeits that status by reason of a subsequent disqualification, 
it is in the interests of the constituency which such a member represents that the 
matter should be brought to the notice of the Governor and decided by him in 
accordance with the provisions of Article 192 (2) Therefore, we must reject 
Mr Sctalvad s argument that a question has not arisen in the present proceedings 
as required by Article 192 (1) 

The next point which Mr Setalvad has raised is that even if a question is held 
to have ansen under Article 192 (r) it is for the Governor to hold the enquiry and 
not for the Election Commission He contends, that Article 192 (1) requires 
die question to be referred to the Governor for his decision and provides that his 
decision shall be final It is a norma! requirement of the rule of law that a person 
who decides should be empowered to hold the enquiry which would enable him to 
reach his decision and since the Governor decides the question he must hold the 
enquiry and not the Election Commission That, in substance, is Mr Setalvad s 
case He concedes that Article 192 (2) requires that the Governor has to pronounce 
his decision in accordance with the opinion given by the Election Commission, 
that is a constitutional obligation imposed on the Governor He, however, argues 
that the Election Commission which has to give an opinion is not competent to 
hold the enquiry, but it is the Governor who should hold the enquiry and theft 
forward to the Election Commission all the material collected in such an enquiry 
to enable it to form its opinion and communicate the same to the Gs ernor 

We are saUsfied that this contention also is not well founded The scheme of 
Article 192 (1) and (2) is ab/ilutely dear The decision on the question raised under 
Artide 192 (1) has no doubt to be pronounced by the Governor, but that decision 
has to be m accordance with the opinion of the Election Commission The object of 
tins provision clearly is to leave it to the Election Commission to decide the matter, 
though the decision as such would formally be pronounced in the name of the 
Governor When the Governor pronounces his decision under Artide 192 (I), 
lie »s not required to consult his Council of Ministers , he is not cv en required 
to consider and decide the matter lumself, he has merely to forward the question 
to the Election Commission for its opinion and as soon as the opinion is received 
“ lie shall act according to such opinion ' In regard to comolaints made against 
the election of members to the Legislative Asscmbfy, the jurisdiction to decide 
such complaints is left with the Election Tribunal under the relevant provisions of 
the Act That means that nil allegations made challenging the validity of the 
election of any member, have to be tried bv the Election Tribunals constituted by 
the Election Commission Similarly, all complaints m respect of disqualifications 
subsequent! v incurred by members who have been validly elected havrin substance, 
to be tried by the Election Commission, though the decision m form has to be pro- 
nounced by the Governor If this scheme of Article 192 (1) and (2) ts borne in 
mind there would be no difficulty in rejecting Mr Setalvad t contention that the 
enquiry must be held by the Governor It is the opinion of the Election Comrais- 
sion which is in substance decisive , and it is legitimate to assume that whm the 
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complaint is received by the Governor, and he forwards it to the Election 
Commission, and the Election Commission should proceed to try tire complaint 
before it gives its opinion. Therefore, we are satisfied that respondent No. 1 acted 
witliin its jurisdiction when it served a notice on the appellant calling upon him 
to file his statement and produce his evidence in support thereof. 

Mr. Setalvad faintly attempted to argue that tire failure of respondent No. 1 
to furnish the appellant with a copy of the complaint made by respondent No. 2 
before the Governor and of the order of reference passed by the Governor forwarding 
the said complaint to respondent No. 1, rendered the proceedings before respondent 
No. 1 illegal. This contention is plainly misconceived. As soon as respondent 
No. 1 received the complaint and the order of reference which was communicated 
to it by the Chief Secretary to the Government of Orissa, it was seized of tire matter 
and it was plainly acting within its jurisdiction under Article 192 (2) when it served 
the notice on the appellant. As we have already indicated, it was through over- 
sight that the two documents were not forwarded to the appellant along with the 
notice, but that cannot in any sense affect the jurisdiction of respondent No. 1 to> 
hold the enquiry. In fact, as respondent No. 2 has pointed out in his affidavit,, 
the fact that a reference had been made by the Governor to respondent No. 1 was 
known all over the State, and it is futile for the appellant to suggest that when he- 
received the notice from respondent No. 1, he did not know that a complaint 
had been made against him to the Governor alleging that subsequent to his election, 
he had incurred a disqualification as contemplated by Article 191 (1) ( e ) of' the 
Constitution read with section 7 ( d ) of the Act. It would have been better if the 
appellant had not raised such a plea in the present proceedings. 

In this connection, we ought to point out that so far the practice followed in. 
respect of such complaints has consistently recognised that the enquiry is to be held 
by the Election Commission both under Article 192 (2) and Article 103 (2). In 
fact, the learned Attorney-General for respondent No. 1 stated before us that though 
on several occasions, the Election Commission has held enquiries before communi- 
cating its opinion either to the President under Article 103 (2) or to the Governor ' 
under Article 192 (2), no one ever thought of raising the contention that the enquiry 
must be held by the President or tire Governor respectively under Article 103 (1) 
and Article 192 (1). He suggested that the main object of the appellant in taking- 
such a plea was to prolong the proceedings before respondent No. 1. In the first 
instance, the appellant asked for a long adjournment and when that request was’ 
refused by respondent No. 1, he adopted the present proceedings solely with the 
object of avoiding an early decision by the Governor on the complaint made against 
the appellant by respondent No. 2. We cannot say that there is no substance 
in this suggestion. 

There is one more point to which We may refer before we part with this appeal.. 
Our attention was drawn by the learned Attorney-General to the observations made 
by the Chief Election Commissioner when he rendered his opinion to the Governor 
on 30th May, 1964, on a similar question under Article 192 (2) in respect of the- 
alleged disqualification of Mr. Biren Mitra, a member of the Orissa Legislative 
Assembly. “ Where, as in the present cases,” observed the Chief Election 
Commissioner, 

“ the relevant facts are in dispute and can only be ascertained after a proper enquiry, the 
Commission finds itself in the unsatisfactory position of having to give a decisive opinion on the basis 
of such affiiavits and documentsas may be produced before it by interested parties. It is desirable 
that the Election Commis ion should be vestei with the powers of a Commission under the 
Commissions of Enquiry Act, 1952 , such as the power to summon witnesses and examine them on 
oath, the power to compel the production of documents, and the power to issue commissions for the 

examination of wi tnessos. ” 

We would like' to invite the attention of Parliament to these observations, because 
we think that the difficulty experienced by the Election Commission in rendering 
its opinion under Article 103 (2) or Article 192 (2) appears to be genuine, and 
so, Parliament may well consider whether the suggestion made by the Chief Election 
Commissioner should not be accepted and appropriate legislation adopted in that 
behalf. 
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The result is the appeal fails and is dismissed with costs In \ icwof the fact that 
the present proceedmgs have unnecessarily protracted the enquiry before respondent 
No P 1 we suggest that respondent No 1 should proceed to consider the matter and 
r.nvTn.r,r as earh as oossib e It is hardly necessary to 


No 1 we suggest that respondent No 1 stiouia proceed ro com ua uk “““ 

forward its opinion to the Governor as early as possible It is hardly necessary to 
Sunt out thlt case the allegations made against the appellant art found o be 
SSid and the opinion of respondent No 1 is in favour of the case set out by 
respondent No 2 complications may anse by reason or the constitutional 
responuci Article 190 (3) In view of the said provision it is of utmost 
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expeditiously as possible 
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THE SUPREME COURT OF INDIA 

(Criminal Appellate Jurisdiction.) 


Present -K SranA Rao, J C. Sha.. avt. R. S Bachawat U 

Appellant* 

Sahoo 


The State of Uttar Pradesh sponam 

__ Wttghl to U ollachii to nth evulevct 
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A*utnnau whether er „« p. I. .. . icnfai « of stall A 
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«d ,« ee demand that tneh emdenee be made , the tele jtnerd of '™“- 11 

med oil, a. » eoembora.rre of evidence Wbetethe eimarnttannal cmdenre Wd to lie 

^ Y ^lrU« on thatthe.cnisedfT.mihaveeomrmitedlhe murder and no other hypothn i «« « 
tllC confcmonal vobloquy of the secured [that he had finished S hi* daughter 
m Uvv and^herSy fiimhed the da.ty quarrels ”) is relevanl ev.der.ee and it crrU nly corroborates 
v the c.rcurasunt at ev.do.ee adduced in the case 

Anneal from the Judgment and Order dated 16th September, 1964 of the 
Allahabad HiXcourt m Criminal Appeal No 348 of 196-1 and Capital Sentence 
No 18 of 1964 

p C Khaium Advocate (at State expense), for Appellant 

O P Para Advocate, for Respondent 

The Judgment of the Court was delivered b> 

Sulla Rao J — Sahoo the appellant is a resident of Tachpcrwa tn the District 
ofGonda. He has two tons Badri and Kirpa Shankar He lost his wife y cars ago 
lbs eldest son Ladn married one Sundeipatti Badri was employed in Lucknow 
and his wife was residing with his father It is said that Sunderpatu developed 
illicit intimacy with Sahoo , but there were incessant quarrels between them. On 
12ih August 1963 during one of those quarrels Sunderpalti ran away to the house 
or one Mohammed Abdullah a neighbour of theirs rhe appellant brought her 
back, and after some wordy alter cat on between them they slept in the only room 
of their house The only other inmate of the home was the appellant s second son 
Xirpa Shankar a lad of about 8 years On the morning <f 13Ui August 1963 
Sunderpatu was found with serious injuries in the room < f the house where she was 
sleeping and the appellant was not m the house Sunderpatu was admitted in 
the Sadar I lospital Oonda at 5-25 P s< on that day and she died on 26th August, 
1963 at 3 P u Sahoo was sent up for tnal before the Court of Sessions Gonda 
on a charge under section 302 of the Indian Pena! Code 


The teamed Sessions Judge on a cons deration of the entire evidence came U> 
the conclusion lltat Sahoo killed Sunderpatu On tliat finding he com icted the 
accused under section 302 of the Indian Penal Code and sentenced him to death. 
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On appeal, a Division 'Bench of tlie High Court at Allahabad confirmed both the 
conviction and the sentence. Hence tire appeal. 

Except for an extra-judicial confession, the entire evidence in tire case is 
circumstantial. Before we advert to the arguments advanced in the appeal it will 
be convenient to narrate the circumstances found by the High Court, which are as 
follows : (1) The accused had illicit connections with the deceased ; (2) the deceased 
and the accused had some quarrel on the Janmaslrtami day in the evening and the 
deceased had to be persuaded through tire influence of their neighbours, 
Mohammed Abdullah and his womenfolk, to go back to the house of the accused ; 
(3) the deceased was seen in the company of the accused for the last time when she 
was alive; (4) during the fateful night 3 persons, namely, the accused, the deceased 
and the accused’s second son, Kirpa Shankar (P.W. 17), slept in the room inside 
the house ; (5) on the early morning of next day, P.W. 1 7 was asked by his father 
to go out to attend to calls of nature, and when he came back to the varandha of 
the house he heard some gurgling sound, and he saw his father going out of the house 
murmuring something ; and (6) P.Ws. 9, 11, 13 and 15 saw the accused going out 
of the house at about 6 a.m. on that day soliloquying that he had finished Sunder- 
patti and thereby finished the daily quarrels. 

This Court in a series of decisions has reaffirmed the following well settled 
rule of “ circumstantial evidence.” The circumstances from which the conclusion 
of guilt is to be drawn should be in the first instance fully established. 

“ All the facts so established should be consistent only with the hypothesis of the guilt of the accused 
and the circumstances should be of a conclusive nature and tendency that they should be such as to 
exclude other hypothesis but the one proposed to be proved. ” 

Before we consider whether the circumstances narrated above would stand 
the said rigorous test, we will at the outset deal with the contention that the soliloquy 
of the accused admitting his guilt was not an extra-judicial confession as the Courts 
below held it to be. If it was an extra-judicial confession, it would really partake 
the character of direct evidence rather than that of circumstancial evidence. It is 
argued that it is implicit in the concept of confession, whether it is extra-judicial or 
judicial, that it shall be communicated to another. It is said that one cannot 
confess to himself ; he can only confess to another. This raises an interesting point, 
which falls to be decided on a consideration of the relevant provisions of tire Evidence 
Act. Sections 24 to 30 of tire Evidence Act deal with the admissibility of confessions 
by accused persons in criminal cases. But the expression “ confession ” is not 
defined. The Judicial Committee in Pakala Mar ay ana v. R. 1 , has defined the said 
expression thus ; 

“ A confession is a statement made by an accused which must either admit in terms of the offence, 
or at any rate substantially all the facts which constitute the offence. ” 

A scrutiny of the provisions of sections 17 to 30 of the Evidence Act discloses, as 
one learned author puts it, that statement is a genus, admission is the species and 
confession is the sub-species. Shortly stated, a confession is a statement made by 
an accused admitting his guilt. What does the expression “ statement ” mean ? 
The dictionary meaning of the word “ statement ” is “ the act of stating, reciting 
or presenting verbally or on paper.” The term “ statement ”, therefore, includes 
both oral and written statements. Is it also a necessary ingredient of the term that 
it shall be communicated to another ? The dictionary meaning of the term does 
not warrant any such extension ; nor the reason of the rule underlying die doctrine 
of admission or confession demands it. Admissions and confessions are exceptions 
to die hearsay rule. The Evidence Act places them in the category of relevant 
evidence, presumably on the ground that, as they are declarations against the 
interest of the person making them, they are probably true. The probative value 
of an admission or a confession does not depend upon its communication to another, 
though, just like any other piece of evidence, it can be admitted in evidence only 
on proof. This proof in the case of oral admission or confession can be offered only 


1. (1939) L.R. 66 I.A. 66 : (1939) 1 M.L.J. 756 : I.L.R. 18 Pat. 234, 
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by witnesses who heard the admission or confession, as the case may be The 
following illustration pertaining to a written confession brings out the said idea 
A hills B , enters in his diary that he had killed him, puts it in his drawer and 
absconds When he places his act on record, he does not communicate to another , 
indeed , he does not have any intention of communicating it to a third part) Even 
so, at the trial the said statement of the accused can certainly be proved as a confession 
made by him If that be so in the case of a statement in writing, there cannot be 
any difference in principle m the case of an oral statement Both must stand on 
the same footing Tins aspect of the doctrine of confession received some treatment 
from well known authors on evidence, like Taylor, Best and Plupson In * A 
Treatise on the Law of Evidence ” by Taylor, 11th Edition, Vol I, the following 
statement appears at page 596 

What the accused hu been overheard muttering to himscU, or saying to his wife or to any other 
pencil in confidence will be receivable m evidence 

In “ The Principles of the Law of Evidence ” by W M Best, 12th Edition at 
page 454, it is stated much to the same effect thus , 

"Words addressed to others and writing are no doubt the most uiual forms but words uttered 
in soliloquy seem equally receivable 

We also find the following passage in ‘ Plupson on Evidence,” 7tli Edition, at page 
262 

• A statement vvh ch the prisoner had been overheard muttering to himself if otherwise lha» 
in hu sleep is admissible against him if independently proved 

These passages establish that communication to another is not a necessary ingredient 
of the concept of * confession” In this context a decision of this Court in Bhogilal 
Chwtlal Band) a v The Slate of Bombay 1 , may usefully be referred to There the 
question w-a» whether a former statement made by a witness within Use meaning of 
section 157 of the Evidence Act should have been communicated to another before 
it could be used to corroborate the testimony of another witness This Court, 
alter considering the relevant provisions of the Ev idence Act and the case law on 
the subject came to the conclusion that the word “ statement ” used in section 157 
meant only “ something tliat is stated ” and the clement of communication vrn not 
necessary before “ something that is stated ” became a statement under that section. 
If, as we have said, statement is the genus and confession is only a sub-species of 
that genus we do not see any reason why the statement implied m the confession 
should be given a different meaning We, therefore, hold that a statement, whether 
communicated or not, admitting guilt is a confession of guilt 

But, there is a clear distinction between the admissibility of an evidence and 
the weight to be attached to it A confessional soliloquy is a direct piece of evidence 
It may be an expression of conflict of emotion, a conscious effort to stifle the pricked 
conscience , an argument to find excuses or justification for his act , or a penitert 
or remorseful act of exaggeration oflus part m the crime The tone may be soft and 
low , the words may be confused , they may be capable of conflicting interpretation* 
depending on witnesses, whether they arc biased or honest, intelligent or ignorant, 
imaginative or prosaic, as the case may be Generally they are muttering* of a 
confused mind Before such evidence can be accepted, it must be established fa 
cogent evidence what were the exact words used by the accused Even if so much 
was established, pmdence and justice demand that such evidence cannot lie road' 
the sole ground of conviction. It may be used only as a corroborative piece of 
evidence 

TV circumstances found by the High Court, which we have stated earl er, 
lead to th- only conclusion that th- accused must have committed the murder 
Jso other reasonable hypothesis was or could be suggested 

TurtVr, m this case as w c have noticed earlier, ? Us II , 13 and 15 depos'd 
that they clearly heard the accused say when he opened the door of the house ard 
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came out at 6 O’clock in the morning of the fateful day that he had “ finished 
Sunderpatti, his daughter-in-law, and thereby finished the daily quarrels.” We 
hold that this extra-judicial confession is relevant evidence; it certainly corroborates 
the circumstantial evidence adduced in the case. 

In the result, we agree with the conclusion arrived at by the High Court both 
in regard to the conviction and the sentence. The appeal fails and is dimsissed. 

K.S. Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present ; — K. Subba Rao, J. C. Shah and R. S. Bachawat, JJ. 

State of Madras .. Appellant * 

v. 

Kunnakudi Melamatam alias Annathana Matam 

and another . . Respondents. 

Madras Hindu Religious and Charitable Endowments Act (XIX of 1951), sections 62, 93, 103 (i) — Institu- 
tion held to be not a Math under the Madras Act II of 1927 — Finality of the decision — Claim for contribution and 
audit fees on the basis that it was a Math — Hot sustainable under Madras Act II of 1927 — Injunction to restrain 
levy of contribution under Act XIX of 1951 — Qjiestion cannot be entertained in a suit not instituted under section 
62 of the Act of 1951 — Section 103 (1) of Actof 1951 — Ho continuance of levy was alleged under the Act of 1927 
— Estoppel — Institution is one outside the Act of 1927 — Act of Head of institution — Hot to affect the position of 
the Institution. 

The institution in question had been held to be not a Math as defined under the Madras Act II 
of 1927 and thus was outside the purview of the Act. The present suit filed by the Head of the institu' 
tion, in 1951, was a composite suit, claiming two different reliefs, namely (1) an injunction restrain' 
j. ing the levy of contribution and audit fees under Act II of 1927 and (2) an injunction restraining the 
levy of contributions and audit fees under Act XIX of 1951. The High Court held that the institu- 
tion was not a Math within the meaning of the Act XIX of 1951. The State appealed. 

Held, 

One of the disputes in the suit, whether the institution is a religious institution ■within the mean- 
ing of Act XIX of 1951 specific provision is made ip sections 57, 61 and 62 for determination by the 
specified authorities and eventually by a suit under section 62. The present suit is not brought under 
or in conformity with section 62 and consequently, in so far as the suit claimed the relief of injunction 
restraining the levy of contribution and audit fees under the Act XIX of 1951, it is barred by section 
93 of the Act. The decision of the Board in 1932 under Act of 1927 was final for the purpose of that 
Act, but it is not final for purposes of the Act XIX of 1951. 

The decision of the Board under section 84 (1) of the Act of 1927 holding that the institution was 
outside the purview of the Act, had become final in the absence of any application made to the Court 
to set aside that decision under section 84 (2). The claim for injunction restraining the levy of con- 
tribution and audit fees under the Act of 1927 has to be upheld. Under section 103 (i) of the Act of 
1951, contribution not legally payable under the Act of 1927 cannot be made enforceable under the 
Act of 1951. 

The Board could not levy contribution from an institution which was not a Math under the Act * 
°f 1927 having regard to the finality of the decision under section 84. Estoppel could not confer on 
the Board a power which it did not otherwise possess under the Act. The Institution is not 
estopped by any act or conduct of the Head from contending that it is not a Math within the mean- 
ing of the Act of 1927. 

Appeal by Special Leave from the Judgement and Order dated 7th January, 
I960, of the Madras High Court in Second Appeal No. 1165 of 1955. 

A. Ranganadham Chetly, Senior Advocate, (A. V. Rangam, Advocate, with him) > 
for Appellant. 

A. V. Viswanathan Sastri, Senior Advocate, (T. K. Sundararaman, Advocate, with 
him), for Respondent No. 1. 


* C.A, Ho. 445 of 1963. 


17th February, 1965. 
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The Judgment of the Court was delivered by 

Bachauat, J — The institution popularly known as kunnakudi Melamatam 
alias Annathana Matamwas founded more than 80 years ago by Sri La Sri Maunan 
andaswarai, with the object of feeding and rendering relief to poor pilgrims suiting 
Kunnakudi The institution was managed by Maunanandaswaim during his life 
time and thereafter by his successors, Annamalai, Nity anandaswami, Pooranananda 
and Ganapathiswamigal By his will dated 12th December, 1935, Ganapathi 
swamigal named Muthuramahngam and kityanandaswami (II) as lus successors 
Muthuramalingam now claims to be the sole de facto and dejuit trustee of the insti 
tution There are four Samadhis inside the Matam premises A Ltngam is said 
to be over the Samadhi of the founder, and there are idols of I'inajagdr on either side 
of th<“ Samadhi There is an idol of a j\andi over another Samadhi 

The Madras Hindu Religious Endowments Act, 1926 (Madras Act II of 
1927) came into force on 8th February, 1927 Section 9 (7) of the Act defines ' Math’ 
as follows 

\Uth' means an institution for the promot on of the H ndu rel gion presided over by a renon 
whose duty is to engage himself in spiritual jctv ice or who exercises or claims to exercise spiritual head 
ship over a body of disciples and succession lo whose office devolves in accordance with lie direct eps 
or the founder of the institution or is regulated by uvage , and includes pise’s of fel gious worship Other 
than a temple or places of rel gious instruction which are appurtenant to such institution 

Section 84 of the Act read thus 

81 (1) If any dupute arises as to whether an inst tution is a math or temp! as defined us tin 

Act or whether a temple u an excepted temple such dispute shall be decided by the Eoard 

(2) Any person affected by a decis op under sub-section (1) may within one year, apply to the 
Court to modify or set as dc such decision , but subject to the result of such application, the order of 
the Board shall be final. 

A question having arisen whether the institution is a Math or a temple as defined 
in the Act, Sri Ganapathiswamigal, the then head of the institution, preferred a 
petition dated 6th October, 1931 to the Board of Commissioner for Hindu Religious 
Endowments praying for a declaration that the institution was not a Math as defined 
m the Act, and was outside the purview of the Act After enquiry, the Board by its 
order dated I2th February, 1932, held that th'' institution was outside the purview 
or the Act The Board held that Sanadhu of this type could not come under the 
operation or the Act and the feeding of the pilgrims was not connected with service 
in any religious institution Shortly thereafter, Sri Ganapathiswamigal executed 
a will dated 12th December, 193o, whereby he appointed his successors Under 
tins will, he charged his successors to manage and look after the properties of the 
institution and directed that they shall * carry on, as is done at present, the Itdm o 
Adwaita Gnam Vichararut, ihall read the gnana Sastras and shall also teach the d i 
aples” He also directed his successors to perform certain Abuhthms and 
Gurvboojas, to maintain the disciples and to offer food profusely by way of alms to the 
good and respectable people and the Sadhxts 

On 13th November, 1919, Muthuramalingim filed a petition before the Beard 
asking the Board to take steps for safeguarding the properties of the institution. 
Subsequently, he filed other petitions requesting the Board to protect the properties 
of the institution and to remove Nityanandaswami (II) from ns trusteeship fhere 
after, the Board appears to have proceeded on the Tooting that the institution u » 
Matam within the purview of the Act The Board fixed the anntia! income of the 
institution at Rj II 800, and served the institution ncticei ofas*cjjmcnt for fain 
1356 13o7, 1358 and 13a9 levying contributions at Rs 351 per fash and audit fee* 
at Rs 177 per fash Muthuramatmgam filed petitions before the Board challecg 
>ng the assessment and also praying for tune to make the payments 

On 17th March 19 j 1, the institution represented by Muthuramalingam filed a 
mit impleading the Madras Hindu Religious Endowments Board and Nityanard* 
swami (II) as defendants and praying for an order of injunction, restraining the Board 
from levying any contribution under sections 09 and 70 of the Act, on the allegatwo 
that di- institution was outside the purview of the Act and the levy was othcrvoc 
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illegal. During the pendency of die suit, on 28tlt August, 1951, the Madras Hindu 
Religious and Charitable Endowments Act, 1951 (Madras Act XIX of 1951) came 
into force. Section 103 ( i ) of Act XIX of 1951 provided that all suits pending against 
the Board under the provisions of Act II of 1927 might be continued against the 
Commissioner of the Hindu Religious Endowments appointed under Act II of 1927. 
Accordingly, on or about 30th November, 1951, the plaint was amended by implead- 
ing the Commissioner as the third defendant. The prayer portion of the plaint was 
also amended by inserting a claim of injunction restraining the third defendant from 
levying any contribution under Act XIX of 1951. On 30th January, 1954, the 
District Munsif, Manamadurai dismissed the suit mainly on the ground that the 
plaintiff by his own conduct having invited the third defendant to interfere with the 
administration of the institution was disentitled to the discretionary relief of injunction 
The Subordinate Judge, Sivaganga reversed the judgment of the trial Court, and 
decreed the suit, holding that, as the order of the Board dated 12th February, 1932, 
had become final, the Board under Act II of 1927 and the Commissioner under 
Act XIX of 1951 could not proceed against the institution under those Acts at all, 
and could not levy the contributions and the audit fees from the plaintiff. On further 
appeal, the Madras High Court by its order dated nth August, 1958, held that 
in view of changed circumstances the Board could go behind its previous decision 
dated 12th February, 1932, and called for a finding from the Subordinate Judge of 
Sivaganga on the question whether the institution was Math. By his order dated 
29th November, 1958, the Subordinate Judge, Sivaganga recorded the finding that 
the institution is not a Math as defined in Act II of 1927 or in section 6 (10) of Act 
XIX of 1951. On further hearing of the appeal on 7th January, 1960, the High 
Court accepted the findings offact recorded by the Subordinate Judge, and held that 
the institution was not a Math within the meaning of section 6 (10) of Act XIX of 
1951, and on this finding, dismissed the appeal but at the same time, directed that a 
scheme should be framed under section 92 of the Code of Civil Procedure for the 
proper administration of the trust, and a copy of the judgment be forwarded to the 
Advocate-General for necessary action. The State of Madras represented by the 
Commissioner now appeals to this Court by Special Leave. 

In this appeal, it is conceded on behalf of all the appearing parties that the 
directions of the High Court with regard to the framing of a scheme are misconceived, 
and must be set aside. In the Courts below a contention that sections 76 (1) and 
76 (2) of Act XIX of 1951 were ultra vires was raised, but that contention is no longer 
pressed. 

In the judgment of the High Court dated 7th January, i960, the reasons for 
holding that the institution is not a Math within the meaning of section 6 (10) of 
the Act are given thus : 

“ First of all, there are no properties attached to this institution as such ; secondly there is no 
college for propaganda of Hindu Religion. Butsadhus meet there and are given facilities for the calm 
and peaceful performance of their religious practices and acts. Thirdly, the head of the institution is 
not engaging himself in imparting any religious instructions or rendering spiritual services. Fourthly, 
there is no initiation ofsishyas as monks and no upadesam is given to lay disciples initiating them into 
the mysteries of the particular cult. Fifthly, there is no continuity in the spiritual head in the sense 
that there is no automatic self-regulating mechanism for the devolution of the office. Therefore these 
five clinching circumstances show that it is not a mutt within the meaning of section 6 (10) of the Act. ” 

Curiously, in recording this finding the High Court did not take into account the 
relevant recitals and statement in the will of Ganapathiswamigal dated 
i2thDecember, 1935, which have a material bearing on the question whether the 
institution is a Math. Elaborate arguments* tvere advanced before us on the ques- 
tion whether the institution is a Math within the meaning of Act II of 1927 . and 
Act XIX of 1 95 1 . In view of our conclusions on other points, we think that it is not 
open to us to decide in this appeal -whether the institution is a Math within the 
meaning of those Acts, and the point must be left open. 

The suit, as it stands now, is a composite suit, claiming two different reliefs 5 
namely, (1) an injunction restraining the levy of contributions and audit fees under 
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Act II of 1927, and (2) an injunction restraining die levy of contributions and audit 
fees under Act XIX of 1951. The two reliefs must be considered separately. 

We shall consider firstly the claim of injunction restraining the levy of contri- 
butions and audit fees under Act XIX of 1951. Section 6 (10) of this Act definid 
Math thus : 

“ * nuth * means a Hindu religious institution with properties attached thereto and presided over 
by a person whose duty it mo engage himself in imparting religious instruction or rendering ; spiritual 
service to 3 body of disciples or who exercises or claims to ex erase spin tual headship over such a body, 
and includes places of religious worship or instruction which arc appurtenant lo the insti tulicji 

Section 6 (15) of the Act defined “ religious institution” as meaning a math, temple 
or specific endowments. Section 57 of the Act provided : 

“ Subject to the rights of suit or appeal hereinafter provided, the Deputy Commissioner shall 
have power 10 inquire into and decide the following disputes and matters . 

Under section fit of the Act, an appeal lay to the Commissioner from the order of 
the Deputy Commissioner, and under section 62 of the Act, any party aggrehed by 
the order of the Commissioner might within ninety days of the order institute a 
suit in the Court against the order. Section 93 of the Act read : 

“No suit or other legal proceeding in respect of the administration or management of a 
religious institution or any other matter or dispute for determining or deoding which provision u 

made in this Act ihall be instituted in any Court of law, except under, and in conformity with, the 

provwonsofthu Act " 

Now, one of the disputes in this suit is whether the institution is a religious insti- 
tution within the meaning of Act XIX of 195 1 . Specific provision is made m sections 
57, 61 and 62 of the Act for determination of that dispute by the Deputy Commis- 
sioner, the Commissioner and eventually by a suit instituted in a Court under section 
Ca, The present sujt is not brought under or in conformity svith section 62 and 
consequently, m to far as the suit claims the relief of injunction restraining the levy 
of contribution and audit fees under Act XIX of 1951, it is barred by section 93 
of the Act. The decision of the Board dated 12th February, 1932, was given under 
Act II of 1927 and was final for purposes of that Act but it is not final for 
purposes of Act XIX of 1951. 

We shall next consider the claim of injunction restraining the levy of contri- 
bution and audit fees under Act II of 1927. By its order dated 12th February, 
1932, the Board had decided that the institution was outside the purview of A« II 
of 1927. That decision was given under section 84 (1) of the Act. No application 
was made to the Court to modify or set aside the decision in accordance with section 
84 (oV Consequently by the express words Df section 84 (2), the decision of the 
Board became final, and for purposes of Act 1 1 of 1 93 7 , the correctness of the decision 
is not now open to challenge on the ground that it is erroneous. But Mr. Chcfty 
argued that the decision, though binding on the institution, is not binding on the 
Board. We cannot accept this contention The decision is final and binding on 
the Board also for purposes of Act II of 1927. Mr Chetty argued secondly that in view 
of section* 13 and 15 of the Madras General Clauses Act (Madras Act I of 1891) 
the Board could decide the question whether the plaintiff is a religious institution 
as often as occasions arose, and its power was not exhausted by the decision given on 
12th February, 1932. This argument is misconceived The sections relied upon do 
not authorise revocation or annulment of a decision, which lias become final. 
Mr. Chetty next contended that the character of thcinstitution was changed by the will 
of Ganapadiiswamigal, dated 12th December, 1935, ai\d consequently, the decision 
dated 12th February, 1932, ceased tcvbc binding under Act II of 1927. This con- 
tention must also be rejected Ganapatluswanugal had no power to change the 
character of the institution, and, as a matter of fact, he did not purport to do so by 
his will. Mr. Chetty next contended that by making the assessment of the contri- 
butions under section 70 of the Act, the Board gave a decision under section 84 (0 
that the institution was a Math as defined in die Act, and that decision has become 
final Under section 84 (2). There is no substance in this contention. The orchr of 
assessment is not produced It is not shown that any dispute dten arose whether die 
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institution was a Math as defined in the Act, or that the Board decided that dispute 
by its order of assessment. 

Mr. Chetty argued that by reason of section 103 (t) of Act XIX of 1951, al 1 
contributions under Act II of 1 927 are payable under Act XIX of 1 95 1 and the assess- 
ment and demand in respect of those contributions are enforceable under the latter 
Act and consequently the suit challenging such assessment and demand is barred 
by section 93 of Act XIX of 1951. There is no substance in this contention. As 
the institution was not a Math within tire meaning of Act II of 1927 in view of the 
final decision of tire Board dated 12th February, 1932, tire contributions demanded 
under Act II of 1927 were not legally payable to the Board under that Act. Conse- 
quently, those contributions were not payable under Act XIX of 1951, and the assess- 
ment and demand in respect thereof were not enforceable under the' latter Act by 
reason of section 103 (i) thereof. Section 93 of Act XIX of 1951 did not bar a suit 
pending on the date of commencement of the Act claiming an injunction restraining 
the levy of contributions and audit fees under Act II of 1927 on the ground that the 
institution was outside tire purview of Act II of 1927. 

Mr. Chetty lastly contended that in view of tire conduct of Muthuramalingam 
ashing the Board to interfere with the management of the institution on the ground 
that it is a Math, the plaintiff is estopped from asserting that it is not a Math within 
the purview of Act II of 1927. This contention must be rejected. The Board 
could not’levy contribution from an institution which was not a Math under Act 
II of 1927 having regard to the final decision of the Board dated 12th February, 1932. 
Estoppel could not confer on the Board a power which it did not otherwise possess 
under the Act. Morevoer, it is not shown thatby resonoftheactsofMuthurama- 
lingam, the Board came to believe that the institution was a Math and to act upon 
such belief. The plaintiff is not estopped by any act or conduct of Muthurama- 
lingam from contending that is it not a Math within the meaning of Act II of 1 927. 

The result is that the appeal is partly allowed, the suit is decreed in so far it 
claims injunction restraining die levy of contributions from the plaintiff under sec- 
tions 69 andyo of Madras Act II of 1927 andtfrom taking any coercive steps in pursu- 
ance of any demands against die plaintififf under Act II of 1927, and the suit is 
dismissed, in so far as it claims injunction restraining die levy of contributions and 
taking any coercive steps in respect of demands against the plaintiff under Madras 
Act XIX of 1951. The success being divided, we direct that the parties will pay 
and bear their own costs throughout, in this Court and in the Courts below. 

V.S. Appeal allowed in part. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present: — K. Subba Rao, Raghubar Dayal, J. R. Mudholkar, R. S. Bacha- 
WAT AND V. RaMASWAMI, JJ. 

Amireddi Raja C opala Rao and others • • Appellants * 


Amireddi Sitharamamma and others • • Respondents. 

Hindu Law— Brahmin woman whose husband was alive becoming concubine of sudra and having children by 
him — Avaruddha Stree entitled to maintenance out of paramours estate for brself and her children, Jiig _ to 
maintenance if destroyed by Hindu Adoptions and Maintenance Act ( LXXVJII of 1956) coming into force during 


pendency of appeal against decree giving maintenance . 

Under the Hindu Law as it stood in 1948 (when the paramour died in the instant case) I a mamed 
woman who left her husband and lived with her paramour as his permanent : y e P l J™ . 

claim the status of an Avaruddha Stree by remaining faithful to her paramour 
was adulterous and was entitled to maintenance from the estate of the paramour 
cd her sexual fidelity to him. Akhu Prahlhadv. Ganesh Pralhad, I.L R. 

A Swairini and other adultress kept in concubinage could claim the status of an Avaruddha Stree. The 


* C A. No. 434 of 1963. 
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connection vrai no doubt immoral, but concubinage itself t* immoral yet 1 1 was recognised by Isw 
for the purpose of founding a claim for maintenance by her and her illegi tuna le sons The paramour 
may be punishable for the offence of adultery, but ibe copfubine is not pumsl able as abettor of ibe 
offence Whether or not a Pralitom marriage was valid under the old Hindu law a claim for main, 
tejjanee by an Acoraddha Sint cannot be defeated oil the ground that she was a Brahmin art! 1st 
paramour was a Sudra 

In the instant case the paramour died in 1948 Suit was insututed by the concubine in December 
1919 and decreed m 19a4 The Hindu Adoption and Maintenance Act (19 jG) came into force during 
the pendency of the appeal against the decree On the question whether the tight to maintenance 
decreed in favour of the concubine was taken away by the Act 

HtU Sections 21 and 22 read with section 4 of the Act do not destroy or aflcet any right of 
maintenance out of the estate of a deceased Hindu crated on hi* death before the comment emcr.t <*{ 
the Act under the Hindu Law in force at tl e time of his death 

Decision of the High Court in (I960) 2 AnWR 352 (F B ) affirmed 
Appeal from the Judgment and Decree dated 22nd July, 1960, of the Andhra 
Pradesh High Court in Appeal Suit No 709 of 1954 * 

A Rangdnadhsm Chetty, Senior Advocate (Aim A VeJdvah and A V Ranges, 
Advocates, with him), for Appellants 

M S K. Sastn and M S Ndrasimhun, Advocates, for Respondent 
The Judgment of the Court was delivered by 

Btuhmzat, J —The first respondent, Scctharamamma, is a Brahmin woman 
She was married to one Ramakruhnaya During the lifetime of her husband she 
became the concubine of one Lingayya, a Sudra by caste From 1 938 until the death 
ofLmgayya in February, 1948 she was the permanently kept concubine of Lingavya 
and lived with lum During this period and thereafter, she preserved sexual fidelity 
to Lingayya The second third and fourth respondents are the sons of the firs* 
respondent by Lingayya The husband of die first respondent is still alive The 
appellants are the brothers and brothers’ sons of Lingayya Lingayya was separate 
tn estate from his brother and brothers’ sons The parties are residents of Clioragudi 
Baptala now m Andhra Pradesh and governed by the Mitakshara school of Hindu law 
In ihe plaint, as originally filed, the respondents claimed that they were exclusively 
entitled to the estate left by Lingayya The Subordinate Judge and the High Coup 
found that as the first respondent was and continued to be a married woman while 
she lived with Lingayya and bore him children she was not the lawfully wedded 
wife of langayya and the children bom of the union were not his legitimate sons, 
nor were they Dasxputras and as such entitled to his properties The suit was original!) 
dismissed by the Subordinate Judge, but on appeal, the High Court gave the res- 
pondents leave to amend the plaint by making suitable averments for the award of 
maintenance, and remanded the suit for trial on the question of maintenance At 
die subsequent trial on the amended plaint, die Subordinate Judge decreed die res- 
pondents* claim for maintenance and consequential reliefs and awarded to them 
maintenance dunng their lifetime out of the estate ofLmgayya The Subordinate 
Judge passed his decree on 20th September, r OSt During the pendency of 
the : apnea! preferred by the appellants before the High Court the Hindu Adoptions 
and Maintenance Act of 195G (hereinafter referred to as the Act) came into for®* - 
The main controversies in the appeal before the High Court were (1) whether the 
provisions of the Act are retrospective , and (2) whether a married woman who left 
her husband and lived with another as lus permanently kept mistress could fc® 
regarded as an AramJdha Strre In view of the importance of these questions, the 
re ^" CTTC< ^ ,0 a Full Bench of thej|igh Court On the first question, the 
High Court held that the relevant provisions of the Act applied only to the estates 
of Hindus dying after the commencement of the Act, and that the right of the res- 
pondrnts to maintenance during their lifetime under the I mdu law in force at the 
time of the death of Lingayya was not affected by the Act On the second question, 
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th e High Court held that the first respondent was an Avamddha Stree of Lingayya 
and was entitled to maintenance from his estate, though her husband was alive 
an d the connection with Lingayya was adulterous. The High Court agreed with 
the Subordinate Judge with regard to quantum of maintenance. 


On behalf of the appellants, it is contended that the respondents are not entitled 
to claim any maintenance from the estate of Lingayya under the Hindu law as it 
stood prior to the commencement of the Act, because ( a ) the first respondent is not a 
Dasi and tire second, third and fourth respondents are not Dasiputras of Lingayya, 
and this point is concluded by the previous judgment of the High Court, which has 
now become final between the parties ; ( b ) the husband of the first respondent was 
and is still alive, and the connection of the first respondent with Lingayya was adul- 
terous during the period of her intimacy with Lingayya and while she bore him 
children ; (c) the first respondent being a brahmin adulteress and Lingayya being 
a Sudra, the connection was Pratiloma and illegal. 


Now under the Hindu law as it stood before the commencement of the Act, the 
claim of a Dasiputra or the son of a Dasi, that is, a Hindu concubine in th° continuous 
and exclusive keeping of the father rested on the express texts of the Mitakshara, 
Ch. I,S. 12, V. 1,2 and 3. Tn the case of Sudras, the Dasiputra was entitled to a share 
of the inheritance, and this share was given to him not merely in lieu of maintenance 
but in recognition of his status as a son, see Gur Pfarain Das and another v. Gur Tahal 
Das and others 1 . But tire illegitimate son of a Sudra by his concubine was not entitled 
to a share of the inheritance if he were the offspring of an incestuous connection, 
see Datti Parisi Xayudu v. Datti Bangaru Jpayudu 2 , or if at the time of his conception, 
the connection was adulterous, see Rahi and others v. Govind Valad Teja 3 , Xarayan 
Bharthi v. Laving Bharthi and others 4 , Tukaram v. Dinkar 5 . Such an illegitimate son 
could not claim the status of a member of his father’s family and could not get a 
share of the inheritance as a Dasiputra under the express texts of the Mitakshara. 
For this reason, the previous judgment of the High Court rightly held that the second, 
third and fourth respondents were not Dasiputra of Lingayya, and could not claim 
the inheritance. But the point whether they are entitled to maintenance out of the 
estate of Lingayya is not concluded by the previous judgment. It is well recognised 
that independently of the express texts of the Mitakshara, Ch. I, S. 12, V. 3, the 
illegitimate son of a Sudra was entitled to maintenance out of his father’s estate 
though his mother was not a Dasi in the strict sense and though he was the result of 
a causal or adulterous intercourse. It was not essential to his title to maintenance 
that he should have been born in the house of his father or of a concubine possessing 
the peculiar status therein, see Mutluswamy Jagavera Yettappa Xaicher v. Vcncateswara 
Yettayya °. The illegitimate son of a Sudra was entitled to maintenance, out of his 
father’s estate, though at the time of his conception his mother was a married woman, 
her husband was alive and her connection with the putative father was adulterous, 
see Rahi v. Govind 3 , Viraramulhi Udayan v. SingaraveluJ, Subramania Mttdaly v. I alu . 
According to the Mitakshara school of law, the illegitimate son of a Sudra was entitled 
to maintenance from his father’s estate during his lifetime. Under the Hindu Law, 
as it stood prior to the commencement of the Act, the first, second and Bn™ 
respondents were, therefore entitled to maintenance during their lifetime, out ot t ie 
estate of Lingayya. 


The claim of an Avaruddha Stree or woman kept in concubinage for maintenance 
for her lifetime against the estate of her paramour rested on the express tod of a 
Mitakshara Gh. 2, S. 1, Vs. 27 and 28 read with V. 7. In Bai Jfagubai v. Bat Monghi- 
baP, where the man and the woman were Hindus and the paramour was governed 
by the law of the Mayuka, Lord Darling said : 


1. (1952) S GJ. 305 : (1952) 2 M.L J. 251 
1952 S GR. 869, 875. 

2. (1869) 4M.HGR. 204. 

3. (1875) I.L R. 1 Bom. 97. 

4. (1878) I.L.R. 2 Bom. 140. 

5. (1931) 33 Bom.L.R. 289. 

s CJ— 24 


6 . 

7. 

8 . 
68 . 

9. 


1868) 12 M I. A. 203, 220. 

1877) I.L.R. 1 Mad. 306. 

191 1) 20 M.L J. 350 : I.L.R. 34 Mad. 


(1926) ILR. 50 Bom. 604, 614. 
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• providing the concubinage be permanent tint 1 the death of the paramour and sexual We 
I ty to him be preserved the nght to maintenance is established, altl ovgh tie coreubire be set 
kept in the firmly house of the deceased 

The law of the Mitakshara is m agreement with the law of the Mayuka on this point 
In the instant case the first respondent being continuously and exclusively in the 
keepmgofLmgayya until his death for about loyears the concubinage has been found 
to be permanent She observed sexual fidelity to Lingayya during his lifetime and 
after his death has continued to preserve her qualified chastity In Akku Pralhad v 
Ganeih Pralhad 1 a Full Bench of the Bombay High Court held that a married 
woman who left her husband and lived with her paramour as his permanently iept 
mistress could claim the status of an Avdruddha Slue by remaining faithful to her 
paramour though the connection, vras adulterous and was entitled to maintenance 
from the estate of the paramour so long as she preserved her sexual fidelity to him 
This Full Bench decision overruled the decision in Anandilal Bhagchand v Chandrabat}, 
and followed the earlier decisions in hhemkru v Umtashankar*, and Xmgareddi V 
Ijdhshmawa* The decision in Akku Pralhad v Garnik Pralhad *, has been subject 
of strong criticism in Maynes Hindu Law and Usage nth Edn Article 683 page 
816, edited by Sri Chandrashekhara Aiyar and in a learned Article in Chinna Mahal* 
Mudali v A anjappa Goundan * but the Full Bench of the Andhra Pradesh High Court 
m the instant case found themselves incomplete agreement with the Bombay deci 
sion We arc of the opinion that the Bombay decision lays dow n the correct 
law 

Acaruddha Slut as understood by Vyananeswara, includes a Swatnnt or aduttercs 
kept in concubinage While dealing with the assets of a deceased Hindu not 
liable to partition Mitakshara Ch I, S 4 V 22, he says, Swairim and others 
who arc Acaruddha by the father, though even in number, should not be divided 
among the sons Colebrooks translation of die passage is as follows 4 But 
women (adulteresses and others) kept m concubinage by the father must not be 
shared by the sons, though equal in number ’ In his commentary on Yajnasalkja s 
Verse 2()0 in lyacakara Adhyaya Chapter 24 on Slut Sangrahana, Vyancswara 
citing Manu explains Swamm as a woman who abandons her own husband and 
goes to another man of her own Yama out oflove for him Thus a Swiirm and 
other adulteress kept in concubinage could claim the status of an Acaruddhu Slret 
The connection was no doubt immoral, but concubinage itself is immoral , yd 
it w as recognised by law for the purpose of founding a claim for maintenance b> her 
and her illegitimate sons The paramour may be punishable for the offence of 
adultery, but die concubmc is not punishable as abettor of the offence 

A concubine was not disqualified from claiming maintenance by reason o 
the fact that she was a brahmin The claim of a concubine who vtas a respectable 
woman of the brahmm caste and her illegitimate son for maintenance was allowed 
in Itargociad Kuan v Dharcm Stngh * Xo doubt, a Prahloma connection is denounced 
by the Smnn writers and the Commentators, and before the Hindu Marriages 
\ alidity Act 1949 (XXI of 1949) Pratiloma marriages between a sudrd male 
and a brahmin female were declared invalid in Bat has hi v Jamnadas 1 and r> 
RamthandrX DodJappa \ Uanamna h Dodnaik * but even those cases recognise that 
a brahmin concubine in the exclusive and continuous keeping of a sudra until 
his death v as entitled to claim maintenance IV e express no opinion on the question 
whether a Prahlcma marriage was valid under die old Hindu law but we are satisfied 
that the claim of the respondents for maintenance cannot be defeated on the ground 
that the first respondent was a brahmin and her paramour was a ndra 

W’e are satisfied that the respondents were entitled to maintenance during 
dieir lives oat of the estate of Lmgayya under the Hindu law as it stood in 191 ^ 
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when Lingayya died, in December, 1949, when the suit was instituted and also 
m I954, when the suit was decreed by the Subordinate Judge. The question is 
whether this right is taken away by the Hindu Adoptions and Maintenance Act, 
j 956, which came into force during die pendency of the appeal to the High Court. 
The Act is intended to amend and codify the law relating to adoptions and main- 
tenance among Hindus. Secrion 4 of the Act is as follows : 

“4. Save as otherwise expressly provided in this Act, — 

(a) any text, rule or interpretation of Hindu law or any custom or usage as part of that law in 
force immediately before the commencement of this Act shall cease to have effect with respect to any 
matter for which provision is made in this Act ; 

(b) any other law in force immediately before the commencement of this Act shall cease to 
apply to Hindus in so far as it is inconsistent with any of the provisions contained in this Act. ” 

Section 21 define? “ dependants ” as meaning certain relatives of the deceased, and 
under sub-clause (viii), includes “ his or her minor illegitimate son, so long as he 
remains a minor”. A concubines is not one of the persons within the definidon 
of “ dependants ” given in secrion 21, and an illegitimate son is not a dependant 
when he ceases to be a minor. Section 22 reads thus: 

“22. (1) Subject to the provisions of sub-section (2), the heirs of a deceased Hindu are bound 
to maintain the dependents of the deceased out of the estate inherited by them from the deceased. 

(2) Where a dependent has not obtained, by testamentary or intestate succession, any share 
in the estate of a Hindu dying after the commencement of this Act, the dependant shall be entitled, 
subject to the provisions of this Act, to maintenance from those who tale the estate. 

(3) The liability of each of the persons who takes the estate shall be in proportion to the value 
of the share or part of the estate taken by him or her. 

(4) Notwithstanding anything contained in sub-section (2) or sub-section (3), no person who 
is himself or herself a dependent shall be liable to contribute to the maintenance of the otlieis, ifhe or 
she has obtained a share or part the value of which is, or would, if the liability to contribute were 
enforced, become less than what would be awarded to him or her by way of maintenance under 
this Act. ” 


Sub-section (1) of section 22 imposes upon the heirs of a deceased Hindu the liability 
to maintain the dependants of the deceased defined in section 21 out of rite estate 
inherited by them from the deceased, but this liability is subject to the provisions 
of sub-section (2), under which only a dependant who has not obtained by 
testamentary or intestate succession, any share in tire estate of a Hindu dying after 
the commencement of the Act is entitled, subject to the provisions of the Act, to 
maintenance. Specific provisions is thus made in section 22 with regard to main- 
tenance of the dependants defined in section 21 out of the estate of tire deceased 
Hindu, and in view of section 4, the Hindu law in force immediately befreo the 
commencement of the Act ceases to have effect after the commencement _ of the 
Act with respect to matters for which provision is so made. In terms sections 2 1 
and 22 are prospective. Where the Act is intended to be retrospective,^ it expressly 
says so. Thus, section 18 provides for maintenance of a Hindu wife, whether 
married before or after the commencement of the Act, by her husband, section 19 
provides for the maintenance of a Hindu wife, whether married before or after 
the commencement of the Act, by her father-in-law, after the death of her husband, 
and section 25 provides for alteration of the amount of maintenance whether fixed 
by a decree of Court or by agreement either before or after the commencement of 
the Act. Now, before the Act came into force, rights of maintenance out of the 
estate of a Hindu dying before the commencement of the Act were acquired and 
the corresponding liability to pay the maintenance was incurred under the Hindu 
law in force at the time of his death. It is a well-recognised rule that a statute 
should be interpreted, if possible, so as to respect vested rights, and such a 1 construc- 
tion should never be adopted if the words are open to another construction. See 
Craies on Statute Law, 6th Edition (1963), page 397- . • } Vc &ink that sections 2 1 and 
22 read with section 4 do not destroy or affect any right of maintenance out of the 
estate of a deceased Hindu vested on lus death before the commencement of the 
Act under the Hindu law in force at the time of his death. 
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On the death ofLingayya the first respondent as his concubine and the second 
third and fourth respondents as her illegitimate sons had a \eted right of 
maintenance during their lives out of the estate of Lingayya Tim right and the 
corresponding liability of the appellants to pay maintenance are not affected by 
sections 2t and 22 of the Act The continuing claim of the respondents during 
their lifetime springs out of the original right \ ested in them on the death of Lingayya 
and is not founded on any right arising after the commencement of the Act 

In S KamsxodTamma v Subramanyam 1 the plaintiff's husband had died in 
the yeai 1916 and the plaintiff had entered mto a compromise m 1924 fixing her 
maintenance at Rs 240 per year and providing that the rate of maintenance shall 
not be increased or reduced The question arose whether in spite of this agree* 
ment the plaintiff could claim increased maintenance in view of section 25 of the 
Hindu Adoptions and Maintenance Act 195G It was held that in spite of the 
aforesaid term of the compromise she was entitled to claim increased maintenance 
under section 2 3 This conclusion follows from the plain words of section 2 3 
under which the amount of maintenance whether fixed by decree or agreement 
either before or after the commencement of the Act may be altered subsequently 
The decision was therefore plainly nght No doubt, there are broad observations 
in that case to the effect that the right to maintenance is a recurring right and the 
liability to maintenance after the Act came into force is imposed by section 22 and 
there is no reason to exclude widows of persons who died before the Act from the 
operation of section 22 Those observations were not necessary for the purpose 
of that case because the widow in that case was clearly entitled to maintenance 
from the estate of her deceased husband dying in 1916 under the Hindu law as 
it stood then independently of section 21 and 22 of the Act and in spite of the 
compromise fixing the maintenance before the commencement of the Act the widow 
could in new of section 2 3 claim alteration of the amount of the maintenance 
The decision cannot be regarded as an authority for the proposition that sections 
21 and 22 of the Act affect rights already vested before the commenccm*nt of the 
Act We therefore hold that the claim of the respondent to maintenance for their 
lives is not affected by the Act. 

We see no reason to interfere with the concurrent finding of the Courts below 
With regard to the quantum of maintenance 

In the result, the appeal is dismissed with costs 
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But in doing so he will have torecord his special and sufficient reasons. But it would be impossible to 
accept the argument that ifthe charge-sheeted officer wants to lead oral evidence the Enquiry Officer 
can say that having regard to the charges framed against the officer, he would not hold an oral 
enquiry, As in the instant case, the charge-sheeted officer was not allowed to lead oral evidence which 
he desired, he has not been given a reasonable opportunity to defend himself -within the meaning 
of Article 311 (2) of the Constitution. This introduces a fatal infirmity in the whole enquiry. 

Appeal from the Judgment and Decree dated nth September, 1961, of th e 
Bombay High Court (Nagpur Bench) at Nagpur in Appeal No. 58 of 1956 from 
Original Decree. 

C. IC. Daphtary, Attorney General for India (M. S. K. Saslri and R. H. Dhsbar, 
Advocates, with him), for Appellant. 

C. B. Agarwala, Senior Advocate ( A . G. Ratnaparkhi, Advocate, with him), 
for Respondent. ’ 


The Judgment of the Court was delivered by 

Gajendragadkar, C.J . — The short question of law which atises in this appea^ 
is whether the appellant, the State of Bombay (now Maharashtra), shows that its 
predecessor State of Madhya Pradesh (hei einafter) called the Government had 
given a reasonable opportunity to the respondent, Nurul Latif Khan, to defend 
himself before it passed the final order on 6th June, 1952, compulsorily retiring 
him under Article 353 of the Civil Service Regulations. By this order, the respondent 
was compulsorily retired and in relaxation of Article 353, the Government was 
pleased to allow the respondent to draw a compassionate allowance equal to the 
pension which would have been admissible to him had be been invalidated. 

This order was challenged by the respondent by filing a suit in the Court of 
the first Additional District Judge at Nagpur. In his plaint, the 1 espondent alleged 
that the impugned order whereby he was compulsorily retired, was invalid and 
he claimed a declaration that it was ultra vires and inoperative. He also asked for 
a declaration that he was entitled to be restored to the post which he held on 6th 
July, 1950, and that he should be given all pay, allowances, increments and pro- 
motions to which he would have been entitled if he had been permitted to continue 
in service. In the result, the respondent asked for a decree for Rs. 62,237 with 
interest at 6 per cent per annum from the date of the suit till realisation. 


This claim was resisted by the appellant on several grounds. The principal 
ground on which the appellant challenged the respondent’s claim, however, was 
that he had been given a reasonable opportunity to defend himself, and so, the 
impugned order was perfectly valid and legal. Several other pleas were also raised 
by the appellant. On these pleas, the learned trial Judge framed appropriate 
issues. The issue with which we are concerned in the present appeal, however, 
centred round the question as to whether the Constitutional provision prescribed 
by Article 311 affording protection to the respondent had been contravened. The 
trial Judge made a finding against the respondent on this issue . He also recorded 
his findings on the other issues with which we are not directly concerned in the 
present appeal. In regard to the money claim made by the respondent, the learned 
trial Judge made a finding that in case he was held entitled to such a le lief, decree 
for Rs. 37,237 may have to be passed in his favour. In view of his conclusion that 
the impugned order was valid, no question arose for making such a decree in favour 
of the respondent. The respondent’s suit, therefore, failed and was dismissed. 


The respondent then took, the matter in appeal before the High Court of 

Judicatui e at Bombay, Nagpur Bench. The High Court has, in substance I eld 
that the constitutional provisions prescribed by Article 311 have not been complied 
with by the appellant before it passedthe impugned order against the respondent. 
It has "found that the departmental enquiry which Was held suffered from the 
serious infirmity that the enquiry .officer did jJ s 

on .he .eponden, ca.ling upon 
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him to show cause why the report made by the enquiry officer should not be accepted 
and appropriate punishment should not be inflicted on him, was defective, and 
that also made the impugned order m\abd The High Court appears to have 
taken the view that the impugned order docs not show that the appellant had taken 
into account the explanation offered by' the respondent tn response to the second 
notice K'ued by the appellant As a result of these findings, the High Court has 
reversed the conclusion of the trial Court on the mam question and has found that 
the impugned order is invalid and inoperative On that view, the High Court 
considered the money claim made by the respondent, and it confirmed the finding 
of the tiral Court that the respondent would be entitled to a decree for Rs 37 237 
In fact, the alternative finding recorded by the trial Court m respect of the amount 
to which the respondent would be entitled in case he succeeded in challenging 
the validity of the impugned order was not questioned before the High Court 
In the result, the High Court allowed the appeal and passed a money decree for 
Rs 37 237 jn favour of the respondent m terms of prayer (a) of paragraph 31 of 
the plaint. The appellant then applied for and obtained a certificate from the 
High Court and it is with the said certificate that it has brought the present appeal 
before this Court Tliat is how the mam question which falls for our decision is 
whether the constitutional provision prescribed by Article 311 lias been complied 
win by the appellant before it passed the impugned order 

At this stage, it may be relevant to refer to some material facts The respondent 
was appointed as hxtra Assistant Commissioner in 1926 and since then he had been 
holding various offices in the State serv ice of the then Madhya Pradesh Gov ernment 
In ipyi, he was holding the post of a Treasury Officer at Nagpur It appears tliat 
privilege leave for over a year was due to him and he had applied for four months 
privilege leave On 12th June, 19^0 Government informed him that his request 
for leave was rejected and he was told tliat no further application for leave would 
be entertained in future On 7th July, 19^0 the respondent proceeded on casual 
leave for two days and on Oth July, 19^0 he renew edlusapplication for four months 
leave on medical grounds This application was accompanied by a certificate 
given by Dr Dangc Government, therefore, decided to constitute a Medical 
lloard for examining the respondent in order to decide whether leave on medical 
grounds should be granted to him Accordingly, the respondent appeared before 
a Special Medical Board on 22nd July, ig 3 o The Medical Board, however, could 
not come to a decision as to whether the respondent should lie granted leave on 
medical grounds for four montlis It recommended that the respondent should 
get himself admitted in the Mayo Hospital, Nagpur, for observation and invesu 
gation In accordance with this report Government asked the respondent to get 
himself admitted in the Mayo Hospital in time, so that the Board could examine 
him on 8th August, 1950 Hie respondent refused to go to the Mayo Hospital 
and pressed that he should be allowed to go to Calcutta to receive medical treat 
ment from experts It appears that on 26th July* 1950 the respondent received 
a telegram from Raipur stating that his daughter was dangerously ill there He, 
therefore, made another application on the same day requesting for ten day » 
leave to enable him to go to Raipur and sec his ailing daughter On 3»t 
July, t9jO, Government granted the respondents request Accordingly, the 
respondent went to Raipur From Raipur he renewed his application for four 
montlis leave on Medical grounds and produced certificates from Dr Bhaleracr and 
Dr Kashi ap Tliat led to a lengthy correspondence between the respondent 
and the Government which shows tliat Government insisted on his appearing 
before the Medical Board and the respondent was not prepared to go to Nagpur 
because he alleged that he was seriously ill and could not undertake a journey 
to Nagpur U 1 tuna tel v, on 9th September, 1050 Government called upon the 
respondent to resume his duties within three days from the receipt of the said letter 
fading which he was told that he would be suspended and a departmental enquiry 
would lie started against him. On 4 th October, 19^0, the respondent wrote a 
lengthy reply setting forth his contentions in detail bince he did not resume 
unties. Government decided to impend him and start a departmental enquiry 
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against him. Mr. S. N. Mehta, I.C.S., was accordingly appointed to hold the 
enquiry. On 29th November, 1950, Mr. Mehta wrote to the respondent that 
Government had directed him to conduct the departmental enquiry, and called upon 
the respondent to attend his office on 7th December, 195a, at 11-00 a.m. The 
respondent, however, did not appear before him and wrote to Mr. Mehta that owing 
toJiis illness, he -was unable to appear beofre him. He again pleaded that he was 
seriously ill. 

On 15th January, 1951, Mr. Mehta served the respondent with a charge-sheet. 
Three charges were framed against him. The first charge was that he had' 
deliberately disobeyed the orders of Government when he was asked to get himself 
admitted in tire Mayo Hospital for observation and investigation. The second 
charge was that he had failed to report for duty even though no leave was sanction- 
ed to him by Government and he was specifically ordered by Goverment to report 
for duty. The third charge was that he had persistently disobeyed the orders of 
Government and he had diereby shown himself unfit to continue as a member of 
the State Civil Service. Material allegations on which reliance was placed against 
tire respondent in support of these charges were also specified under the respective 
charges. 

The respondent -was, however, not prepared to appear before Mr. Mehta and 
he raised several technical contentions. Ultimately, he sent’his written statement 
and denied all tire charges. His case appears to have been that he had not 
deliberately disobeyed any of the orders issued by Government. In regard to Iris 
getting admitted in the Mayo Hospital he seems to have taken die plea that when 
he was allowed to go on casual leave to see his ailing daughter at Raipur, it was 
clear diat he could not have got himself admitted in die Mayo Hospital so as to 
enable die Medical Board to examine him on 8th August, 1950. In respect of the 
charge diat he had persistently refused to obey the orders of Government, his case 
was that he was dangerously ill and diat lie genuinely apprehended that if he under- 
took a journey to resume his duty, he might even collapse. He requested the 
enquiry officer to allow him to appear by a lawyer whom he would instruct to 
cross-examine the witnesses whom the Government would examine against him. 
He also stated that he -wanted to give evidence of his own doctors who would depose 
to his ailing condition at the relevant time. 

It appears that Mr. Mehta wanted to accommodate the respondent as much 
as he could and -when he found that the respondent was not appearing in person 
before him, he in fact fixed a date for hearing at Raipur on 21st September, 1951, 
where he happened to be camping. On that date, the respondent appeared before 
Mr. Mehta and Mr. Mehta made a note as to what transpired on that date. The 
note shows that 


“ the whole case was discussed with the respondent. His plea was that he should be 
allowed to appear through a Counsel, but it was explained to him in detail that as far as the case 
can be seen from Government side at present, it docs not involve the taking of oral evidence. He 
agreed that he would not press for this facility. He would, however, like to give a detailed answer 
to the charge-sheet. He also undertook to appear in person regularly in future.” 


Thereafter, Mr. Mehta required the respondent to file his deatiled -written state- 
ment, and in fact, the respondent did file his detailed writen statement contain- 
ing the pleas to which we have already referred. On 8 th November, 195 1 ) 
Mr. Mehta wrote to the respondent that he would be glad to hear him in person 
in case he wished to make an oral statement on 20th November , 1 95 1 , and when 
the respondent did not appear on the said date, Mr. Mehta proceeded to 
examine the documentary evidence showing the failure of the respondent to com- 
ply with the orders issued by Government and made his report on 24th Novem- 
ber, 1951. He found that the three charges framed against tire respondent were 
proved. In his report, Mr. Mehta observed that 

“the conduct of the respondent and the language used by him from time to time in his 
communication discloses an attitude of disobedience and insubordination which n 
cin telerate from its subordinate officers.” 

We may incidentally observe that the comment thus made by Mr. Mehta m 
regard to the communications addressed by the respondent to him appears to us to 



188 THE SUPREME COURT JOURNAL. tl§65 

bcfully justified ; but, in our opinion, this aspect of the matter cannot have any 
material bearing on the question with which we are concerned. The validity of 
the impugned order must be judged objectively w ithout considering the impropriety 
of the language used by the respondent or the reluctance shown by him to 
appear before Mr. Mehta, 

In his report, Mr Mehta has also obscrv ed that when the respondent met him, he 
explained to him that the case did not involve recording of any oral evidence as it 
was based on documents only Mr. Mehta adds that according to the impression 
he got at that time, the respondent was satisfied that in the circumstances, the assis- 
tance of a Counsel was unnecessary. It is, how ever, plain from the several letter* 
written by the respondent to Mr Mehta that he was insisting upon an oral enquiry 
and that he wanted to examine his doctors to show that he was so ill at the relevant 
time that he could not have resumed his duties On 2nd March, 1951, the res- 
pondent wrote to Mr. Mehta stating, inter aha that he wished to put in the witness- 
box a few high-ranking Government officers and the doctors whom he had consulted 
about his illness Earlier on 20th January, 1951, he had written to Mr. Mehta 
requesting him to conduct an oral enquiry as laid down in paragraph 0 (if) G. B 
Circular 13 Similarly, on 23rd April, 1951, he again informed Mr. Mehta that In 
his opinion the institution of the departmental enquiry after suspending him was 
illegal and had caused him grave injury, and he added that oral and documentary 
evidence will be produced in defence. 

It does appear that Mr. Mehta explained to the respondent that so far 
Government was concerned, it rested its case merely on documents and did not think 
it necessary to examine any witnesses, and thereupon the respondent agreed that he 
need not have the facility of the assistance of a law) cr But it is clear from the remarks 
made by Mr Mehta m the order sheet on 2tst September, 1951, and the observa- 
tions made by lum in his report that the only point on which the respondent agreed 
wadi Mr Mehta was that he need not be allowed the assistance of the lawyer >n the 
departmental enquiry We hav e carefully examined the record in this case and wc 
sec no justification for assuming that die respondent at any time gave up his demand 
for an oral enquiry in the sense that he should be given permission to cite Ids doctors 
in support of lus plea that his failure to resume lus duties was due to his ill-health. 
The charge against him was that he had deliberately disobeyed the Government 
orders, and it is conceivable that this charge could have been met by thejespondent 
by show ing that though he disobeyed the orders, the disobedience was in no seme 
deliberate because his doctors had advised him to lie in bed ; and thus considered, 
his desire to lead medical ev idence cannot be treated as a mere subterfuge to prolong 
the enquiry. It is true that the respondent did not give a list of his witnesses ; but 
he had named lus doctors in his communications to Mr. Mehta, and in wc* 
Mr. Mehta never fixed any date for taking the evidence or the witnesses whom the 
respondent w anted to examine. If Mr. Mehta had told tht respondent that he would 
take the evidence of lus w itncsses on a specified date and the respondent had faded 
to appear on the said date wiih his witnesses, it would have been an entirely differ” 11 
matter. Therefore, the position is that Mr. Mehta did not hold an oral enquiry 
and did not give an opportunity to the respondent to examine his witnesses and so, 
the question which arises for our decision is • does the failure of Mr. Mehta to hold 
an oral enquiry- amount to a failure to give a reasonable opportunity to die respon- 
dent within die meaning of Article 311. 

The requirements of Article 311 ( 2 ) have been considered by this Court on several 
occasions. At the relevant time. Article 311 (2) provided that no person to whom 
Article 31 j applies shall be dismissed or removed or reduced in rank until he lias been 
gi.en a reasonable opportunity of showing cause against the action proposed to be 
taken in regard to him 1 1 is common ground that the impugned order of compulsory 
retirement attracts the provisions of Article 311 {2). If it appears that the relevant 
statutory rule regulating the departmental enquiry which was held against the res- 
pondent made it obligatory on the enquiry officer to hold an oral enquiry if the 
respondent so demanded, then dtcre would be no doubt that the failure of the 
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enquiry officer to hold such an oral enquiry would introduce a serious infirmity in 
the enquiry, and would plainly amount to the failure of the appellant to give a reason- 
able opportunity to the respondent. This position is not disputed by the learned 
Attorney-General and is indeed well settled. So, the narrow question to which 
we must address ourselves is wheher it was obligatory on Mr. Mehta to hold an 
oral enquiry and give a reasonable opportunity to the respondent to lead oral evi- 
dence and examine his doctors. We will assume for the purpose of this appeal that 
in a given cause, Government would be justified in placing its case against the charge- 
sheeted officer only on documents and may be under no obligation to examine any 
witnesses, though we may incidentally obseive that even in such cases, if the officer, 
desires that the persons whose reports or orders are being relied upon against him 
should be offered for cross-examination, it may have to beconsidered whether such 
an opportunity ought not to be given to the officer ; butthat aspect of the matter we 
will not consider in the present appeal. Therefore, even if it is assumed that Govern- 
ment could dispense with die examination of witnesses in support of the charges fram- 
ed against the respondent, does the relevant rule make it obligatory on the Enquiry 
Officer to hold an oral enquiry and give the respondent a chance to examine his 
witnesses or not ? 


This question falls to be considered on the construction of rule 55 of die Civil 
Services (Classification, Control and Appeal) Rules. This rule reads thus : 

“ Without prejudice to the provisions of the Public Servants Inquiries Act, 1850, no order of dis- 
missal, removal or reduction shall be passed on a member of a service (other than an order based on 
facts which have led to the conviction in a Criminal Court or by a Court-martial) unless he has been 
informed in writing of the grounds on which it is proposed to take action, and has been afforded an 
adequate opportunity of defending himself. The grounds on which it is proposed to take action shall 
be reduced to the form of a definite charge or charges, which shall be communicated to the person 
charged together with a statement of the allegations on which each charge is based and of any other 
circumstances which it is proposed to take into consideration in passing orders on the case. He shall 
berequired, within a reasonable time, to put in a written statement of his defence and to state whether 
he desires to be heard in person. If he so desires or if the authority concerned so direct, an oral enquiry 
shall be held. At that enquiry oral evidence shall be heard as to such of the allegations as are not 
admitted, and the person charged shall be entitled to cross-examine the witnesses, to give evidence in 
person and to have such witnesses called, as he may wish, provided that the officer conducting the 
enquiry may, for special and sufficient reason to be recorded in writing refuse to call a witness. 
The proceedings shall contain a sufficient record of the evidence and a statement of the findings and 
the grounds thereof. ” 

It appears that the Government of Madhya Pradesh had issued a Circular explaining 
this Rule. The Circular contained rule 8 which is relevant. It provides that 


“ particular attention is invited to the provisions regarding oral enquiry. In case the person 
charged desires that an oral enquiry should be held, the authority holding the departmental 
enquiry has no option to refuse it ”. 


The High Court seems to have based its conclusion substantially, if not entirely, 
on this rule. We do not propose to adopt that course. The rule may be no more 
than a circular issued by Government and we do not propose to examine the 
question as to whether it has the force of a statutory rule. Our decision would, 
therefore, be based on the construction of rule 55 of the Civil Services Rules 
which admittedly applied and which admittedly is a statutory rule. 


The relevant clause in this Rule provides that the officer charge-sheeted shall 
be required within a reasonable time to put in a written statement of his defence and 
to state whether he desires to be heard in person. This clause has been comp led 
with in the present proceedings. Mr. Mehta gave notice to the respondent to appear 
before him in person on the 20th November, 1951 and the respondentdid not appear 
on that date. It is the next clause on which the decision of the present appeal depends. 
This clause lays down that if he, that is to say the charge-sheeted officer, so desires 
or if the authority concerned so directs, an oral enqiury sha be held. In our opinion 
it is plain that the requirement that an oral enquiry shall be held if the aiithonty 
concerned so directs, or if the charge-sheeted officer so desires is mandatory. Indeed, 
this requirement is plainly based upon considerations of natural justice and Airplay. 
If the charge-sheeted officer wants to lead his own evidence in support .of ffiis plea, 
it is obviously essential that he should be given an opportunity to lead such evidence 


s c J— 25 



fHC SUPREME COURT WU&NaL 






Therefore, we feel no hesitation in holding that once the respondent expressed lus 
desire to Mr Mehta that he wanted to lead evidence m support of his pica that his 
alleged di<obcdience of the Gov eminent orders was not deliberate, it was obligatory 
on Mr Mehta to have fixed a date for recording such oral evidence and give due 
intimation to the respondent in that behalf 

It is true that the oral enquiry winch die Enquiry Officer is bound to hold can 
well be regulated by him in lus discretion If the charge sheeted officer starts 
cross-e mining the departmental witnesses in an irrelevant manner, such cross 
cramin ti n can be checked and controlled If the officer desires to examine 
witnesses vs I ose evidence may appear to the Enquiry Officer to be thoroughly irrcKant 
the I nquiry Ofli er may refuse to exnti me such witnesses , but in d ring so, he will 
has c to record lus special and sufficient reasons In other words, the right given to 
th large sheeted officer to cross examine the departmental witnesses or examine 
his own witnc«cs can be legitimately examined and controlled by the Enquiry Officer, 
lie would bejustffied in cond icting the enquiry in such a way that its proceedings are 
not allowed to be unduly or deliberately prolonged But, in our opinion, it would 
be impossible to accept the argument that if the charge sheeted officer wants to lead 
oral cv idr nee the T iquiry Officer can sav that having regard to the cliargcs framed 
against the officer he would not hold any oral enquiry In the present case, the 
witnesses whom the respondmt wanted to examine would undoubtedly liave given 
relevant evidence If the doctors vs ho treated die respondent had come and told 
the T nquiry Officer that the condition of the respondent was so bad tliat he could not 
resume work that undoubtedly would liave been a relevant and material fict to 
consider in deciding whether die charges framed against the respondent were proved 
Even if we disapprove of the attitude adopted by the respondent in the cojrsc of the 
enquiry ard condemn him for using extravagant words and making unreasonable 
contentions in hts communication to die Enquiry Officer, the fact still remains that he 
wanted to examine lus doctors and though he intimated to Mr Mehta tliat he 
desired to examine his doctors, Mr Mehta failed to give him an opportunity 
to do *o That, in our opinion, introduces a fatal infirmity in the whole enquiry 
which means that the respondent has not been given a reasonable opportunity to 
defend himself within the meaning of Article 31 1 (2) On that view of the matter, 
it is unneces'aiy to consider whether the High Court was right in its other conclusion 
Uiat die second notice served by die appellant on the respondent was defective and 
tliat the final order was also defective inasmuch as it did not appear that the 
appellant had taken into account the representation made by the respondent 
Itis not disputed by the learned Attorney General diat if we hold dut die 
enquiry conducted by Mr Mehta contravened the mandatory provision of rule 53, 
the decision of die High Court could be sustained on that ground alone 
In the result, the appeal fails and is dismissed with costs 
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mcnt of tax on agricultural income. The fact that the Bonds are negotiable does not make them legal 
tender and does not make it obligatory on anyone, including Government, to accept them in payment 
of any dues. The only result of their being treated as negotiable instruments is that the owner of the 
Bonds can transfer them to any person who is agreeable to purchase them. When the compensation 
payable to an intermediary lias been paid in the form of cash or bonds, that compensation ceases 
to be payable and it cannot be said that the amount due for tax should have been deducted from the 
interim compnesatioji. 

Appeal by Special Leave from the Judgment and Order, dated 8th April, i960 
of the Allahabad High Court in Civil Misc. Writ No. 2650 of 1956. 

C.B. Agarwala, Senior A 4 vocatc ( 0 . P. Rand, Advocate, with him), for Appellant. 

Yogcshwar Prasad , Hardcv Singh and M. V. Goswami, Advocates, for Res- 
pondents. 

The Judgment of the Court was delivered by 

Raghubar Dayal, J.— This appeal, by Special Leave, raises the question whether 
Zamindari Abolition Compensation Bonds (shortly termed Bonds) issued by the U.P. 
Government to intermediaries in payment of compensation payable on the basis 
of their rights under the Uttar Pradesh Zamindari Abolition and Land Reforms 
Act, 1950 (U.P. Act 1 of 1951), hereinafter referred to as the Act, have to be accepted 
by the appropriate authorities in payment of the agricultural income-tax due from 
them. 

The facts leading to the appeal, in brief, are that the respondent, an ex- 
Zamindar, was assessed to agricultural income-tax in the assessment year 1360 F 
corresponding to 1952-53, on the basis of the agricultural income accruing in the 
previous year 1359 F corresponding to 1951-52. He did not pay the assessed tax 
and was further assessed to a penalty. In the result, Rs. 868 were to be paid by 
him for ‘tax plus penalty. 

The respondent’s writ petition contending that he was not liable to pay tax was 
dismissed by the High Court . Thereafter, the agricultural income-tax authorities 
took out proceedings for the realisation of the amount due from him. On 24th 
July, 1956, the respondent presented an application to the Agricultural Incom'e-tax 
Assessing Officer, Allahabad, stating that he had no ready cash to pay the dues and 
that he was therefore depositing Bonds of the value of Rs. 850 and Rs. 18 in cash 
and praying that the Bonds be accepted in payment of tax dues. 'This application 
was rejected by an order stating that there was no rule for the acceptance of those 
Bonds and that they be returned to the applicant. 

On 1st August, 1956, the respondent made a similar application to the Collector 
complaining that the Assessing Officer had no valid reason to refuse to take the Bonds 
when the Bonds were negotiable instruments. This application was also rejected 
on a report of the Assessing Officer that the Bonds were not accepted in the settle- 
ment of agricultural income-tax dues ; that they were not negotiable and that 
there was no provision in the Act for their acceptance. 

Thereafter, tire respondent presented a writ petition to the High Court of Allaha- 
bad praying for the issue of a writ of certiorari quashing the order of the Assessing 
Officer and the Collector, Allahabad, for the issue of a writ of mandamus directing 
them to accept the Bonds in lieu of die tax dues and, in any case, to deduct the 
amount from the rehabilitation grant due to the petitioner and for the issue of a 
writ of prohibition directing die opposite parties from adopting coercive measures 
for the realisation of die tax due from the petitioner. The grounds mentioned in 
support of the prayers were that the Bonds were negotiable instruments artd therefore 
refusal to accept them in payment of agricultural income-tax dues was illegal, 
that they, having been issued by Government, could not be subsequently refused t ey 
being perfectly valid legal tender and that in view of rule 8-A of the Rules made 
tinder the /ret the amount due for tax should have been deducted from the interim 
compensation. 

The counter affidavit filed by the Naib-Tehsildar Agricultural Income-tax 
Officer, Allahabad, on behalf of the State, stated that the respondent was assessed 
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to agricultural income tax in the asscssement year commencing from ist July, 
1952 on the income demed in die previous year commencing from tst Julj, 1951, 
that the tax had to be paid in fottr instalments and in default ol payment a penalty 
of Its 43 was imposed for each default in payment of the four instalments and that 
the Bonds could not be accepted towards the tax due under section 6 (d) of the Act 
read with rule 48 of the Rules as the tax had fallen due in 13G0 T, corresponding 
to 1st July, 1952 to 30th June, 19^3 

The High Court held that the orders of the Agricultural Income tax Assessing 
Officer and the Collector were wrong as the ground for refusing to accept the Bonds 
in payment of the tax on the ground tliat there was no rule or statutory provision 
for their acceptance was incorrect and appeared to have been given in complete 
ignorance of the pros isions of law Reference « as made to the pros is 10ns of section 
6 (d) of the Act and rule 8 A The High Court was of the opinion that these have 
been completely ignored by the two officers It therefore thought that the orders 
were liable to be quashed and that adequate relief would be available to the respon 
dent if a direction was given to the Collector to decide Ins application dated tst 
August, 1956, in accordance with law The High Court therefore quashed the order 
of die Collector dated 24th August, 1956 and directed him to decide the respondent s 
application afresh in accordance with law as indicated above 

The appellant thereafter obtained Spcicial Leave from this Court and appealed 
against the order of the High Court dated 8th April 1 960 

The main contention for the appellant before us is that neither section 6 (<0 
of the Act nor rule 0 A provides that Bonds can be accepted in payment of agncul 
tural income tax and that therefore the order of the Collector dated 24th August, 
1956, was correct For the respondent it is urged tliat rule 8 A makes it mandatory 
for the Agricultural Income tax Officer to realise the agricultural income tax due 
from the compensation payable and that compensation continues to be payable 
till the Bonds are actually encashed 

Section 6 ( d ) of the Act, as originally enacted, did not provide, among the conse 
quences of the vesting of the estate in the State, tliat arrears on account of agricul 
tural income tax might be realised by deducting the amount from die compensation 
money payable to the intermediary under Chapter III An amendment was made 
in this clause (</) by section 3 of U 1 * Act XVI of 1933, with retrospective effect from 
1st July, 1952, and the relevant portion of the provision after amendment reads thus 
mn arrear of revenue or an arrear on account of tax on agriculture. 1 interne assessed tinder 

the UJ* Agricultural Income tax Acl 1918 for any period prior to tl c date of vesting *LaU continue 
to be recoverable from such intermediary and may without prejudice to any oil er mode of r«ovciy 
be j ealived by deducting the amount from the compensation money payable to such inteimediaiy 
under Chapter III , < 

Rule 8 A was added to the Rules by Notification \o 32G6/I A io 3 G 1954, dated 
17th August, 19J.4 and its relevant portions read 

“ Without prejudice to the right of tl e State Gov eminent to recover ll e dues mrnticttd 
below by such other means as may be open to it under law 

(1) all arrears of land revenue In raped of the estates which have vested in the State Govern* 
men ’ m a result of the notification under section 4 of the UP Zamindan Abolition ard L^^.dKr^>« ^, 
Act, I'JjQ (I of 1951) and of tax on agricultural income assessed under tie 0? Agriculture 
Income-tax \ct 1918 (U P Act III of 1919) due from an intermediary for any period prior 10 the dale 
Of vesting shall be realised 

(a) In the case of an intermediary wt o w-as assessed to land revenue of Us |0 000 or snore /rtf’ 
the amount of interim compensation due to 1 im and 

W *he case of an intermediary who waa assessed to a land revenue ofleis than Ri- 10 Vfi 
annum by deduction Horn the amount of compensation payab le lo him , 

It u dear from the above provisions that neither section 6 (d) nor rule 8 \ provide 
that Bonds must or can be accepted in payment of tax on agricultural income 

It has been held by this Court in Collector o/Sultanpar v Rajs Jagduh Pr&^l 
Sah\ that the provisions of section 6 (d) of the Act would apply to arrears on account 


J C-A. No 1014 of 19&J, decided on Jth November, 1901 
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of agricultural income-tax assessed in 1360 F on the basis of agricultural income 
during the year 1359 F and that the provisions of rule 8-A are mandatory. 

It is not urged for the appellant that rule 8-A is inconsistent with tire provisions 
of section 6 (d) which provides that arrears of tax may be realised from tire compensa- 
tion payable and therefore appears to give a discretion to the authorities to realise 
the arrears of tax from the compensation payable. 

We do not agree widi the contention for the respondent that the compensation 
payable to the intermediary continues to remain payable even after the Compen- 
sation Bonds had been delivered to him. Section 68 of the Act provides that the 
compensation under the Act shall be payable in cash or in bonds or partly in cash and 
partly in bonds as may be prescribed. It is clear therefore that the delivery of Bonds 
to the intermediary is in payment of the compensation. The claim for compen- 
sation is tints satisfied when the compensation has been paid in accordance with the 
provisions of section 68. This is also clear from the relevant rules for the payment 
of compensatioh. 


Rule 62, as it stood prior to 29th November, 1956, provided that the compen- 
sation would be paid in negotiable bonds which would be described as Zamindari 
Abolition Compensation Bonds. Rule 63 as it then stood provided that the Bonds 
would be issued in specified denominations and would bear interest at the specified 
rate on the principal that had become payable calculated from the date of vesting. 
Rules 64 provided that interest together with tire principal of a Bond would be paid 
in equated annual instalments except for the last, as described in Appendix IV during 
the jperiod of 40 years beginning from the date of vesting, provided that any Bond 
might be redeemed at an earlier date at the option of the Government. Rule 65 
provided that the instalments due on a Bond from the date of its enfacement would 
be payable on presentation from and after 1st July next after the delivery of the 
Bond to the intermediary. 

These rules show that the compensation does not remain payable after the 
delivery of the Bonds and that the Bonds, could not be cashed before the due date 
for their encashment. 


The fact that the Bonds are negotiable does not make them legal tender and 
does not make it obligatory on anyone, including Government, to accept them in 
payment of any dues. The only result of their being treated as negotiable instru- 
ments is that the owner of the Bonds can transfer them to any person who is agree- 
able to purchase them. 

When the compensation payable to an intermediary has been paid in the form 
of cash or Bonds, that compensation ceases to be payable. Section 6 (d) of the Act 
and rule 8-A of the Rules do not, as already stated, provide for the receipt of agricul- 
tural income-tax in the form of Bonds. 


We are therefore of opinion that the Collector cannot be said to be in error 
in not accepting the Bonds which had been delivered and which weie not even cas 1 
able at the time, in payment of the arrears of agricultural income-tax paya e 
the Agricultural Income-tax Act. 

We accordingly allow the appeal, set aside the order of the High Com t and 
restore that of the Collector dated 24th August, 1956. The respondent will p y 
the costs of the appeal to the Appellants. 

K g Appeal allowed. 
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after the completion of the auction m 1 ai J 1 ° 1,fl£ a * *ecurit> immediately 
Mttior Miners! Co„ c e,.,„„ r"]_ ” "" 1 rulc ^ M “ r Raj“tlP>» 

• ”■ "P9 herrtnnfter cttllrdd.e Rblrs, and as |^r 

*C.\-No TDoTl'V'} — 

2PH Ftbnwry XVi 
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the terms and conditions of the Auction Notification and that it was prepared to 
take the royalty collection contract on the highest bid ofRs. 42,200. It was jurther 
stated in the application that respondent No. 2 was a co-operative society of the 
labourers who themselves, ■worked on the mines of the area and therefore in view of 
Government’s policy it should receive preference to an individual bidder. It was 
further stated that the benefit accruing out of the contract of royalty collection 
would be shared by the labourers and workers themselves which would go a long 
way to improve their socio-economic conditions and thus ultimately would amelio- 
rate the conditions of the ■workers who were working hard in q uarries since long. 


1 The contention for the appellant is that the Government had merely to confirm 
the highest bid at die auction by way of formality and was not competent to sanction 
the contract in favour of someone who had not offered the highest bid at die auction. 

Rule 34 of the Rules provides that royalty collection contracts may be granted - 
by the Government by auction or tender for a maximum period of two years after 
which no extension was to be granted. The procedure for auction is provided by 
rule 36. Sub-rule (5) tiiereof provides that no bids shall be regarded as accepted 
unless confirmed by Government or the competent authority and sub-rule (7) 
provides that on completion of die auction the result will be announced and J the 
provisionally selected bidder shall immediately deposit 25 per cent, of the amount 
of bid for one year and another 25 per cent, as security for due observance of the 
terms and conditions of the lease or contract. It is admitted for the appedant that 
on complerion of the auction he did not deposit 25 per cent, of the bid as a security 
in compliance with the provisions of sub-rule (7). He therefore lost whatever 
claim he could have had for the final acceptance of his bid by Government and 
therefore cannot question the grant of the contract to any other person by the 
Government. 


The appellant urges drat he held such royalty collection contract for the year 
1963-64 and had deposited Rs. 9,25o as security for the due performance of.that 
contract. On 12th February, 1964, over three weeks after the auction, he submitted 
an application to dre Mining Engineer, Jaipur, stating drat he had been continuously 
taking contract for dre last three years and that he was depositing Rs. 1,300 and that 
the balance of the security amount required, i.e., Rs. 9,250 be adjusted against 
Rs. 9,250 with the Government in connection with the earlier contract. 1 Ins 
letter was not replied to. The request made in this letter could not possibly be 
accepted. The earlier contract was to continue up to 31st March, and the security 
money had to remain with the Government upto that date. It is only alter 31s 
March that anything could be said with some definiteness as to how much o t le 
security money in deposit would be available to the contractor. Paragiapt 2 o 
the Form of Agreement of Collection of Royalty on Minor Minerals, presen e 
under the Rules, and set out in the Schedule to the Rules, states that the agreement 
shall remain in force for a period commencing from 1st April of a year an e § 
on 31st March of the next year on which the period of the contract would exp 
and that the security would be refunded on the termination o t e con r . • 

of the Form provides that for the due fulfilment of the terms and conditions ot the 
contract the contractor shall deposit 25 per cent, of the contiact moi > u ant 

as security which will be refunded on the termination of the con rac ■ towards 

alleged that there was a practice of adjusting previous, s ecuri y respondent 

the security for the next contract. The practice is derue cm recognized 

No. 1 and the practice against the provisions of the Ru e= c .• n w hi c h 

as of any binding effect. It may be mentioned here that thcieprcse refercncC 
the appellant made to the State Government on 6th Api 1 , ! 9 4> a request f or 

to his depositing the security by depositing Rs. 1,300 an > deposit and 

the adjustment of the balance from the security a nount already in ***« 
indicates that he too did not consider the request for adjustment ol the 

acceptable. . - * " ~ . , t 

There is nothing in rule 36 of the R ules K ^ h j ch ^fi^n^itoTthat it 

the Government has to accept the highest bid by formally continuing 
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cannot gram the contract to an> person other than one who lud bid the highest. 
A bid is not regarded as accepted unless it is confirmed by Gov ernment The 
Go\ emment has therefore discretion to confirm the bid or not to confirm it Further 
rule 59 provides for the relaxation of any provisions of the Rules in the interest of 
mineral development or better working of mines 


There is the letter dated 14th February, 1962 from the Director of Mines and 
Geology , to all Mining Engineers on the subject of encouragement of co-operative 
mines and states that co-operative societies ought to be encouraged for mining work 
also as per directive of the Government of India Respondent No 2 addressed a 
r Director of Mines and Geology and referred to Government pol cy 

for the encouragement of co-operative societies in connection with royalty collection 
contracts The order of Government dated 1st April 1964 after referring to the 
appellant s offering the highest bid, stated that the Government was satisfied that 
the Society, respondent No 2 was a suitable party for die grant of the said contract. 
The view taken by the Government in preferring respondent No 2 to the appellant 
lor the grant of die contract cannot be said to be arbitrary or w ithout anyjustification. 
Jhe co-operative society is of the labourers who work in the mines and it is obvious 
that any benefit arising out of die contract would go to the labourers and thus 
improve their economic position In view of die spirit underlying rule 59 Govern 
ment could therefore relax any such rule which could in any way come in the way 
ol its granting the contract to respondent No 2 

We therefore hold that die Government was competent to give die contract 
:?T“P° n ,* No 2 11 bc,n 8 bound to accept the highest bid at the auction 

though usually it accepts such bids 


r^ r .u° mi n CraUon i'kch is decisively against the appellant is diat the 
23*^2 “? th ^ coll «tion of royalty for the year 1964 G 0 is shortly to come to an 
Hi ,,,, ,“r n °' b t i ? ,raWe ««■ .f the appellant . content,™. itcre accept 
able, to interefere with that contract 


r v*/£« nC fi m con i 1 ! c , t,on ma y be ™ade to die decision of this Court in 
> StaU " herc the appellant was refused a writ solely 

P d , iat 11 ' vo , uld have been ineffective the period of the impugned 
to an cnd af ‘ cr al *™t a fortnight of the order of this Court fhat 
been issued ^ ° n mcnts tbe Dourt was of opinion that the writ should have 


\\e therefore dismiss the appeal and order tnc parties to bear dieir own costs. 
K ‘ S Appeal fsmusd 
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mem time T had entered into a contract with M/s. Export Corporation for supplying them 200 tons 
of scrap iron- On account of the breach of contract by X, T could not comply with his contract 
■with M/s. Export Corporation which in turn, purchased the necessary scrap iron from the open 
market and obtained from 2'the difference in the amount they had to pay and what they would 
have paid to Y in pursuance of the contract. Y then claimed this amount as damages from A'. 

Held: In view of the controlled price forscrap iron being the same on 30 th January', 1953 as it 
was in July, 1952 Y suffered no damages. There is nothing in the Iron and Steel (Scrap Control) 
Order (1943) or the Notification under the same, dated 30th June, 1951, fixing the controlled price 
of scrap iron among other things to exclude from its purview sale of scrap iron for purposes of export. 

Y is not entitled to calculate damages on the basis of what he had to pay his own vendees, unless, 
he had entered into the contract with X after informing X that he was purchasing the scrap for export 
jf there was no controlled price applicable to purchases for export. X’s liability to damages for breach 
of contract on the basis of the market price for export would not depend on his belated knowledge 
that the Scrap was intended for export but would depend on his knowledge of the fact at th e 
time he entered into the contract. As A' was not told at the time of the contract that Y was making 
the purchase for delivery to the Export Corporation, A' will not be liable for the damages which 
Y had paid to the Export Corporation. * 

Appeal from the Judgment and Decree dated 19U1 April, 1961 of the Patna 
High Court in Appeal from Original Decree No. of 1965. 

S. G. Palwardhan and K. C. Chatterjce, Senior Advocates, (A. K. Nag, Advocate 
with them), for Appellant. 

A. V. Viswanalha Saslri, Senior Advocate, ( J . B. Dadachanji, 0. C. Malhur and 
Ravindcr Narain, Advocates of Mjs. j. B. Dadachanji & Co., with him), for 
Respondent. 


The Judgment of the Court was delivered by 

Raghubar Dayal, J . — Karsandas H. Thacker, appellant, sued die respondent 
for the recovery of Rs. 20,700 for damages for breach of contract. He alleged tiiat 
he entered into a contract with the respondent for die supply of 200 tons of scrap 
iron in July, 1952 through correspondence, that the respondent did not deliver the 
scrap iron and expressed his inability to comply with the contract by its letter dated 
30 di January, 1953. In the meantime, the appellant had entered into a contract 
with M/s. Export Corporation, Calcutta, for supplying them 200 tons of scrap iron. 
On account of the breach of contract by the respondent die appellant could not 
^ comply with his contract with M/s. Export Corporarion which, in its turn, purchased 
the necessary scrap iron from the open market and obtained from the appellant 
the difference in the amount they had to pay and what they would have paid to the 
appellant ill pursuance of the contract. 


The respondent contested the suit on grounds inter alia that diere had been no 
completed contract between the parties and that die appellant suffered no damages. 
The controlled price of scrap iron on 30th January, 1953, was the same as it was in 
July, 1952 when the contract was made. It was further contended for the defendan 
that it was not liable to make good the damages the appellant had to pay to tiie 
Export Corporation as the appellant had entered into the contract on tilt 1 asis o 
principal to principal and had not disclosed that he was purchasing scrap iron or 
the Export Corporation or for the purpose of export. 


The trial Court accepted the plaintiff’s case that there was 
between die parties, that the respondent broke the contract an ia PP 
was entitled to the damages claimed. It accordingly decreed th • 
appeal by the respondent, the High Court reversed the decree, 
had been a completed contract between the parties on 25 h » ,9 ’tract 

held that the respondent was not responsible for commi ng llant anc j 

as it could not perform the contract on account of the laches ^ ££ 

that the appellant Suffered no damages in view of the con o P j that 

being the same on 3oth January, i 9 53 as it was m July, 1952. 

the appellant’s suit was dismissed. The H igh Court granted the necessary certi 


s c J— 26 
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ficate under Article 133 (i) (a) of the Constitution and that is how tli* appeal 
has been presented to tins Court 

It has been urged for the appellant that the Iron and Steel (Scrap Control) 
Order, 1043 hereinafter called the Scrap Control Order, and consequently, t’ * 
controlled price of scrap iron applied to cases of sale or scrap iron for use vwthn 
the country and did not apply to sales of scrap iron for purposes of export We 
do not find anything in the Defence of India Rules, 1939, under which the Scrap 
Control Order was issued m 1943 or in the Essentia! Supplies (Temporary Posters) 
Act iq} 6 that the Control Orders would not apply to sales of controlled articles for 
export Rule 81 of the Defence of India Rules 1939, authorised the Central Govern 
merit m era/itf to pro\ide by order for maintaining supplies and services essential to 
e ite of the community for the controlling of the prices at which articles or thinly 
o any description whatsoever may be sold and there 15 nothing to suggest that this 
control or prices was to apply only to sales of any articles within the country and not 
lor purposes of export Similarly, section 3 (1) of the Essential Supplies (Temporary 
rowers) Act 1946 provided that the Central Government may, by notifi-d order 
p Vl * c , or rc £“ lal <on or prohibition of production, supply and distribution ofanv 
n lal commodity and for trade and commerce therein, in so far a> it appears 
rr ^ c ncccssa D and expedient for maintaining or increasing supplies of any tssentnl 
commodity or securing its equitable distribution or availability at fair prices 

There is nothing m the terms of the Scrap Control Order or th- 'fitifrauem 
Zl A 8 ,h "“ r »>' Controller at the relevant period, ere , Notifi- 

Sntmlle? ° N “r ,007 da,al 30,1 ‘ ■J unc . ' 95 '. Part n, Section 3, fain? the 
pnc 5 ° r!cra P 'ran among oilier things to cr-clud- from its pnruew sale 
ot scrap iron for purposes of export 

' ” T 1 *' J? t ‘ h,! a PP elI ™ [ to what is stated in a letter from the Iron 
Ster rJt,,!?, r"’ 11 "’ 0ov "" mcm ° r Ind “. to the appellant ,n Mateh, that 
’"/'P 1 '- to a letter from the appellant and stated that there 
ISuMh. iCS^ P"'' r »f wrap .eon meant Tor capon This statement might be 
statntnrv f " 7Tarci ‘ '951 There ts notlnng in this letter to show that the 

Order m 13 T 2 f SCr3p ' r ° n mtlmt r " " por * " 3 ’ n0 * co ' crrf h/ ,hc Ci,n "° l 

atmelklf/m' a "" r ? m tl ", D ' pll, y Anntant Iron and Steel Controller to the 
the anoelhi ! . *S*' 1 S' p, "”htr, i«(, Enhilnt 1 (Y), reply to a telegram tan 

meant for lpon1nd a a t ddeV Cral ’ "‘ ro1 ° rd ' r n “ t a PP 1 "=' 1 ' 1 ' “ !Cra P’ 

«po'ri^r P ‘ Wh,Ch are pern,, ‘ ,ed r °r export are generally collected from uncontrolled loured by A* 

the Scran fl,n r tr rt t i 0 rf C i n0,cd ° nc 15 ,hat 11 “ not dear from this letter whether 
the otlierit lint**/! ° rdcr " r 35 not ' l PP 1,caWc *» scraps meant for export in 1932 vnd 
scrap iron and tl ™ < " sorto ^P cr I msslon appeared to have been necessary for exporting 
sources that ,, 7* 1 * crap ‘ ron f or «por* was generally collected from uncontrolled 

IroTfb’r 7otlZ't£T ' kr ' J,d aU,h ° ri5C 

die ** pnc ” [ OT “ ,c ° r 5cra P irort " al applicable Tor 

purchases for cxry>rt?£L^ P crsons other t! an con trolled sources It follows that 
of clause 8 (4} of?he s 1 w r ™ U n < ^ lr ?,£ d 1 sou * tcs al5 ° ofp «ided against die provision 1 
fired Clause 8 f l!! P Control Order if ihey cliarged prices higher Uun tli«« 
Gmemmern to nuW^Tsf^ Con,rol3cr ' WllJ ‘ *« approval of die Central 
chsv?o 7 £™ P s U r^ n ? 1 { fi r ltl0n ‘ n Ulc Gazette, pnees for different 

wue dup^ 0 P f and ^ ne^i 4) ,drd dlat ™ or ° l « 

notified 1 ^ fixed by ** *“ ° f ’ ' 

nt au the^SST^* 1 ^ 5 ” 1 The a PP riIant daimed damage 

* lC UlUerencc hetwe***i the price paid by !m tmilfn «I. 
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the Export Corporation, and the price he would have paid to the respondent for 
200 tons of scrap iron. He is not entitled to calculate damages on this basis, unless 
he had entered into the contract with the respondent after informing tire latter 
that he was purchasing the scrap for export, if there was no controlled price appli- 
cable to purchases for export . There is nodiing on the record to establish that the 
defendant was told, before the contract was entered into, drat the appellant was 
purchasing the scrap iron for export. There is nothing about it in the correspon- 
dence which concluded the contract. The first indirect indication of the scrap 
being required for export could be had by dre respondent late in October 1952 when 
it was informed that the scrap iron was to be despatched to tire Export Corporation. 
The respondent could have possibly inferred dren that dre scrap iron it was to sell 
to the appellant was meant for export. Such information to it was belated. Its 
liability to damages for breach of contract on the basis of tire market price of scrap 
iron for export would not depend on its belated knowledge but would depend on 
its knowledge of dre fact at dre time it entered into the contract. 


The appellant stated in-para. 7 of the plaint that dre plaintiff, to dre knowledge 
°f dre defendant company, sold the said 200 tons of iron scrap purchased from the 
defendant to M/s. Export Corporation who required dre same for shipping purposes. 
This statement does not refer to dre time when dre defendant had the knowledge 
that the scrap iron was required for shipping purposes. From the contents of the 
correspondence, such knowledge, as alreadymentioned, could be possibly had by the 
defendant after 25th October, 1952. Further, this statement in the plaint refers to 
the knowledge of dre sale to the Export Corporation and does not directly refer to 
his knowledge about dre scrap iron being required for export. The respondent, in 
its written statement, denied the statements in para. 7 of the plaint. 


In his deposition, the appellant stated drat the defendant company knew that 
he had sold the goods to the Export Corporation and dre Export Corporation wanted 
the goods for shipping, but in cross-examination, had to state that Ire himself had no 
concern or interest in the business of the Export Corporation, that Ire purchased 
the scrap iron from the defendant company on his own accord and that he had sold 
200 tons of scrap iron to tire Export Corporation on 25th October, 1952. It is 
clear therefore that the respondent company could not have possibly known in 
July, 195a when the contract was made drat the appellant was purchasing scrap iron 
for export through the Export Corporation. The appellant himself stated in cross- 
examination that he talked of selling to the Export Corporation after the close of the 
negotiation with defendant on 25th July, 1952; 


The only other m aterial on which the appellant relies in support of his contention 
is that he had purchased to the knowledge of the respondent company scrap iron 
for export, is the use of the expression ‘very fancy price ’ in the first letter he had 
written to die respondent on gth June, 195 s - The letter said : 

"We take pleasure.to inform you that we are at present purchasing the scrap iron ofthe following 
descriptions at a very fancy price. ’’ 

and required the respondent to communicate die exact quantity of each of die items 
mentioned in that letter, available for sale, together with their lowest price, it is 
urged that when prices were controlled, a suggestion to purchase at a very ancy price 
was a clear indication of the appellant’s purchasing the various items lor purposes o 
export. The offer to purchase at a very fancy price appears to be very remote , and 
slender basis for coming to the conclusion that the respondent company must 
known that the appellant wanted to purchase the items for exp or . , 

of the Controller’s fixing die prices is only this that nobody can aw y ‘ 
a Price higher than the fixed price. The seller is however at liberty to ^ sell me 
article at any price lower than the price fixed. It is tiierefore tha * th PP f - ce 

asked the respondent to quote their lowest prices. Readmes to pay a very panc £ 
could therefore mean a good price within the price limit fixed by die Contrail . 

Whe are therefore of opinion that die High Court was right in J 

Conclusion that the defendant-respondent did not know that die appellant yas p r 
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chasing scrap iron for export. The appellant, on the breach of contract by the res- 
pondent, was entitled, under section 73 of the Contract Act, to receive compema 
tionfor any loss by the damage caused to him which naturally arose m the usual 
course of business from such breach or which the parties knew when they made the 
contract to be likely to result from the breach of it Under section 73 of the Contract 
Act, such compensation is not to be giv en for any remote and indirect loss or 
damage sustained by reason of the breach Now, the loss which could has e naturally 
arisen m lh- usual course of things from the breach of contract by the respondent in 
the present case would be nil The appellant agreed to purchase scrap iron from 
the respondent at Rs 100 per ton It may be presumed he was paying Rs 70, th' 
controlled price, and Rs 30 the balance, for the other incidental charges 
On account of the non-delivery of scrap iron he could hav e purchased the scrap iron 
from the market at the same controlled price and similar incidental charges This 
means the he did not stand to pay a higher price than what he was to pay to the res 
pondent and therefore lie could not have suffered any loss on account of the breach 
of contract by the respondent The actual loss which according to the appellant 
he suffered on account of the breach of contract by the respondent was the result of 
his contracting to sell 200 tons of scrap iron for export to the Export Corporation 
It may be assumed lhat, as stated themarket price of scrap iron for export on 30th 
January, 1 p 0 3 w as the price paid by the Export Corporation for the purchase of 
scrap iron that day ns the parties did not know and could not have known when 
the contract was made in July, 1952 that the scrap iron would be ultimately sold 
by the appellant to the Export Corporation the parties could not have known of 
the likelihood of the loss actually suffered by the appellant, according to him, on 
account of the failure of the respondent to fulfil the contract 

Illustration ( k ) to section 73 of the Contract Act is apt for the purpose of this 
case According to that Illustration the person committing breach of contract has 
to pay to the other party the difference between the contract price of the articles 
agreed to be sold and the sum paid by the other party' for purchasing another article 
on account of the defeault of the first party but the first party has not to pay the 
compensation which the second party had to pay to third parties as he had not been 
told at the time of the contract that the second party was making the purchase or 
t he article for delivery to such third parties 

We therefore hold that the High Court was right in holding that the appellant 
suffered no such damage which he could recover from the respondent 

In view of what we have said above.it is not necessary to discuss whether tlie 
correspondence betwen the parties in June -July, 1932 made out a completed Con 
tract or not and whether the appellant committed breach of contract or not 
The result is that the appeal fads and is dismissed with costs 

K S Appeal dismissed 
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would be permissible to keep or store the iron, for it is common knowledge that building operations 
take .some considerable time and are sometimes held up for shortage of material or other reasons. 
Further the word “ use ” must take its colour from the context in which it is used. In clause 7 the 

expression “ use in accordance with the conditions contained” suggests something done 

positively, e.g., utilisation or disposal. Mere “ non-use ” is not included in “use”. 

It is permissible to refer to the application and the Order to find out the purpose for which the 
iron was obtained. 


Appeal by Special Leave from the Judgment and Order dated 24th August 
1962 of the Allahabad High Court in Government Appeal No. 1379 of 1962. ’ 

B. C. Misra and 0 . P. Ran a, for Appellant. 

J. P. Goyul Advocate, for Respondent. 

The judgment of the Court was delivered by 

Sikri, J.— This appeal by Special Leave is directed against the judgment of the 
Allahabad High Court dismissing the appeal of the State against the judgment of the 
Sessions Judge allowing the appeal cf the respondent and acquitdng him. 

The respondent obtained permits under the Iron and Steel (Control) Order 
1936 — hereinafter referred to as the Control Order — for about 28 tons of iron’ 
including 6 tons of rods, 15 tons of joints and 2 tons ofG.C. sheets. He is alleged to 
have purchased these articles on the basis of the above permits between July, 1957 
and March, 1958. The premits were obtained on three applications made by the 
respondent. Only two applications are in the printed record. The first applica- 
tion is dated 23rd May, 1957, and is addressed to the Provincial Iron and Steel 
Controller, Kanpur, through the District Magistrate, Deoria. In this application 
the respondent stated that he was a political sufferer and he was constructinga public 
temple for which he required five tons of M.S. Round and eight tons of Girder. He 
further stated that the requirements were not available at Deoria and as such the 
application should be considered and forwarded to the Controller for consideration 
and orders. It appears that this application was forwarded, duly recommended, by 
the District Supply Officer, Deoria, and ultimately a permit was given to him by the 
Controller. He made another application dated 7th September, 1957. In this 
application he again stated that he was a political sufferer and he was constructing 
a public temple and dharamshala for which he required certain quantities of iron. 
He further stated that the requirements were not available at Deoria and as such the 
application should be forwarded to the Controller. This application was also re- 
commended and forwarded and ultimately a permit was given to him. On 3rd 
January, 1958, the accused made another application (Exhibit Ka. 9 — not available 
in the printed record) and a permit was given to him by the District Supply Officer 
himself. We may mention that the original permits are not printed in the record, 
and, therefore, we have not been able to see for ourselves as to what are the exact 
conditions contained in die permits. 


It is the case of the prosecution that the respondent after obtainingthematerial s 
sanctioned to him under the permits did not construct any temple or dharamshala 
building at Barhaj Bazar or at any odier place. We may mention that Barhaj 
Bazaar is the place where he lives and the applications which are in the record also 
mention this address. 


Before the Magistrate who tried the case the respondent was put the follow- 
ing question : 

“ It is alleged that the iron obtained under the permits mentioned in questions 2, 3 and 4 was 
not utilised for the purpose for which it was taken. What have you to say in this respect 

The respondent’s reply was : 

“ No. Whatever iron I got, I used it in the temple situate in mauza Tinhari, P. S. Madhuban, 
district Azamgarh, which is my place of residence as well. 

Before the Magistrate die accused had admitted to have purchased about 17 
tons of iron. The Magistrate held it proved that the accused had at least purchased 
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one ton more from on Mrshn La) P W ^ Thus, he came to the conclusion that the 
accused had purchased at least 18 tons of iron 1 lie further held that on the evidence 
it was dear that only 3/4 tons of rods had been utilised in the building constructed 
at Tlnhan, but as the building had been constructed between 19 43 52, no portion of 
the iron obtained by the accused had been utilised for the purpose for vduch it was 
procured He further held that the accused had disposed of the iron wrongfully 
at Kanpur and did not even bring the same to Barhaj Bazar or Ttnhar Accordingly 
he held that the respondent liad contravened the provisions of claus' 7 of the Control 
Order 

The respondent filed an appeal before the Sessions Judge The Sessions Judge 
held that barring a very small quantity of iron, the remaining quantity that was 
received by the respondent had not been utilised in the temple or dharamhala at 
Tinhan Differing from the Magistrate, he held that it was not proved by any cyi- 
dence that the respondent had actually sold the excess quantity at Kanpur He 
then obseived that 

* in the absence of any such evidence the possibility of ihe appellant retamirg I be iron at some other 
place u not completely excluded 

Then construing clause 7 of die Control Order, he observed that, 

* in tbc aforesaid section there u no mention that the iron purchased should be utiii ctl at any parti- 
cular place or will in a particular period The condition m the \anous permits granted to the appel 
hint war nnp!> this that he should utilise the iron in erecting a temple or ttunnxrola In tl e town cl 
Barhaj It may be noted that the main purpose war the construction of a temple and dheramula 
the place where it was to be constructed does not appear to have much s gnifkance I urt her no line- 
limit it given during which the entire quantity Of iron should be uulised ' 

Accordingly he held that there liad been no contravention of clause 7 of the Control 
Order 

The State appealed to the High Court Srnastava, J , dismissed the appeal 
holding that there had been no contravention of clause 7 of die Control Order 
According to him, two essentials ate necessary before there can be contravention of 
clause 7 

* In rhe first place the iron and steel should be ‘ incd ’ , secondly it should be used otl ensue than in 
accordance with ihe conditions contained or incorporated in the document v.1 tch vai the aut) ©Mjr 
for the acquisition. ’ 

He held diat the first condition liad not been fulfilled because it liad not been proved 
that die respondent liad used the iron which lie had obtained on the basts of the 
permit It appears that die findings of die learned Sessions Judge, as well as die MagiS 
trate, that he had not used or utilised the remaining portions of the iron and steel 
at all were not questioned before luin Accordmg to lum, if the remaining quantity 
of iron was still unutilised or unused, then die respondent could not Ire said to hast 
done anydimg contrary to clause 7 He further held diat the second condition had 
also not been fulfilled because the permit itself contained only one condition printed 
on its bade, TJus condition was ** that the materials required against the permit 
will be used only for the purpose for wluch it was ashed lor and has been given ” 
According to lum, it is not permissible to refer to the application made for the permit 
because the only document that can be looked at is the permit He was, however, 
prepared to concede that 

**»t isahoopen to the oficer to mention in the permit that it is Leirg granted for il e purpose rim ti -red 
In ihe a FT .1 cation. That may be a shortcut for aimdirg t! e trouble of micros in tie |<nwt *1* 
dm Is of the purpose In that ca»e it may he pcmiswb e to refer to the application * 

In spite of this concession, he concluded that, 
wSen even that is not done in (act no cond uon is ment on'd in U c p emit S t all about if e r ^rJ5<r 
in which tie iron or steel is to be indued it cannot fce said that a cor dmer cf the petrtit hai teen 
btoV-n became ihe an nrante green in the applicatior Las j ot been earned cut 

Mr B C Mura, learned Counsel for the appellant, has urged before us that on 
the facts found by the learned Session Judge, clause 7 of the Co ntro 1 Order lias l>em 
contravened }{c tap that the word use ’ in clause 7 includes "kept f if eventual 
use for another purpose.” Jfe rays that jf one sto-es iron and s cel, one uses it aad 
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the word “ use ” does not imply consumption only. Relying on Maxwell on Inter- 
pietation of Statutes, Eleventh Edition, page 266, he says that we should give a 
wide construction to the word “ use ” in clause 7. 

Clause 5 and the relevant portion of clause 7 of the Control Order are as follows: 

“ 5. Ditpj-alr .— No person, who acquires iron or steel under clause 4, or no producer shall dis- 
pose ot or agree to dispose of or export or agree to export from any place to which this Order extends 
any iron or steel, except in accordance with the conditions contained or incorporated in a special or 
general written order of the Controller. 

7. Use of Iron, and Steel to conform to conditions governing acquisition. — A person acquiring iron or steel 
in accordance with the provisions of clause 4 shall not use the iron or steel othenvise than in accordance 
with any conditions contained or incorporated in the document which avas the authority for the acqui- 

We arc tinablc to accede to the above contentions. There is no provision in the 
Control Order requiring that iron or steel acquired under the Control Order should 
be utilised within a specified time. If it had been the intention to include keeping 
or storing within the word ‘ use ’ there would have been some provision regard- 
ing the period during which it would be permissible to keep or store the iron, 
for it is common knowledge that building operations take some considerable time 
and are sometimes held up for shortage of material or other reasons. Further 
the word 1 use ’ must take its colour from the context in which it is used. In clause 
7 the expression “use. . .in accordance with the conditions contained” suggests some- 
thing done positively, e.g. utilisation or disposal. Mere ‘ non-use ’, in our opinion', 
is not included in the word ‘ use \ The passage relied on by the learned Counsel 
in Maxwell is as follows : 


“ Wide Sense given to words . — The rule of construction, however, whenever invoked comes 
attended with qualifications and other rules no less important, and it is by the light wh ch each contri- 
butes that the meaning must be determined. Among them is the rule that the sense of the words is 
to be adopted which best harmonises with the context and promotes in the fullest manner the policy 
and object of the legislature. The paramount object, in construing penal as well as other statutes, is 
to ascertain the legislative intent, and the rule of strict construction is not violated by permitting the 
Words to have their full meaning, or the more extensive of two meanings, when best effectuating the 
intention- They are, indeed, frequently taken in the widest sense, sometimes even m a sense more 
wide than etymologically belongs or is populariy attached to them, in order to carry out eflectuafiy 
the legislative intent, or, to use Sir Edward Coke’s words to suppress the mischief and advance the 
remedy. ” 

But this passage does not warrant the giving of a meaning to a word apart from 
the context in which it is used. There is no doubt that the Legislative intent of die 
Control Order is that this essentia) commodity should be utilised in accordance with 
the conditions contained in the permit, but no clause in this Control Order evinces a 
legislative intent that a mere non-user is also prohibited and made punishable. 

The learned Counsel referred to London County Council v. Wood 1 , but we do. not 
derive any assistance from that case. The Head-note brings out the point decided 
in that case as follows : 


“The Highways and Locomotives Act, 1878, provides by section 3- that A county au lority 

may make by-laws for granting annual licences to locomotives used within their 

county. ’ And by a by-law made by the London County Council under that section it was provided 
that ‘ no locomotive shall be used on any Highway within the County of London until an annual 
licence for the use of the same shall have been obtained from the council by the owner thcieo . 


Held, that a steam-roller which was not at the time being employed in road-making, but ws 
merely passing through the county to a destination outside was being used within the coun y vith 
in the meaning of the section and the by-law. ” 

In the context, the word “ used ” was, with respect properly construed. Collins, J., 
held that, 

“ the object of the Act was evidently to protect the highways, and the eff-ct of arie^^ ” 
u P°a the highways may be just the same whether it be eng a g e d m men - 

In conclusion we hold that it has not been established that the respondent a 

used the iron acquired by him in contravention of clause 7 ofth- Control urqcr. 


1. L.R. (1897) 2 Q..B. 482. 
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The learned Counsel further urges that the High Court erred in holding that the 
application cannot be referred to for the purpose of construing the conditions appear 
mg in the perrrit, the condition being that ‘ the materials acquired against a permit 
will be used only for the purpose for which it svas asked for and has b*en g«en ' 
J{e says that the expression * the purpose for which it was asked for ” refers back to 
the application, and die expression “ has given ” refers back to the Order There is 
some force in what he urges Vic are unable to sustain the finding of the High Court 
that it is not permissible to refer to the application and the order to find out the 
purpose for winch the iron was obtained But e\ en if we look at the applications, 
which are m the punted record, the purpose mentioned is only construction of a 
temple, in the application dated 23rd Mav, 1957 and temple and dharamshala in the 
application dated 7th September 1957 These applications do not disclose that (fte 
respondent wanted to construct die temple and dharamshala at any particular place 
It is urged that the sentence which occurs in both the applications, namely, tliat the 
resquirements arc not available at Deoria, shows that the purpose for which the 
iron and steel was required was for construction of a temple and dhanrashala in the 
district of Deoria This argument is sought to be reinforced by asserting that a 
District Magistrate was not empowered to recommend applications for iron required 

for works to be constructed outside the District, and therefore it must be held that 

the purpose was construction of a temple and dharamshala in the district of Deoria 
However, no orders showing die jurisdiction oC the District Magistrate in respect of 
this matter has been shown to us, and w e are unable to conclude from the applications 
that the purpose was construction of a temple and dharamshala in the district of 
Deoria alone 

Accordingly we hold that the respondent has not contras cned clause 7 of 
the Control Order The appeal accordingly fails and is dismissed 

K.S Appeal dumusti 

THE SUPREME COURT OF INDIA 
[Civil Appellate Jurisdiction ) 

Present — K. Sited a Rao, J C Shaii and R S Bachawat, JJ 
The Cochin State Power and Light Corporation, Ltd Appellant* 

v 

The State of Kerala . Respondent 

Electricity Art (/ Y »/ 1910) (ax amended by Act XXXII of 1959), section G — Scope — Cite!' icily Boasl 
for the state exemswg opium to fvreha e l he unJntahing but notice to licensee not being in accordance with lew— 
Effect — Slate Coremment if rested tenth the option under section G (2) of the emended Act 

Awummg without deciding that the opt on of purchasing the undertaking on the expiry of the 
period of 2a yean specified in the 1 ccnie wasava lahle under section 6 (I) of the Electricity Act (1910) 
(as amended in 19a9) such option vested in the State Electricity Board and in the instant case as the 
Board duly elected to purchase the undertaking the State Government acquiring no right or opt on 
of purchasing the undertaking under section G It cannot be said that as the Board had not g wn 
notice to the State Government as required by section 6 (4) it must be deemed to have elected not t° 
purchase the undertaking Section 6 came into force on 5th September, 19j9, and In the Instant 
case the relevant period expired on 3rd December, 19G0 In the circumstances the giving of ihe re- 
quisite notice of 18 months in respect of the option of purchase on the expiry of 2nd December 196® 
was impossible from the commencement of section 6. The performance of this impouikfe duty B"-* 
be executed in accordance w th the m ax im, lee non eegit ad tmpoiitbiha (the law does cot compel *1 e 
doing of impossibilities) and sub-section (4) of section 6 must be construed as not being applicable to 
a ease where compliance with it is imnomible 

By notice served upon the licensee the Board duly elected to purchase the undertaking on the 
expiry of 2a years. Consequently, the Sate Government never became vested with the option of 
purchasing the undertaking under section 6 (2) The Sate Government must, therefore, be ra (rutt- 
ed froci taking action under its notice of 20tb November, 1939 


*CA-V> B37 of 1SC3 


25th February, S9CX 
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Appeal from the Judgment and Order, dated 4th October, 1962 of the Kerala 
High Court, Ernakulam, in Writ Appeal No. 17 of 1962. 

A. V. Viswanatha Sastri, Senior Advocate (Anm B. Saharaya and Sardar Bahadur, 
Advocates, with him), for Appellant. 


V. P. Gopalan Ndmbiar, Advocate-General for the State of Kerala (V. A . 
Seyid Muhammad, Advocate, with him), for Respondent. 

The Judgment of the Court was delivered by 

Bachawat, J. — The short question in this appeal is whether the proposed acquisi- 
tion of the electrical supply undertaking of the appellant by the State of Kerala 
in pursuance of the notice, Exhibit G, dated 20th November, 1959 is authorised 
by section 6 of the Indian Electricity Act, 1910. 

The appellant is the holder of a licence for the supply of electrical energy in 
Ernakulam and other places in Cochin. The licence was originally granted to 
the managing agents of the appellant under the Cochin Electricity Regulation III 
of 1 102 then in force in Cochin and subsequently assigned to the appellant with 
the permission of the CocMn Government. On the merger of Travancore-Cochin 
with die Union of India, the Indian Electricity Act, 1910 was made applicable by 
the Part B States Laws Act, 1951 (III of 1951) to the Travancore-Cochin 
area, and the Cochin Electricity Regulation stood repealed. The Electricity 
(Supply) Act, 1948 ( LIV of 1948) was also made applicable to the Travancore- 
Cochin area by the Part B States Laws Act, 1951. On 31st March, 1957 the Kerala 
Electricity Board was constituted, and by section 71 of Act LIV of 1948. any right 
and option to purchase the undertaking of the licensee under the Indian Electricity 
Act, 1910 was transferred to and vested in the Board. Now, the right or option to 
purchase the undertaking of a licensee under section 7 (1) of the Indian Electricity 
Act, 1910 then in force was exercisable “on the expiration of such period not 
exceeding fifty years, and of every such subsequent period, not exceeding twenty 
years as shall be specified in this behalf in the licence”. Sub-section (4) of section 7 
provided : 

“ Not less than two years’ notice in writing of any election to purchase under this section shall be 
served upon the licensee by the local authority or the State Government, as the case may be. ” 


Clause 15 {a) of the licence held by the" appellant provides : 

“ The option of purchase given by section 7, sub-section ( 1 ) of the Regulation shall first be exer- 
cisable on the expiration of 25 years from the commencement of this licence and on the expiration of 
every subsequent period of ten years during the continuance of this licence. ” 

Section 7 (1) of the Indian Electricity Act, 1910 corresponds to section 7 (i) of the 
Regulation, that is to say, of the Cochin Electricity Regulation. The date of the 
commencement of the licence is 3rd December, 1935. The period of 25 years 
mentioned in clause 15 (a) of the licence expired on 2nd December, i960. The 
last date for giving the two years’ notice of the election to purchase on the expiry 
of 2nd December, i960 required under section 7 (4) -of the Indian Electricity Act, 
1910 expired on 2nd December, 1 958- On nth February, i959> State Electri- 
city Board served on the appellant a notice. Exhibit B, of its election to purchase 
the undertaking of the appellant on the expiry of 2nd December, i960, but this 
notice not being in accordance with section 7 (4) was 110 legal effect. 


By the Indian Electricity (Amendment) Act, . 1959 (XXXII of r 959)> 
section 6 now in force was substituted for the old section 7 of the Indian Electricity 
Act, 1910, with effect from 5th September, 1959. Section 6 of the Indian Electricity 
Act, igio now in force reads : 


“ 6. (1) Where a licence has been granted to any person not being a local authority, the State 
Electricity Board shall, — 

(a) in the ( 


ard shall, — 

v~, .he case of a licence granted before the commencement of the Indian Electricity (Amend- 
ment) Act, 1959, on the expiration of each such period as is specified m the licence ; and 


UU lilt- VI 1 -* 

. (4) in the case of a licence granted on or after commencement of the sail d Act, on the ^P^° n 

°f such period not exceeding twenty years and of every such subsequent period, no t exceeding ten > ears, 
shall be specified in this behali in the licence ; 


s c j— -27 
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have the opuon orpurehasmg the undertaking and such option shall be exercised by the State Electn 
city Board serving upon the licensee a notice in writing of not less than one year rcti unng the licensee 
to sell the undertaking to it at the expiry of the relevant period referred loin this sub-section 

(2) Where A State Electricity Board has not been constituted or if constituted does rot elect 
to purchase the undertaking the State Government shall have the like opuon to be exercisied in the 
like manner of purchasing the undertaking 

(3) Where neither the State Electricity Board nor the State Gm err merit elects to purchase tie 
undertaking any local authority constituted for an area within wl ich the wt ole of the area of supply 
is included shall have the like option to be exercised in the like manner of purchasing the undertaking 

(4, If the State Electricity Board intends to exercise ‘ the option of purchasing the undertaking 1 
under tHi section it shall send an intimation in writing of such intention to the State Govenurn’t at 
least eighteen months before the expiry of the relevant period ref-rred to in sub-section (I) and if ro 
such i.itimation as aforesaid is received by tl c State Government the State Elcctncily Board shall be 
deemed to have elected not to purchase the undertaking 

(a) IfiheSiateGoscrTunentintendstoexeraseiheopiionofpurcIiasmglJ cundcrtakirg under 
thissecuon it shall send an int mation in writing of such intention to tl c local authority ifany referred 
tom tub-section (3} atlerst fifteen months before the expiry of the relevant period referred to m sub- 
section ( l ) anti if no such intimation as aforesaid is received by tl e local authority tl e Stale Covero- 
nieot shall be deemed to have elected not to purchase the undertaking 

(C) Where a not cc ex'- cuing the option of purchasing the undertaking has been served upon 
the licensee under this section the licensee shall deliver ihc undertaking to the State Electricity Board 
the State Goverrtrtc-it or the local authority as t) e case may be on the expiration of the relevant 
period referred to in sub-section (I) pending the determination and payment of the purchase price 


(71 Where an undertaking is purchased under tl is section ll e purclaser shall pay to the 
licensee the purchase pnee determined in accordance with the provisioia of sub-section (4) of section 
7-A_ ” 


On 24th October 19^9 the State Electricity Board served upon the appellant 
a nonet., Lxhibit D, of its election to purchase tlte undertaking on the expiry of 
2nd December, i960 On 29th October, 1959 the State Electricity Board served 
upon the appellant another notice, Exhibit L, of its election On 20th November, 
> 959 . die State Government served upon the appellant a notice, Exhibit G, of its 
election to purchase the undertaking on the expiry of 2nd December, 19CO On 
14th November, 19C0, the appellant filed a writ petition in the High Court of Kerala 
mpleading the State of Kerala and die Kerala State Electncity Board and asking 
or the issue of appropriate w nts and orders restraining them from taking any action 
pursuant to the notices Exhibits B, D, E, and G On 2odi December, 1961, a 
learned single Judge of die High Court passed the following order 

“In view of ihe representation made before me by both tbe learned Advocate-General appeanrg 
fortheSute the 1st respondent and Mr knitwaiwami Iyengar lean ed Counsel appearing for tie 
Kerala Stale Electricity Board Ihe second reipondent lhat for the purpose of this wnt petition lie 
notices issued by the Kerala State Electncity Eoard EO 11 L 1 s B D and E can be ignored 11 follows that 
neither the 1st respondent nor the 2nd respondent has any jurisdiction or power to tike any action 
on the basis ofExhibitsB, Dor E Invicwofthe tier thxt I am upholding the action of lie State 
Government, who had issued th e nonce Exhibits G 1 1 fellows lliat the 1st respondent alore isenUlled to 
tale further acuojiurdrT the Act in pursuance of the notice Exhibits G issued and sent along wiib 
the covering latter Exhibits F, on 2 Odi Ken ember 1<Jj9 It follows subject to what is slated about 
Exhibits B, D and E, that the wnt petition has to be dismissed There will be no order as to costs. ’ 
The effect of this order was that the State Electricity Board waived and abandoned 
all its rights of pursuance of the unit' rtaking under die notices. Exhibits B, D and 1 , 
and neither the Kerala State Electricity Board nor die State of Kerala had any 
jurisdiction or power to take any action on the basts of those notices, and save as 
aforesa d, the writ petition was dismissed, and it was held diat the State Govern- 
ment was entitled to fake further action under its notice, Exits bit G Aggrieved 
by this order, the appellant fil'd an appeal in die Kerala High Court implcadirz 
die State Government only as the party reipondent The State l lectricity Board 
did not fi’e any appeal from die order of the learned single Judge. By its judgment 
dated {th October, 1962, a Divmon Ben-h of di- High Court dismissed die appeaL 
In paragraph 15 of its judgment, the Bench observ cd 

" In it» p-u on ihe appellant uW for relief, both arum! ihe State Govmunfnt and the St* e 
E.<xtrvity Board 1 towrver ui tl e courv* of the bean g of the pe 1 ic-ju ihe Board rave up 10 clair* 
under ExJub. • B D and E and o-ily tl e clum of the State (Kwen-vji! xx.Art Eaiibi C wax 
tarvaain! The petilKm wm, in effect aPowed a?u at the IR aril Tl <• Eo«rtI has not ar-peilcd 
a. d 11 M 1 p“rry to tbe preieit appeal and 10 notice* ri-y therefore be iB-ored except to the 
txteut that they *z*V *u«t the njh j of tbe State Goverrmenu “ 
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The appellant now appeals to this Court under a certificate granted by the Wish 
Court under Articles 133 (i) (a) and 133 (1) (c) of the Constitution. ' ' 

On behalf of the appellant, Mr. Viswanatha Sastry contended that ( 1) as the 
two. years noticehn writing of the election to purchase the undertaking on the 
expiry of 2nd December, i960 was not served on the appellant as required by the 
old section 7 (4) of the Indian Electricity Act, 1910, the appellant acquired a vested 
right to hold the licence until the expiry of a further period of ten vears, that is to 
say, until 2nd December, 1970, and this vested right was not taken away either 
expressly or by necessary implication by the new section 6 of the Indian Electricity 
Act, 1910 introduced by the amending Act WX 4 I of 1958 > (2) the expression £C on 
tire expiration of each such period as is specified in the licence ” in the new section 
6(0 ( a ) means a period which has not expired and on the expiry of which the option 
may be legally exercised, and since in the absence of tire two years’ notice required 
under tire old section 7 (4), the option of purchase on the expiry of 2nd December, 
i960 could not be legally exercised, the new section 6 (1) did not confer any option 
of purchase on the expiry of 2nd December, r 960 and tire first option exercised 
under the new section 6 (1) would be on the expiry of 2nd December, 1970; 
(3) sub-sections (4) and (5) of the' new section 6 show that the period on the expiry of 
which the option under sub-section (1) of section 6 is exercisable, is a period which 
would expire at least 18 mondrs after the coming into force of the new section 6 
that is to say, after 5th September, 1959, and since die period expiring on 2nd 
December, ig6o_is not'such a period, the new section 6(1) did not confer any option 
of purchase on The expiry of 2nd December, i960 ; and (4) in any event, the State 
Electricity Board having duly elected to purchase the undertaking on the expiry 
qf 2nd December, .1960, the State Government acquired no option of purchase 
under sub-section (2) of section 6 of the Indian Electricity Act, 1910. 


On behalf of the respondent Mr. V. P. Gopalan Nambiar, the Advocate- 
General of Kerala; contended (1) that the absence of two years’ notice under the 
old section 7 (4) of die Indian Electricity Act, 1910 did not confer upon the 
appellant a vested right to hold the licence until the expiry of 2nd December, 1970, 
and the immunity from compulsory purchase under the old section 7 arising from 
the non-service of'the requisite two years’ notice could be, and, in fact, was taken 
away, by die-new section 6, which required only one year’s notice of intention to 
purchase the undertaking ; (2) assuming diat the appellant acquired under the 

old section 7 a vested right to hold the licence until 2nd December, 1970, such vested 
right was taken away by the new section 6, which expressly applies to licences granted 
before its commencement, and the period of 25 years is a period specified, in the 
licence on the expiry of which the option of purchase was legally exercisable ; 

( 3 ) sub-sections (4) and (5) of the new section 6 did not cut down the plain meaning 
of sub-section (1) of the section and the option on the expiry of the period of 25. years 
was vested under sub-section (1) of section 6, though this period, dm not 
expire 18 months after 5th September, 1959 > an 6 ( 4 ) as the State Electricity Boar 
did not send to the State Government any intimation in writing of its intention to 
exercise the option on the expiry of 2nd December, i960 as required by sub-section 

(4) of section 6 the Board must be deemed to have elected not to exercise this 
option, and consequently by sub-section (2) of section 6, the State Go\ ernmen 
is vested with the option. 

We think that the fourth contention of Mr. Viswanatha Sastry is sound, and 
should be accepted. Assuming, without deciding, that the option o pure 
the undertaking on the expiry of the period of 25 years specified in t le icenc v> 
available under sub-section (1) of section 6, such option vested in the State .Electri- 
city Board, and as the Board duly elected to purchase the undertaking Ma 
Government acquired no right or option of purchasing the un e 5 
section 6. On this ground alone, the appeal should be al owe., other 

of die matter, we do not think it necessary to express, any opini 
contentions urged before us. As far as the State Electricity’ 0 ’ - 

has abandoned and waived its option of purchase on the expiry o 5 y • 
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Sub-icction ( 0 ®f section G expressly vest? in the State Electricity Board the 
option of purchase on the expiry of the relevant period specified in the licence. But 
the State Government claims that under sub-scction (2) of section 6 it is now vested 
with the option. Now, under sub-section {2) of section 6, the State Government 
would be vested with the option only “where a State Electricity Board has not 
been constituted, or if constituted, does not elect to purchase the undertaking". 
It is common case that the State Electricity Board was duly constituted. But die 
State Government claims that die State Electricity Board did not elect to purchase 
the undertaking For this purpose, the State Government relies upon die deeming 
provisions of sub-section (4) of section 6, and contends that as the Board did not 
send to the State Government any intimation in writing of its intention to exercut 
the option as required by the sub-section the Board must be deemed to have electee 
not to purchase the undertaking Now, the effect of sub-section (4) read with 
sub-section (2) of section 6 is that on failure of the Board to give the notice prescribed 
by sub-section (4), the option vested in the Board under sub-section (1) of section 6 
was liable to be divested Sub-section (4) of section 6 imposed upon the Board 
the duty of giving after the coming into force of section 6 a notice in writing of 
its mtemion to exercise the option at least 18 months before the expiry of the relevant 
period. Section 6 came into force on 5th September, 1959, and the relevant period 
expired on 3rd December, i960 In the circumstances, the giving of the requisite 
notice of 18 months in respect of the option of purchase on the expiry of 2nd 
December, i960 was impossible from the very commencement of section 6. The 
performance of this impossible duty must be excused m accordance with the maxim, 
lex non cogit adimposnbilta (the law does not compel the doing ofimposnbiljties), and 
sub-section (4) of section 6 must be construed as not being applicable to a case 
where compliance with it is impossible. We must therefore, hold that the State 
Electricity Board w as not required to give the notice under sub-section (4) of section 
,, of its option of purchase on the expiry of 25 years It must follow that 

the Board cannot be deemed to have elected not to purchase the undertaking under 
sub-section (4) of section 6. By the notice served upon the appellant, die Board 
duly elected to purchase the undertaking on the expiry' of 25 yeari. Consequently, 
the Mate Government never became vested with the option of purchasing the 
undertaking under sub-section (2) of section G. The State Government roust, 
Uierelore, be restrained from taking action under its notice. Exhibit G, dated 20th 
member, 1959. 

, *. n result, the appeal is allowed, and the respondent Stale of Kerala is 
restrained lrom taking any action under the notice. Exhibit G, dated 20th Nov ember, 
l “* ie rcs pondent shall pay to die appellant the costs in this Court. We 
uircct the parties to pay and bear their own costs in the Courts below. 

Appeal altrxed. 


THE SUPREME COURT OF INDIA. 

^ (Civil Appellate Jurisdiction.) 

Presett ; K. Sueba Rao, J. C. Shah ahd R. S. Baciiawat, JJ. 
Nawabzada Sytd Zainuddin Hossain Mirza alias Luddan Saheb 

and others .. Appellants' 


Satyendra Nath Bose and others , , Respondents. 

RdarZeniRj/OTwrdrl (.VA X •/ 1 9 SG), tret tat H — Cam b} nortgagrt — Limitation — ConhJirtttons 
aeeucm J t of the Bihar Lapd Reform, Act fao lie period oflinuttlion dux month, from die d»<e 
prmenbed thereunder formal,^ tueb a claim. Ii,» no doubt implicit w lie novnor, dal the chum 
toreeov TT the amount under the mortgage thould be ndautirg, that i, to My, it thould cot hi*« 
become tarred But whether the eUim on tie mortgage u barred or not may ate depend upon 
another quett.on whether a decree ha, been obtained on the Mid mortgage or pot. If no «tt U t 
bt-n filed the gate* O^er wilt hare to axrrtain wl -ihcr on the date d e claim it nude a iuIW 


•&A. No. “CO of 1903 . 


2jih February, I 5 C 5 . 
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enforce that mortgage is barred. If a decree has been obtained, the Claims Officer will have to 
ascertain whether on the date the claim is made the decree has become barred. If the Claims 
Officer is satisfied that it is in time cither because the mortgage claim is within the prescribed time or 
because the decree is not barred by limitation, he proceeds to ascertain the amount due under the 
mortgage in the manner prescribed by the Act and the Rules made thereunder and, if a decree is 
madeeven by reopening it. 

In the instant case where the mortgagee in his claim petition expressly stated that a decree was 
obtained on the mortgage the High Court was quite justified in holding that the claim was also in 
substance based on the foreign decree which would be within time under Article 117 of the Limitation 
Act. 


Appeal by Special Leave from the Judgment and Order dated 24th August, 
1961 of the Board, constituted under section 1 8 of the Bihar Land Reforms Act, 
1950, in Claim Appeal No. 61 of 1956. 

A. V. Viswanatha Sctslri , Senior Advocate (J. C. Sinha and K. K. Sinha, Advocates, 
with him), for Appellants. 

B. Sen, Senior Advocate, (S. JV. Mukherjee, Advocate, with him), 'for Respon- 
dents. 


The Judgment of the Court was delivered by 


Subba Rao, J.— One Kumar Pramatha Nath Roy advanced 5 loans to the 
predecessors-in-interest of the appellants and the opposite parties 1 to 5 before the 
Claims Officer on the mortgages of Khagra Estate which was jointly owned by them. 
Out of the said mortgages, the appellants’ predecessors-in-interest executed 3 
mortgages, Exhibits i-B, i-C and i-D, dated 30th September, 1927, 30th June, 
1932, and 23rd June, 1935, respectively. The said Kumar Pramatha Nath Roy 
filed Title Mortgage Suit No. 3/13 of 1937 in the Court of the Subordinate Judge, 
Dinajpur, to enforce the mortgages and obtained a decree therein. The mortgagee 
and some of the mortgagors filed appeals in the Dacca High Court against the said 
decree. On 18th August, 1949, by a common judgment a mortgage decree was 
made by the High Court in favour of the mortgagee whereunder the appellants 
were made liable to pay a sum of Rs. 10,27,594-9-b. Subsequently the said Estate 
was notified under section 3 of the Bihar Land Reforms Act, 1950, hereinafter called 
the Act. Thereafter, on 27th October, 1952, the mortgagee filed a petition under 
section 14 (1) of the Act in the Court of the Subordinate Judge, Claims Officer, 
Bhagalpur Division, Purnea Camp, setting up his claim to the amount due to him 
from the appellants in terms of section 16 of the Act. To that petition he made 
the legal representatives of the original mortgagors of all the five mortgages as 
parties. Opposite parties 6 to 12 are the appellants, who represent the mortgagors 
under Exhibits i-B, i-C and i-D ; and opposite parties 1 to 5 represent the 
mortgagors under other mortgages with which we are not now concerned. Respon- 
dents 1 to 5, though they filed a written statement, remained ex parte. Respondents 
6 to 12 contested the petition. They not only questioned the correctness of the 
amount' claimed as due from them but also pleaded that the claim under the mort- 
gages was barred by limitation. 


The learned Subordinate Judge held that the claimant had proved his claim 
ex parte against the opposite parties Nos. 1 to 5'; so far as the appellants were con- 
cerned he held that a sum of Rs. 8,50,253 towards principal and Rs. 1 , 1 7,625 towards 
interest were due from them under Exhibits i-B, i-C and i-D. But he held mat 
the claim in respect of the said 3 mortgages was barred by limitation. In that view, 
he dismissed the claim so far as opposite parties 6 to 12 were concerned and allowed 
it against opposite parties 1 to 5. Kumar Pramatha Nath Roy, i.e., t le c aiman, 
and the Trustees of Kumar P/amatha Nath Roy Public Charitable Trust 
presumably the -Trust was created' by the said Roy in respect of the mortgages ^ 
preferred an appeal, Claim Appeal No. 61 of 1956, to the High our 0 J 
at Patna, which was the Board appointed under section 17 oft e c _ Court 
appeal lay against an order of the Claims Officer under the Ac . & based' 

°n a construction of the pleadings,- came to the conclusion tha within 

on the mortgage d ecree of the Pakistan High Court and, therefore, it was within 
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fame under section 117 of the Limitation Act As regards the amount chime J, 
observing that the leamed Counsel for the parties had not challenged the correct 
ness of the finding of the learned Claims Officer so far as the amount payable to 
the claimant was concerned, u affirmed the amount declared by the said Officer 
as due from the appellants 

This appeal is filed against that order by the opposite parties G to 12 after obtain* 
ing the Special Leave of this Court We arc not concerned m this appeal with 
the rights of opposite parties 1 to •> as they are not parties in this appeal 

Mr A V Viswanatha Sastn learned Counsel for the appellants raised before 
us the following 2 points (_i) rhe r*spond*nts made a claim only on the basis of 
the mortgage deeds and, therefore, the High Court went wrong in giving them a 
relief on a new cause of action namely , the foreign judgment of the Pakistan High 
Court , and te) even if the H gh Court was right in that rcgard.it went Wrong in 
accepting the finding of die Subordinate Judge as regards the amount due from 
them on a misapprehension that die appellants had not challenged the correctness 
of the finding of the learned Subordinate Judge in that regard 

Mr B Sen, appearing for the respondents while supporting the findings of the 
High Court, contended that in case a remand to die Claims Officer was necessaiy 
»t should be made clear tliat the question whether and to what extent the findings 
of the High Court of Pakistan would be binding on the Claims Officer should be 
left open to the decision of die said Officer 

The first question turns upon the pleadings in the case, having regard to the 
relevant provisions of the Act At the outset it would he convenient to notice the 
reJev ant prov isions of the Act 

' Sfctm 14 fl) — Every creditor whose debt it secured by the mortgsge ®f. or is * charge oj\ 
estate or tenure or part thereof vetted in the State under tectum 3 or 3 A may wtlhm * 1 * month* «* 
date oftuch voting or the date op wh chinch cred torndinxnsetaed under tt e provision* of cpu»* 
(g) of section 4 or will in three months from the date of appointment of the Claims Officer wlichever 
date u later, notify in the prescribed manner hit claim in writing loa Claims Officer 10 be appoin <0 
by the State Government for the purpose of determining the amount of debt legally and justly payable 
to each creditor in respect of his cU m. 

Sumo 1 la — Ercry creditor submitting hi* claim in compliance with the provisions of section .14 
inall fumuh along with hii written statement of claims full particulars thereof and shall, within 
ltieh tune at the Claims Officer may appoint produce all documents which are in hu ponemon p®*" 
or control (including cutties in bools of account*) On w! »ch he relic* to support his claim, lOgetl er 
with a true copy of every such document. 

Sirfion 16 — (1) Tfe Ga ms Officer shall In accordance with the Hides to be made under ill* 
determine the principal amdunt justly due to each creditor and tl eSnterest (if any) due at ti c 
date of such determination in respect of such principal amount 

(2) In determining the principal amount and interest under subjection (I), tb Qaims 
Officer shall proceed in the following manner • — j 

(a) he shall ascertain the amount of the prmcioa! originally advanced in each case Irrespective 
of the closing of accounts, execution of fresh bonds, of decree or order of a Court ’ 

The gut of the said provisions relevant to the present enquiry may be stated thus * 
Every creditor whose d*bt is secured by a mortgage of any estate may fde a claim 
within C mondis of the elate of the vesting of the said estate in the State He shall 
furnish along with his claim the full particulars thereof. He sliall produce all hu 
documents on which he relies to support his claim within ume appointed by the 
Claims Officer The Claims Officer then in accordance with die. rules prescribed 
determines the principal amount due on the mortgage irrespective of the closing of 
accounts, execution of fresh bonds, of decree or order of a Court It will be nouerd 
that under the scheme of the said provavic ns the claimant shall give the particular* 
of tlie mortgage , and the Claims Officer lor the purpose of ascertaining the amount 
due theieon under the provisions of the Act and the Rules mule thereunder ** 
empowered to reopen even a decree made on the liaus of die said mortga ge Secti m 
14 fixes the period of Limitation of G mondis from the date prescribed diereundcr 
for making such a claim. It is no doubt inn’icit in die p-ov 1 cm tliat the claim 10 
recover die amount under die mortgage should be summing , that xs to sa>» J* 
dwtxld not have becom- barred. Bar whether die claim on die mortgage is barred 
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or not may also depend upon another question whether a decree has been obtained 
on die said mortgage or not. If no suit has been filed, the Claims Officer will have 
to ascertain whether on the date the claim is made a suit to enforce that mortgage 
is barred. If a decree has been obtained, the Claims Officer will have to ascertain 
whether on the date the claim is made the decree has become barred. If, this 
distinction between the limitation prescribed under the Act for making a claim under 
section 14 of the Act and tire bar of the claim outside the Act is borne in mind, 
much of tire confusion raised in this case would disappear. To put it differently, 
when a claim is made before the Claims Officer, he has to consider two questions, 
namely, (i) whether the claim is made vvithin 6 months from the prescribed date ; 
and (ii) if it is so made whether tire claim to recover the amount is barred by limita- 
tion. If he is satisfied that it is in time either because the mortgage claim is within 
the prescribed time or because the decree is not barred by limitation, he proceeds 
to ascertain the amount due under the mortgage in the manner prescribed by the 
Act and the Rules made thereunder and, if a decree is made, even by reopening it. 

With this background let us look at the claim petition. In tire claim petition 
the particulars of the mortgages were given, the amounts payable under each of the 
mortgages were stated, the fact that a suit was filed in the Court of the Subordinate 
Judge, Dinajpur, and that it finally ended in a decree by the Dacca High Court 
was mentioned. It is true that the mortgage decree made by the Pakistan 'High 
Court was not filed before the Claims Officer, but tire respondents 6 to 1 2 in their 
written statement gave all the particulars of the amounts payable by them under the 
mortgage debts, referred to the suit and die appeal in the Subordinate Judge’s Court 
and die Pakistan High Court, relied upon the findings of the High Court in support 
of dteir case and even filed die decree of the High Court before the Claims Officer. 
If the decree was not filed by the opposite party, the claimant might have filed' it 
widiin such time as the Claims Officer might appoint under section 15 of the Act, 
In the circumstances we are satisfied that the particulars given in the claim petition 
satisfy die provisions of the Act and the Claims Officer could entertain that claim and 
reopen the decree to ascertain the amount in terms of the provisions of the Act. 


That apart, even if the claim shall be specifically based upon the decree, we 
agree with the High Court that on a fair reading of the pleadings it can reasonably 
be held that the claim was also made on the basis of the decree. The mortgagee 
in the claim pedtion filed by liim expressly stated in paragraph 9 thereof that a decree 
was obained on the mortgages. In the written statements that fact was admitted. 
It is true that the High Court made a mistake when it stated that the appellants 
raised die question that the claim petition could not be allowed because die mortgage 
bonds had already been sued upon and a decree was passed in favour of the claimant. 
This statement was made in the written statement of the opposite parties 1 to 5 and 
notindiat of opposite parties 6 to 12. But before the Subordinate Judge the opposite 
parties 6 to 12 argued that the claim was based on the judgment and decree of the 
High Court of Pakistan and as such the application was not maintainable. It is, 
dierefore, clear that even the appellants understood die claim as based upon the 
judgment and decree of the said High Court. In the circumstances when all the 
necessary facts arc alleged in the claim petition and 'when die opposite parties them- 
selves understood the claim as based upon the decree, the High Court was quite 
justified in holding that the claim was also, in substance, based on the foreign decree. 

In either view the question is whether the decree was barred by limitation. 
It is not disputed by Mr. Viswanatha Sastri that if the claim was based upon the 
foreign judgment, it would be within time under Article 1 1 7 of the Limitation Ac . 

The next question is whether the High Court was right in holding that the P ar ^-j 
had not challenged the correctness of the finding of the Claims Officci so ar as 
amount payable was concerned. In the petition for Special Leave Cround 13 

reads: 


, " That in arguing the appeal, the Advocate appearing on behalf of 

the appeal should be remanded so that the Claims Officer may pass an order allowing the claims 
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based on the foreign judgment and therefore the petitioner* did not advance any argument with repnj 
to the consideration of the three mortgage bonds 

In paragraph 13 of the Statement of Case filed by the appellants the same contention 
was raised It reads 

\Vh le arguing the appeal before the Board the learned Ads oca te for ll e rcfti dtp » »»P*d 
that the c)a m 11 not barred by I nutation and proposed that ll e appeal be remanded to tl t (3a w 

ORieer to pass an order allowing the ela m to be based on the foreign judgment ard llw tlerffeh 

lantj only argued the quest on of limitation and did not argue with respect to the cons derat on of tie 
mortgage bonds. 

In paragraph 1 1 of the Statement of Case filed by the respondents this position was 
practically accepted It is stated therein 

It was atso urged alternatively that if there was any d fficulty felt in allowing the claim cf 
the applicant on the ground that the opposite parties d d not avail of tl e opportunity to contrlltle 
Claim thoroughly under some misapprehens on then the Court at best, could only remand tie 
matter to die Claims OfTcer giving them fresh opportunity 

That apart, even tn the earlier part of the judgment of the High Court, it observed 

The Only question for consideration u whether the present proceed ng can be held to hat 
taken place of a suit on a foreign judgment or this would be a proceeding cm the bas s of the ongrra 1 
mortgage bonds themselves Learned Counsel for the parlies accordingly have argued in support 
of their respective standpoint on this matter only 

This is also consistent with the contention of the appellants In the circumstances 
we are satisfied that the High Court was under some misapprehension when it accept 
ed the finding of the Claims Officer in regard to the amount payable to the claimant. 

Mr Viswanatha Sastn further contended that in working out the amounts due 
to the claimant from the appellants the Claims Officer is bound by the findings given 
by the Pakistan High Court It was also brought to our notice that by reason of the 
Indian High Courts Order, 1947, the judgment of the Pakistan High Court had to 
be treated as the judgments of the Calcutta High Court Mr Sen appearing for 
the respondents, did not concede the posiuon in regard to the findings of the High 
Court he do not propose to express any opinion on this question 

This question is left open for the decision by the Claims Officer when he deter 
mines the amount due to the claimant 

In the result, the appeal is allowed tn part the order of the High Court is set as de 
and the appeal is remanded to the Claims Officer For determining the amount due 
to the respondents under section 16 of the Act As the parties failed and succeeded 
in part, they will bear their own costs in this Court 
KS 


Appeal allcvtd 11 farl 
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H] STATE OF MADRAS V. GOVINDARAJULU NATDU (Subba Rao, J.). 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, J. R. Mudholkar, and R. S. Bachawat, JJ. 

The State of Madras .. Appellant * 

V. 

P. Govindarajulu Naidu , _ .. Respondent. 

Madras Estates {Abolition and Conversion into Ryotwari ) Act {XXVI of 1948), 'sections 2 (15), (16) and 3 
—Madras Estates Land Act ( I of 1908), section 3 (2) ( c)— Mothirambedu village in Madras Slate— If zamin 
estate or under-tenure estate— notification under section 3 of Act XXVI of 1948 idling over the said estate as 
zamin estate — Validity. 

In 1796 the then Collector of the Honourable Company’s Jagheer granted a cowle to one R, 
who was occupying the office of a JIattuvar conferring on him the mirasi of Mothirambedu village in 
the Cliinglcput District in the State of Madras, subject to his paying all just dues. At the time of the 
making of the permanent settlement in Chingleput District, which was then described as a Jagir, 
it was decided by the Company to maintain shrotriem, t e., grants made to Xattuiars, including those 
granted to R, and realise their dues through the instrumentality of the zamindar. This policy was 
implemented by including the shrotriems in the zamindari by transferring the Company’s ultimate 
reversionary rights to the zamindar. The result was that the shrotriem tenure in the hands of the 
JIattuvars continued after the permanent settlement as it existed prior to it. That is the reason why 
sometimes the village was described as zamin village and sometimes as Jari Inam village. That is 
also why it was not the subject-matter of permanent inam settlement. But the fact remains that 
shrotriem tenure continued in the hands of the Nattuvar and his successors-in-intercst, after the perma- 
nent settlement as it was before the said settlement. The tenure under the Government became an 
under-tenure under the zamindar, as the zamindar intervened betweenrthe Government and the 
Jfatluvar. Thus as the Mothirambedu village is held under a permanent under-tenure, it falls squarely 
under the definition of section 3 (2) ( e ) of the Madras Estates Land Act and is therefore an estate 
thereunder and hence it is an under-tenure estate. As the under-tenure estate is excluded from 
the definition of “zamin estate”, the notification issued under section 3 of the Madras Estates (Aboli- 
tion and Conversion into Ryotwari) Act, 1948, by the Government of Madras taking over the 
Mothirambedu village as a zamin estate is illegal and void. 

Appeal from the Judgment and Decree, dated" the 9th September, 1958, of 
the Madras High Court in Appeal Suit No. 85 of 1956.T 

A. Ranganadham Chetty, Senior Advocate, {A. V. Rangam, Advocate, with 
him), for Appellant. 

T. V. R. Tatachari, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, /.—This appeal by certificate raises the question whether the 
■village of Mothirambedu is a zamindari estate under the Madras Estates (Abolition 
and Conversion into Ryotwari) Act, 1948 (Madras Act XXVI of 1948), herein- 
after called the Act. 

The facts may be briefly stated. Mothirambedu village is one of the 
shrotriem villages in the Chingleput District in the State of Madras. The respon- 
dent purchased the same from one P. Ananthapadmanabacharlu under a sale 
■deed, dated 10th July, 1946, for a sum of Rs. 26,000, and was in possession and 
enjoyment thereof. On 12th December, 1950, the Government of Madras issued a 
notification under section 3 of the Act taking over the said village as a zamin estate. 
The Government took possession of the same on 3rd January, 1951. n 

23rd September, 1965. 


*C A No. 446 of 1963. 
t (1959) 1 M.LJ. 323. 
•S.c.J. — 28 
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March, 1954, the respondent filed OS Ko 22 of 1954 m the Court of the Sub- 
ordinate Judge ChiQgfeput, against the State of Madras for a declaration thatths 
said notification of his village as zamtndari estate under the said Act was illegal 
and void In the plaint he claimed that the said village was not an ‘estate” 
within the meaning of the Madras Estates Land Act and therefore it did not 
vest in the State But that plea was subsequently given up and noth ng need be 
said in that regard The State filed a written statement asserting that the said 
village formed part of Tirumazhy Zamindan that it was separately registered m 
the office of the Collector and that, therefore it was a zamm estate within the 
meaning of the said Act 

The learned Subordinate Judge, Chingleput held that the suit village was a 
_amtn estate and that therefore the said notification was legal and binding on 
the respondent On appeal the High Court of Judicature at Madras held that 
it was not proved that the said village was a zamm village, but it was a whole 
inam village On that finding it granted the plaintiff a declaration that the 
notification of the said village as a zamin estate under the Act was illegal and void, 
as the said village was a whole mam village Hence the appeal 

Learned Counsel for the State contended that the said village was includ'd 
in the assets of the zamindan at the time of the permanent settlement that it 
continued to be a part of the said estate till it was abolished under the Act 

Mr T V R Tatachary, learned Counsel for the respondent, on the other 
hand argued that the said village was granted as a strotriem before the permanent 
settlement to a person holding the office of a tfattuvar, that though the said 
village was included in the assets of the zamindan the pre existing tenure was 
not disturbed and that the grantee and his successors continued to hold the village 
as an under tenure from the zamindar, as by reason of the permanent settlement 
the zamindar became an intermediary In short, his contention was that the said 
village was an under tenure estate falling under section 3 (2) (e) of Ihe Madras 
Estates Land Act and that m any view it bad not been established that it was a 
zamm village 

Before we advert to the facts of the case it will be convenient to notice some- 
of the aspects of law relevant to the said facts 


Ttu Mad as Estate Land Art 1903 
Sr ten 3 (2) Estate tntap* — 

(<i) any permanently settled estate e r tempo rat )y settled zara ndan 
W any portion of such permanently settled estate or temporarily settled zanundart t*L u 
separately registered in the olTire of the Collector , 

M * • % • 

00 (As it stood brfort the Amending Act XV 111 of J93C) 
any village of which the land revenue alone has been granted in Inam to a person not owe rg 
thekudwaram thereof provided tliat the grant has been made confrmed or recognized b> th' 
British Government or anj separated part of a v llage 


\\ftrr tie Anendmg Act Will of 193C) 

any mam village of which the grant has been made ccmfrmed or recogn red by the Bo uh 
Cos eminent, notwithstanding that subsequent to the grant the sal ate 1 at been parti toned amoeS 
the grantees or the iuccessorvin-t,rJe of »hr grantee or gnntrrr 


f») any port 
(4) and (<) which 


on consul ng or one or more s iljges or am or ll certain specified in chute* (• 
it tew w a permanent under tenure 


Solum 2 (3) “estaic” means 


Tie Art 

i zamtndari ot an under tenure or a 


(7) “inam ertate mean* an estate wi hin the meaning of section 3 clause (2} (<0 *]* 

EstaesUndAct but doa m>t mclade an inam ntUge which became an estate by sartue of* 1 * 
Madras Estates Lard (Third Amendment) Att 1936 ’ 
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of the Es'tates'Sd 1 !™ eStatC ” an eStatC ™ thin the mcanin S of section 3, 


clause 


( 2 ) (e) 


(16) “zamindari estate” means — 

. ,. (») an estate within the meaning of section 3, clause (2) (a), of the Estates Land Art after 
thatAc"®- ‘ o® refr ° m every P° rtl0n whirfl is itself an estate under section 3, clause 2 (b) or 2 (r) of 


(ii) an estate within the meaning of section 3, clause 2 (b) or 2 (c), of the Estates T -mrT 
Act. after excluding therefrom every portion which is itself an estate under section 3, clause 2 Wof 
tnat Act. ' * 


The aforesaid provisions may be summarized thus: The Madras Estates Land 
Act recognizes for the purpose of that Act 5 categories of estates The Act 
grouped the said 5 estates under three categories, namely, zamin, under-tenure and 
mam estates. The estates defined in clauses (a), (b) and (c) of section 3 ( 2 ) D f the 
Madras Estates Land Act, excluding therefrom an under-tenure estate, are classified 
as zamin estates. An estate falling under the definition in section 3 (2) (d) of 
the Madras Estates Land Act, excluding therefrom an inam estate which became 
an estate under the Madras Estates (Third Amendment) Act, 1936 is described 
as an inam estate under the Act. An estate under the definition of section 
3 (2) (e) of the Estates Land Act is brought under the definition of the “under- 
tenure estate” under the Act. It will be noticed at this stage that thoueh a 
village is physically a part of a zamindari if it is held on a permanent under- 
tenure, it is excluded from the definition of a zamin estate but included under the- 
definition of an “ under-tenure estate The result of this classification is, an inam 
village held under a permanent under-tenure is not a zamin estate. A village 
can be held under a permanent under-tenure whether that village was the subject- 
matter of a pre-settlement grant or a post-settlement grant. To illustrate: take a 
village which was granted permanently to an inamdar before 1 802 by the British 
Government. At the time of the permanent settlement the said village was included' 
in the permanently settled estate. The effect of that was that the inamdar who 
was holding the village under the Government continued to hold the same under 
the proprietor. Take another illustration: after the permanent settlement the 
proprietor made a permanent grant of the whole inam village to an inamdar. The- 
inamdar held the village under the zamindar. In either case the village was held 
under the proprietor of the permanently settled estate. The proprietor, who is 
liable to pay peish kush to the Government, is the tenure-holder. He is the- 
intermediary between the inamdar and the Government; that is why the inamdar 
is described as under-tenure holder. It is, therefore, clear that to constitute an 
under-tenure it is not material whether the grant was a pre-settlement or a post- 
settlement one, but what is important is, in whom the reversionary interest rests. 
That reversionary interest may rest in the proprietor either because at the perma- 
nent settlement the inam was included in the assets of the zamindari or because- 
he himself was the grantor of a permanent under-tenure. This aspect of the law 
was considered in two decisions of the Madras High Court. Where a pre-settlement 
Mokhasa village was included in the assets of the zamindari it was held that the 
village was held under a permanent under-tenure within the meaning of section 
3 (2) (e) of the Madras Estates Land Act: see Gopisctti Veeraswami v. Sagirajir 
■Seetharama Kantayya *, and Naravanaswami Bahadur v. Boda Thantmayya 
This legal position will be material when we consider the documents filed in this 
case. 


It may be mentioned that the distinction between “ztmin estate , 
“inam estate” and “under-tenure estate” made under the Act is relevant, 
inter alia , for the purpose of payment^ of compensation. The basis on 
which compensation payable in respect of an inam estate is to be calculated 
would yield a larger measure of compensation than that m respect of a 


1- (1926) 51 M.L.J. 394. 


2. (1930) M.W.N. 945. 
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221111 a estate In regard to an under tenure estate if the under tenure was 
created prior to the permanent settlement the compensation payable would be on 
the basis adopted for zamtn estate with certain deductions, if it was created 
subsequent to the permanent settlement the compensation would be on the basis 
adopted for a zamtn estate In the present case as the mam was created prior to 
the permanent settlement if the contention of the respondent was correct h' 
would get a higher compensation That is the reason for this dispute (See 
sections 27 28 31 32, 35 *6 and 37 of the Act) 

It will also be useful to know as we said for appreciating the evidence who 
is a Naltwar hattmar or Natnar is described in the Manual of Chingleput 
District thus, at p 244 

The first and highest officer the Natwar or headman of a Nadu, or circle of village* 
the cultivation of which he supermed oji the part of the Government T! esc officers were 
possessed of cow derable privileges and were men of great d gnity and reputed weal h They 
appear to have been lost sight of after the territory was made over to the British The Nabob 
recognised or ignored them, deprived them of their offices or restored to them their privileges m 
they resisted or fell in with his exact ons, or as his rapacity was sharpened by the urgency of lus 
necess t a. Such a system had demoral red wbat was really a very usrful body of men who were 
moreover eager to be re! evtd from the consequences of the ascendency of the dubashes wl cb 
had reduced them to the condition of ordinary ryots. Mr Place took advantage of the dispost on 
they now showed to return to the discharge or their duties to which he tl crrforc restored them 
under certain guarantees for the r good behaviour 

4 The Natwars’ were a very ancient body of officials It will be seen 
from the said extract that the office of Natiuvar was an important one that it 
possessed of considerable privileges that it fell into evil days during the period of 
the Nawabs and that during the British rule Mr Place, the then Collector 
■of Chingleput restored the office of Nattuiar under certain guarantees 
for the good behaviour of the Nattu\ars It appears that at the time of permanent 
settlement in the Chingleput District which was then described as a Jagir the 
ofTre of Nattu\ar wasabol shed but the Nattu\ars were allowed to retain the 
shrotr em villages granted to them This will appear from the Appendices to the 
Report or the Estates Land Committee at pp 228 to 253 Learned Counsel for 
both the parties agreed that the extracts given in the Statement of Case of the 
■respondent are correct As th* report is not available to us we cite the extracts 
from the said Statement of Case 

Paragraph (6 of the said Appendices 

** The permanent settlement of the lind revenue having rendered unnecessary all ll e 
subordinate officers of revenue between the Collectors and the Curmnns the general instruction! 
directed that those superfluous offices including that of Nattuvar should be abolished The nature 
of the powers exercised under the duties attached to that office fumuh abundant season for annulling 
it but the individual persons now holding it have claim to indulgence and il is our duty to submit 
thar pretensions to your Lordship s consideration 

They have been considered to be honorable stations and length of possession has annexed to 
them the idea of property although the emoluments of an office ought under ord nary circums- 
tances to cease with the discontinuance of the office itself yet it will be just tinder stated croud era- 
t on, to grant a compensation in the case of the Nattawars adenuate to the loss untamed by the 
immediate incumbents. \V e recommend that your Lords h p in Council si ould confer on 
erfCwernraerf*”^ wui “ ,2£acf ,ljc P 00 ** m ot their Shrotncm Zands tenable under a Purwanah 

r&agrafh 67 — \1 hough the Nattuwan who were appointed under the authority of Govern- 
ment during Mr Places management of the Jagheer cannot plead length of service we yet recom- 
mend that they might be included in this arrangement in consideration of the assistance rendered 
by them in the lease of the lands at that period or lime 

P orairopK 74 —The Shrotnem lands in general are so connected with the Government lands 
that it has been deemed earned ent to provide for the collect on of the shrotnem rent through the 
channel of the proprietor of the eita e in which the shrotnem lands are situated and to provide 
through the same channel for the collection of the commuted roarabs. The Zarundars will there- 
fore be e-. tilled (according to usage) subject abrays to prosecut on for the abuse ofittocallla the 
aid of tl e inliabi tints of the thro r em laix.s for purposes for wh ch it has been ciatctnary IO rw w 
such asau-anee ** 
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The following extracts froin the Minutes of Consultation in the Revenue Depart- 
ment, dated April 13, 1802, may be useful: 

“ The subject of the Nauttawars is familiar to the Board. The nature of the office and its con- 
nection with the administration of the Revenue has been discussed at length on the records of the 
Government. A reference to this discussion must demonstrate that the office can no longer be useful. 
The superior advantages which the T\ a 1 1 1 1 a wn rs have acquired by the enjoyment of the high warum 
and of maumams, and the ground of interference which they are calculated to afford with the rights 
of the proprietor, render it expedientthat the motives of such an influence should be removed to- 
gether with the office. The Board, therefore, authorise the abolition of the office of Nauttawar and 
the resumption of the emoluments attached to the performance of the duties of that office. 

At the period, however, of conferring such extensive benefit on the body of people as they trill 
receive from the establishment of a system of permanent revenue and of judicature, the Board are 
disposed favourably to consider the claims of the present incumbents in the office of Nauttawar. 
They concur with the Commission that it will be just, under the stated circumstances, to continue to 
the Nauttawars their Shrotriem lands; because they have been considered to be honourable stations 
and length of possession has annexed to them idea of property.” 

It will be seen from the said extracts that the Commission appointed to go into 
the question of the abolition of the office of Nattuvars recommended that the 
office should be abolished but the Government should confer on the incumbents 
the possession of their shortriem lands under a purvana. The Revenue Board- 
accepted the recommendation of the Commission; it agreed to allow the Nattuvars 
to continue to have possession of their shrotriem lands. It is, therefore, clear 
that the shrotriem lands were given permanently to Nattuvars by the State, that at 
the time of permanent settlement the tenure was continued and that their inclusion 
in the estate only effected a transfer of the reversionary interest from the State 
to the Proprietor. 

With this background let us look at the documents filed in the case. The 
earliest document on record is Exhibit 7, the certified copy of cowle granted by 
Mr. Lionel Place, Collector of Honorable Company’s Jageer to Rangasami 
Mudali, dated December 10, 1796. As it is an important document, we shall 
read it: 

“ Cowle granted by Lionel Place Esq., Collector of the Honourable Company’s Jagheer to 
Rangaswamy Moodaly. 

Whereas the villages of Moderambedu and Madavapoondy in the district of Poonamalle from 
neglect and want of mirasdarslbeing in a desolate and uncultivated state producing nothing to the 
drear, Rangaswamy Mudaly Nautawar of the said district having agreed, provided the meerassee 
of the said villages be conferred on him, to clear and render them productive. 

I do therefore hereby confer on Rangaswamy Mudaly and his heirs the meerassee of the said 
. villages, to continue in the enjoyment of the same, so long as they carry on a proper cultivation, pay 
all just dues, and are obedient to the circar. 

Dated this 10 th day of December in the year one thousand seven hundred and ninetysix. 

(signed) Lional Place, Collector. 


The genuineness of this document is not in question. It was filed by consent. 
This document discloses that Rangaswamy Mudali was a Nattuvar in the 
District of Poonamalle. As the village of,Mothirambedu, with which we are now 
concerned, was in a “desolate and uncultivated state” for want ot miras ar, 
the mirasi of the said village was granted permanently to Rangaswami Muda i an 
his heirs. In Wilson’s Glossary, the following meaning to the Tamil expression 
“mirasi” is given: . . t . T 

“ Inheritance, inherited property or right ; the term is used, especially in e sou o ^ n 1a, 
to signify lands held by absolute hereditary proprietorship under one of three contingencies. 

According to Wilson, mirasdar means the holder of hereditary l^ands or office in 
a village. It is, therefore, clear that under this document the said village o 
Mothirambedu was given to Rangaswami Mudali, who was a viUage office , 
absolute hereditary proprietorship. The village was given under a perma^t 
hereditary grant, subject to, inter alia, the grantee paying a - I , 

Government. This document is couched in clear and unambiguous term 
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under it the permanent mam was granted to Rangaswamy Mudali subject to his 
payment of dues 

Exhibit B 2 is descnbed as “ Tnmishy Zamindan Statement ” in regard to 
waste and unproductive lands It is not dated. It relates to Mothirambedu 
village and another village Under the heading “ remarks ”, the following stat' 
ments are found 

U atcretl by Tnmishy tank. New Slrotnem to Nautyavalappa Mooduly proposed to be rensr.fi 
as per Order of the Board dated 2nd OetobeT, 1200 Anotherivillage Alatoor u included with if rv 
two and the rent n paid on the whole and the villages are watered b> the Tnmishy tank. Rented 
for lOyean toNaut Rangaswamy Moodily 5 of which are expired The rent raised from lOpagodn 
the present Fasli to 25 Pagodas the last year by the lease Watered by the Tnmashe tank.* 

Learned Counsel for the State contends that this document shows that Exhibit 
A 7 was not given to and that Rangaswamy Mudali was only a lessee for 10 
jears As we have s*ated earlier, this statement docs not bear any date, though 
the internal evidence discloses that it came into existence after 2nd October, 1800 
This is not signed by any officer We do not know on what material the said 
observations were made and on what occasion this document was prepared and 
by whom and whether this was acted upon at the time of permanent settlement 
We cannot draw any presumption on an unsigned statement which docs not 
even bear a date This must, therefore be ignored 

Exhibit B 1 is the copy of the Kabuliat executed by Venkiah, the proprietor 
of the zamindan of Tirumishi at the time of a permanent settlemant of the 
estate in his favour The sannad is not produced It shows that the zamindan 
consisted of 57 purchased villages and 8 Shrotriem villages, but the names of the 
Shrotriem villages are not given This document ex facie does not show that 
Mothirambedu was one of the villages that were the subject matter of permanent 
settlement The learned Counsel for the State relied upon the Chingleput Manual 
wherein a statement showing the particulars of several tenures other than rvotvvan 
IP District of Chmglepnt is given Dealing with Saidapct Taluk under the 
beading “Zamindaries , Mothirambedu village is mentioned, and under the head- 
ing * mam villages, enfranchised or unenfranchised,” the said village is not shown 
From this it is contended that this village was a part of the zamindan and that 
it must have been one of the shortnem villages shown as included in thezamm 
Tirumish! in the Kabuliat executed by Venkiah Be that as it mav, 
the fact that Shrotriem villages have been shown as villages of the zamindan 
is not decisive m the context of the Act as permanent under tenure villages, 
as explained earlier, have been specifically excluded from the definition of zanun 


„ .£ l ocs P ot bCar aQ y da,e 11 contains the names of the zammdars 
in the Madras Presidency We do not know for what purpose this document 
was prepared Under the heading “names of estates”, Mothirambedu is given 
i he name or P Ananthapadmanaban is shown under the heading “Name of 
? & rC * nt , d “ T _ A Part from the heading, the expression “estate” is appropriate 
m xne context or a zamindan as well as a village held under a permanent 
. UrC t 7 he hononCc ,,l l e “zamindar” adopted by a particular inamdar 
n,ate ^ im a zammdar and his land does not cease to be an mam It i* 
cither an mam or not under the provisions of the Act 

^ lhe Mffacts «he Inam Fair Register of the )e r 
T, l thira , mbcdu 'tllage They deal with some minor mams of 
mrrd ^ mentioned at this stage that these registers were r fC 

” ? 1 WJth the ,nam settlement They deal with pre settlement 
° l y ’ hlCh WCrc "ot included in the assets of the zamindan Presumably 
nH^ m ° r H ,a ^ S } a M ? lhirar «bedu village were pre settlement mams not so 
*7 wtre lhe subject matter of the enquiry and m 
vcntually confirmed But it is said that the fact that the minor mams were the 
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subject-matter of the settlement but the village itself was not settled thereunder 
indicates that the village was a part of the zamindari. But, as we have pointed 
out earlier, the village, subject to the subsisting tenure, was included in the zamin- 
•dari and therefore, there was no scope nor occasion for its being the subject- 
matter of inam settlement. 


Exhibit A-2 is the title-deed granted to Narasimbachariar and 7 others by the 
Inam Commissioner, Madras, dated 24th November, 1869. The title deed was 
issued to Narasimhachariar in respect of 2 acres and 39 cents of wet land pursuant 
to orders made in - the Inam Register. But the said 2 acres and 39 cents of wet 
lapd is described as situated in the Jari Inam village of. Mothirambedu taluk of 
Saidapet District. According to Wilson’s Glossary, “Jari Inam” means “A grant 
of land or other endowment still in force, not resumed.” This recital, therefore, 
supports the conclusion that the inam of the village of Mothirambedu taluk was 
still subsisting, though the right of ultimate reversion vested in the zamindar. 

Exhibit B-6 is “B” Register of Sriperumbudur Taluk of Chingleput District. 
It contains a list of then inam villages. Mothirambedu minor inam is shown in 
the list as it should be. Mothirambedu village has no place in that list as it was 
-included in the zamindari. 


The respondent placed before the Court various sale deeds to support his title 
to the said village. Under Exhibit A-6, a sale-deed dated, 2nd September, 1919, Haji 
Usman Sahib sold the exclusive miras of Mothirambedu to Rangachanar. In the 
sale deed Mothirambedu is described in different places as Miras Mitta, Zamin 
village, Mothirambedu Zamin village, and Mothirambedu Ega Bhoga Miras zamin. 
-“Ega Bhogam” means in Tamil possession or tenure of village land by one person 
or family without any co-sharer. No doubt the word “zamin’’ is ordinarily use to 
denote the estate of zamindar, that is the proprietor under the permanent settlement. 
But the expression “zamindar” is also adopted by some of themamdars as an hono- 
rific term. A mere popular description of an under-tenure village as a 
make it a zamin estate under the Act, if it is not one m fact Indeed, the document 
-shows that in some parts, for instance in Schedule A. Mothirambedu ha 
cribedas Ega Bhoga Miras Mothirambedu zamin village and m | bcheouie a, 
Melmanambedu village is described as Shrotriem Melmanambedu v ® > 
in the preamble to the document Mothirambedu is described as 
rambedu, and Melmanambedu, as Zamin Melmanambedu. Thi w , . 

•character of the village has not been described with any legal pre • - . 

more, the character of this village was in dispute in a suit be w 
and the tenants in the year 1921. That suit ultimately wen p . 

Court and a Division Bench of the Madras High Court dispos The £j n the 
23rd November, 1927. The judgment is marked as a Exhibit A-4. Th r 
High Court pointed out that the zamindar, who was.the appellant, did 
duce the sannad nor did he file any old records relating to evidence 

ground that they were not available in the Collector s offic • , t0 t he 

adduced to support his contention was the fact that n e - t was 
village fixed assessment was paid from the year 1856 °nwa . ^ Court 

referred to in certain Government registers as zamin vi ag • t ^ e - am j n - 

accepted the finding of the Subordinate Judge that it was n ye n viah the then 
dari. Except the certified copy of the Kabuliat executed y . ’ nt a iiegecl 
zamindar, which does not include this village and the uns D j s not pr0 ved, 

to have been filed in the permanent settlement proceedings. We do 

no further material evidence has been placed m the presen p d A t - ne High 
not see any justification to take a different view from tha - P 
Court in the year 1927. 

From the discussion of the aforesaid evidence, the .^le'romoany’s Jagheer, 
In 1796 Mr. Lionel Place, the then Collector of the Honourab P S attuvar , 
granted a cowle to Rangaswamy Mudali, who was occupying the offlice oi 
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conferring on him therairasi of Mothirambedu village and another village perma 
nently, subject to his paying all just dues At the time of the making ol the per- 
raanent settlement m Chmgleput District, which was then described as a Jagir 
it was decided by the Company to maintain Shrotnera, te grants made to 
Natlu\ars including those granted by Mr Lionel Place and realise their does 
through the instrumentality of the ramindar This policy was implemented by 
including the shrotnems in the zammdan by transferring the Company s ultimate 
reversionary rights to the zammdar The result was that the shrotnem tenure m 
the hands of the Nattuvars continued after the permanent settlement as it exited 
prior to it That is the reason why sometimes the village was described as 
zamm village and sometimes as Jan Jnam tillage That is also why it was not the 
subject matter of permanent inam settlement. But the fact remains that Shrot 
riem tenure continued in the hands of the Nattutar and his successors in interest 
after the permanent settlement as it was before the said settlement The tenure 
under the Government became an under tenure under the zammdar, as the 
zammdar tntenened between the Goxervmenl and the Nattmar As the village 
is held under a permanent under tenure, it falls squarely under the definition of 
section 3 (2) (e) of the Madras Estates Land Act and is therefore, an estate 
thereunder and hence it is an under tenure estate As the uader tenure estate is 
excluded from the definition of “zamm estate , the notification issued by the 
Government on the basis that it js a zamm estate is void and the High Court 
Tightly declared it as void 

In the result, the appeal fails and is dismissed with costs 

V k Appeal dismissed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction.) 

Present *— A K Sarkar, Raghubar Dayal, and V Ramaswami, JJ 
Biratn Prakash and others Appellants * 

r 

Narendra Dass and others Respondents 

Stoi — Expnuej ej tat! by the ngiffu! clamant to CadJt — Bmdmg ett (he Math and tit Qro(x> 'her-Mtri- 
S a Z’ b Mathadhpeli to secure payment cf rack deth — Alienation ef properties to talxcge a ftrl */ l» 
pnprlj told order the tele m exemlxn ef the mortgage decree — legal net e inly —Test ef 

Io the instant appeal b> Special Leave tl e appellant* raised the follow ng content on* () it**’ 
Hard war DharmashaU was a separate endowment from the Gaddi Shanter Shah fn) that mortgage 
of 1033 was not for a binding debt (n ) that tf cs-Ic of ma_,or portion cf tie Dharmailab In I9i 5 
vras not supported b> legal necessity 

HeJ in view of the evidence on record (discussed in the judgment) the concurrent f ndirg of 
the Courts below that the Hard war Dhamashala was fiot a separate endowment but was part of 
tl c Gaddi Shan tee Shah has to be accepted 

bVhere a lawful Msthadlupati is kept out of the endowed property by a trespasser assertirg * 
I os !e claim tl ere u a host le tide in the 1 1 gaum against the Math itself In the 1 t ga* orJ 111:0 
No*. 135 of 1915 and "0 of 1925 the expanses incurred by tl e successful Heads of the Malh rwrf 
be be d to have been incurred in repel! ng a hostile attack on the trust property Thu is aho borre 
out by tbe circumstance that none of tie succcedi, g Ms harts challenged the mortgage of 1 M3** 
also the other circumstance that the Akhara the high command or the Ldasi sect proceeded «l lie 
basis that tbe cost of 1 ligation was a legrotaa e charg- on the properties. Tl e mortgage tram 3 
ct on of 1933 executed by Sibb Dass the Miloat is supported by legal necessity 


’c_k.No 4^cfi'ia 


C 1 October I 4 * 
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In testing the legal necessity of the impugned transaction of sale, regard must be paid to the 
actual pressure on the estate, the immediate danger to be at erted or the benefit to be conferred 
upon the trust estate. Judged by this test the sale of 14th June, 1945, in favour of respondents 3 
and 4 was supported by legal necessity and was beneficial to the Gaddi of Shanter Shah; for otherwise 
the portion of the Dharmashala which was saved by the said sale tsotild have been lost irrevocably 
to the trust. 

Case-law referred. 

Appeal by Special Leave from the Judgment and D.ecree, dated the 13th 
November, 1959, of the Allahabad High Court in First Appeal No. 342 of 1948. 

Purushottam Trikumdas and Raghbir Singh, Senior Advocates, ( B . C. Misra, 
Advocate, with them) for Appellants Nos. 1 and 2. 

Gopinath Krnzni and Raghbir Singh, Senior Advocates, (B. C. Misra y 
Advocate, with them) for Appellants Nos. 3 and 4. 

A.> V. Viswanalha Sastri, Senior Advocate, ( Naunit Lai, Advocate, with him) 
for Respondents Nos. 3 and 4. 

The Judgment of the Court was delivered by 

Ramaswami, J. — This appeal is brought by Special Leave on behalf of th& 
plaintiffs from the judgment and decree of the High Court of Allahabad, dated 
13th November, 1959, dismissing First Appeal No. 342 of 1948 arising out of the- 
judgment and decree of the Civil Judge of Saharanpur, dated 6th September, 1948,. 
in Suit No. 64 of 1945. 

This suit was brought by the appellants as representing the Udasi sect under 
Order 1, rule 8 of the Civil Procedure Code in respect of the ‘Dharamshala’ at 
Hardwar containing the Samadhi of Baba Bakhat Mai, founder of the Gaddi 
Shanter Shah which is located in Roorkee Tesbil of Saharanpur District. The- 
appellants prayed for a declaration that the Dharamshala was a wakf property 
and not transferable and that the sale-deed, dated 14th June, 1945, executed by 
respondents 1 and 2 in favour of respondents 3 and 4 was illegal and inoperative. 
It was alleged by the appellants that Dharamshala was not part of the Gaddr 
Shanter Shah but was a separate endowment and the Mahant of Gaddi Shanter 
Shah had no right to alienate practically the entire dharamshala and destroy the 
substratum of that endowment. It was stated that respondents 1 and 2 executed 
the sale-deed to set aside the auction sale of a major part of the Dharamshala in 
satisfaction of a mortgage decree in suit No. 66 of 1935 obtained by Panchayati 
Akhara Kalan Kankhal on the basis of a mortgage deed, dated 1st June, 1933, 
executed by Mahant Saheb Dass. It was also alleged that the mortgage deed to 
enforce which the decree was passed was not executed by Mahant Sahab Dass for 
legal necessity and the transaction was not binding on succeeding Mabants. The 
suit was contested by the respondents on the ground that the Dharamshala at 
Hardwar w'as part of the Gaddi Shanter Shah and the mortgage deed executed by 
Saheb D a ss, dated 1st June, 1933, was supported by pressing legal necessity and the 
sale-deed executed in favour of respondents 3 and 4 on 14th June, 1945, was 
binding upon the Gaddi of Shanter Shah. It was stated on behalf the respon- 
dents that the decree in the mortgage suit being suit No. 66 of 1935 created a 
binding debt against the Gaddi Shanter Shah and that the impugned sale-deed 
was executed in order to save the whole of the Dharamshala from passing out of 
the hands of the Mahant of Gaddi Shanter Shah and the impugned alienation 
was of a protective character and was for the benefit of the estate of the Mahant 
of Shanter Shah. It was alleged on behalf of the respondents that the Samadhi 
°f Baba Bakhat Mai and a substantial portion of the Dharamshala had been 
excluded from the sale-deed, dated 14th June, 1945. It was further alleged 
1943 the SUit Was barred b y res judicata in view of the compromise m suit No. 3 ot 

s cj— 29 
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Upon these nval contentions the Civil Judge of Saharanpur held that the 
'Dharamshala at Hardwar was not a separate endowment but was part and parcel 
of Gaddi Shanter Shah The Civil Judge also held that the sale-deed, dated 14th 
June, 1945, was legally valid as it was executed to discharge the decretal obligation 
created by the decree in suit No 66 of 19^5 and that the sale transaction was of 
a defensive character and was beneficial to the estate of the Gaddi Shanter Shah 
It was accordingly held by the Civil Judge that the sale-deed, dated I4th June, 1945 
•was executed for legal necessity and for adequate consideration The Coil Judg* 
also found that the suit was barred by section 11 of the Civil Procedure Code on 
account of the compromise decree in suit No 3 of 1943 The Civil Judge 
accordingly dismissed the suit Against the judgment and decree of the Civil 
Judge the plaintiffs preferred First Appeal No 342 of 1948 in the Allahabad 
High Court which dismissed the appeal by its judgment and decree, dated 13th 
November, 1959 The High Court confirmed the finding of the Civil Judge that 
the Dharamshala was not a separate endowment but was part and parcel of the 
•Gaddi Shanter Shah The High Court also took the view that the sale-deed of 
14th June, 1945 was justified by legal necessity and was therefore legally valid 
The High Court, however differed from the trial Court on the question of 
res judicata and held that the decision in suit No 3 of 1943 did not operate as 
res judicata m the present suit 


In support of this appeal Mr Purshottam Tncumdas contended, in the first 
place that the Dharamshala at Hardwar was a separate endowment from the 
Math of Shanter Shah and the Mahant of Shanter Shah could not alienate the 
major part of the Dharamshala and destroy the substratum of that separate 
endowment We do not think there is any warrant for accepting this argument 
Both the lower Courts have concurrently found that the Dharamshala at Hardwar 
was not independent of the endowment of Gaddi Shanter Shah but that it was 
only a part of the property of the Mahant of Shanter Shah In our opinion the 
finding of the lower Courts is supported by adequate evidence It is the admitted 
position that Baba Bakhat Mai was the founder of Gaddi Shanter Shah which 
was a Math intended for the initiation of disciples into the mysteries of the 
Udasi cult and for imparting spiritual knowledge of the Udasi cult Exhibit 14 

is copy of a proceeding under Act II of 1819 and Act HI of 1838 In the course 
or this proceeding Sant Das of Sha D tcr Shah Math stated that 

ii.75 Y 3 ’ * dharamshala at Hardwar where all tl eS vdhus w»o came there f««» ‘*5 
^ Uenf ° <>d 3nd " xl "ho happened to comr to SI nterM « 


J} a ! S0 5 lalw * in t * ie proceeding that th- village of Shanter Shah had been 
a chartered muafT since the time of Emperor Mohd Shah and that 
eonee” lhepeI t,ancr v,ho about 7a >can old vu in the uxth genent on f om tie 


and that 

about fl *' *^ c vdjage wit *pcnt o\er Sadhabarat and feeding the Faq r» of vd eo 

to tlav verrr all rIS at Alauz* Shanter Shah and Hardwar and thene who came froci d J 7 

Hardw U and that a aery large number of Taq n vint the place dunrg the neU »« 

It is further stated that 

and i' do^ lraro 211 SUh 1 ah " rec0Tjfd 21 Jon ' 7r ard lxJ 

and that ^ 

r ,T._ Afuafidan bar been continuing and the pervon present In 

^S.^^« llri^ d,hCpr0t!uCC 01 **“ vdlage i» (pent totwdsthc feed V *•*<** 

The document. Exhibit 14 indicates that there were sanads granted by 
Xmperor Mohd Shah to the Mahant of the Shanter Shah Math for meeting the 
expenses over Sadabarat and feeding the Faqtrs at the Dharamshalas at Hardwar 
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and Shanter Shah. It is significant to note that the grant was made to the 
Mahant of Shanter Shah for the maintenance of both the Dharamshalas. In this 
context it is important to notice that the feeding of disciples and travellers and 
ascetics is an integral part of the duties of a Mahant. This is apparent from 
the form of dedication of a math from the text of Varaha Purana quoted by 
Dr. Mukherjea in his treatise on Hindu Law of Religious and Charitable Trust, 
Second Edition, at page 32: 

“A Math should, by person having faith in the Sastras, be made three-storied or tv.o-stoned, 
consisting of different apartments, accommodated with places for meditation, for study, for burnt 
offering to consecrated fire and the like. And he should endow a village or sufficient land for meet- 
ing the expenses, so that the ascetics and the travellers getting shelter (there), may receive sandals, 
shoes, umbrellas, small pieces of cloth, and also other necessary' things. Thus having established an 
asylum beneficial to persons practising austerities, and also to other poor people seeking shelter, he 
should declare — ‘ I am endowing this asylum — May he who is the support of the universe be pleased 
with me.’ ” 


It is established by the evidence in this case that the Dharamshalas at Hardwar 
and Shanter Shah and the property of Math of Shanter Shah have always 
been under one management and have always been dealt with together as one unit. 
In suit Nos. 135 of 1915 and 70 of 1925 the property of Gaddi Shanter Shah 
was the subject-matter of the claim between the rival parties and the whole pro- 
perty including the two Dharamshalas constituted the subject-matter of the liti- 
gation. In Civil Suit No. 135 of 1915 which was instituted by Sital Das against 
Saheb Das for recovery of possession of property of Gaddi Shanter Shah the 
whole Dharamshala at Hardwar was claimed and decreed as part of the Gaddi 
Shanter Shah and there was an express finding to that effect. In suit No. 70 of 
1925 between^ Mahant Anand Prakash and Saheb Dass the Dharamshala at 
Hardwar was again claimed as part of the Gaddi Shanter Shah. Under the mort- 
gage deed, dated 1st June, 1933, the Dharamshala was alienated as belonging to the 
Gaddi Shanter Shah and was sold as such in execution of the decree passed on the 
basis of the mortgage in suit No. 66 of 1935. In view of this evidence we are of 
opinion that both the lower Courts have rightly found that the Dharamshala at 
Hardwar was not a separate endowment but was a part and parcel of the Gaddi 
Shanter Shah. We are of the opinion that Mr. Purushottam Tricumdas has been 
unable to make good his submission on this aspect of the case. 


We pass on to consider the next question in the case, viz., whether the sale- 
deed, dated June 14, 1945, executed by respondents 1 and 2 in favour of respon- 
dents 3 and 4 is supported by legal necessity and is legally valid. It is necessary 
■at this stage to set out the relevant facts regarding the usufructuary mortgage, 
dated June 1, 1933 and the course of litigation ending with the sale of the portion 
ofDharamshala in favour of respondents 3 and 4 on June 14, 1945. 
death of Mahant Tulsi Das in 1914, a suit, No. 135 of 1915, was instituted by 
Mahant Sital Das for the Gaddi against Mahant Saheb Dass when there was a 
dispute arising for the Gaddi. The decree, dated September 6, ^S, passed m mat 
suit recognised the right of Sital Das to the post of Mahant. On Jnly ' IS, « i*. 
•Sital Das executed a mortgage deed for Rs. 10,000 1 m favour ot Pan i . 

Kalan in respect of the money borrowed for the litigation. Th 
Rs- 30,825 on June 1, 1933. In the year 1923, after the death of SUa l Dastte 
dispute again arose between Saheb Das and Anand Prakash for prided in 

suit No. 70 of 1925 filed by Anand Prakash against Saheb Das was decid d n 
favour of the latter. Mahant Saheb Das had also borrowed from Pancham 
Akhara during that litigation. In order to discharge tins debt a execute d on 
due under the mortgage deed, dated July 18, 1919 Mahant Saheb Das executed o 
I, 1933, a mortgage deed with possession of the Dharamshala for Rs. 6UJJU 
b ut the room occupied by the Samadhi of Baba Bakhat M Saheb 

rooms were excluded from the mortgage. On October 21, 1 » , . q p 

Jas filed suit No. 66 of 1935 against the Akhara under section 33 ° -JUane of 
Agnculturists Relief Act for rendition of account m respect of the mort 0 a = e 
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1933, and on March 27, 1936, a compromise decree was passed in that suit for 
Rs 53,500 which was payable in 20 yearly instalments As there was default ia 
the payment of instalments, the mortgaged property was brought to sale and 
purchased in Court auction by Panchaiti Akhara on November 17, 1942 Tie 
sale was confirmed on November 23, 1943, after an application made on 
February 6, 1943, by Pooran Das to set aside the execution sale was dismissed 
The Panchaiti Akhara obtained possession of the property on November 23, 1943 
In the meantime, on February 3, 1943, Narain Das and two others filed suit No 3 
of 1 c 43 against the Akhara fora declaration that the Dharamshala was a waif 
property and no right accrued to the Akhara through auction-sale and for 3 
permanent injunction restraining the Akhara from taking proceedings for conurma 
tion of sale On December 4, 1944, Narendra Das filed an application for 
withdrawing himself from the suit as he had been appointed Mahant of the 
Gaddi in place of Pooran Das who was removed, and the prayer was granted by 
the Court The other two plaintiffs made an application that the suit bad been 
compromised and may be dismissed, and accordingly an order was passed on 
7th December, 1944 In First Appeal No 163 of 1943 which was filed against 
the dismissal of the petition to set aside the sale, the High Court made an order 
that if the judgment debtors deposited a sum of Rs 1,50 300 in Court to the credit 
of the Akhara before 25th July, 1945, the sale would be set aside Tbe order 
was made by the High Court on 30th April, 1945 It appears that Mahant 
Pooran Das resigned the Gaddi of Shanter Shah and Narendra Das was installed 
as Mahant m his place In the interest of the Gaddi Mahant Narendra Das 
appointed a committee of trustees to advise him in the management of the affairs 
of the trust. The committee of trustees was appointed in pursuance of an agree- 
ment, dated 27th July, 1944 The committee consisted of eight leading Mahants 
of the Udasi sect and the committee was constituted to safeguard the interest of 
the trust and to place the management of its affairs on a satisfactory basis 
Afterthe High Court’s order, dated 30th April, 1945, efforts were made by Mahant 
Narendra Das and the committee of trustees appointed by him to persuade the 
Akhara to take a smaller portion of the Dharamshala for the same amount, but 
their efforts were fruitless The committee of trustees and Mahant Narendra Das 
had meetings on 15th April, 1945 and 30th April, 1945, to consider the matter 
Afterthe Akhara refused the offer of thecommittee of trustees, respondents 3 and 4 
were approached by the committee and were persuaded to take a much smaller 
portion of the building of Dharamshala for the same amount It was in tb«e 
circumstances that respondents 1 and 2 executed the sale-deed on 14th June, 1945. 
in favour of respondents 3 and 4 for the portion of the Dharamshala mentioned 
in that document for a consideration of Rs 1,50,300. 

On behalf of the appellants it was contended by Mr Purshottam Tncum^J 
that the mortgage deed executed on 1st June, 1933. by Mahant Saheb Das 
not supported by legal necessity because the suits of 1915 and 1925 were instituted 
aeainst Saheb Das challenging his right to hold tbe office of Mahant which was 
merely a personal right It was argued that the money borrowed for meeting leg 3 * 
expenses of such a case was not properly chargeable to Gaddi Shanter Shah 
because tbere was no question of vindication of the rights of the Math but that 
the suits were contested only for vindication of private and personal rights. In 
support of this argument Mr Purshottam Tricumdas referred to the decision 
SI ri Sharada Peeth Math Dvorak a v Shri Raj rajesh i ar ashram 1 , but that 
decision was concerned with the question of limitation and has no bearing , on 
the question presented for determination in the present case It u true that there 
is a distinction between a suit to establish a claim to an office and a suit fileo 
on behalf of an endowment as such to recov er certain property which is claimed 
b t ! on S to it, but tn the present case the question is whether suit No 135 cl 
1915 brought by Mahant Sital Das against Mahant Saheb Das and suit No 70 


1 A-Ui. 1933 Bora 27C 
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of 1925 brought by Anand Prakash against Saheb Das were merely suits to establish 
the right of the plaintiffs to the Mahantship or whether they were suits to get the 
endowment property into the possession of persons who were the rightful 
Mahants. The very object of a Math is to maintain a competent line of religious 
teachers for propagating and disseminating the religious doctrines of a particular 
order or. sect. In the eye of law there cannot be a Math without a lawfully 
appointed Mathadhipati as its spiritual head. For the proper functioning of a 
Math it is also essential that the rightful Mahant should be in control and posses- 
-sion of the property belonging to the Math. Where, therefore, a lawful Mathadhi- 
pati is kept out of the possession of the endowed property by a trespasser asserting 
a hostile claim, there is a hostile title asserted in the litigation against the Math 
itself. In the litigation in suit No. 135 of 1915 filed by Sital Das the expenses 
incurred by the Mahant must therefore be held to have been incurred in repelling 
a hostile attack on the trust property. Similarly, in suit No. 70 of 1925 filed by 
Anand Prakash against Saheb Das which was decided in favour of the latter, the 
•expenses incurred^ by Mahant Saheb Das must be held to have been incurred’ in 
repelling a hostile* attack on the trust property. This conclusion is also borne out 
by the circumstance that none of the succeeding Mahants challenged the validity 
of the mortgage transaction and by the other circumstance that the Akhara being 
the high command, of the Udasi sect proceeded on the basis that the cost of the 
■litigation was a legitimate charge on the Math properties. Reference maybe made 
in this context to the observations of the Judicial Committee in Murugesam Pillai 
v. Manickavasaka Pandara 1 : 

" The Board does not wish to cast any doubt upon the proposition that, in the case of mortgages 
•granted over the security of an Adhinam or Math by the head thereof, it lies upon the mortgagee, or 
those in his right, to prove that the debt was a necessary expense of the institution itself. But it is a 
-circumstance of great weight when holder after holder of the headship recognizes and deals with the 
debt on that basis ; and as time goes on this may itself come to be a not unimportant element of pro- 
bation upon the issue. It must also be fully borne in mind that with the lapse of time the parties to 
the transaction may die or disappear. In the present case Pillai, the lender, is dead ; Manickavasaka, 
the borrower, is also dead ; and it is conceivable that, as years elapse, in such cases nearly all the material 
■evidence may in the course of years disappear while the debt itself still remains, having from its initia- 
tion till almost the date of suit been recognized by all concerned as a debt truly constituted by the 
Adhinam. In such cases a Court is much more easily satisfied that the debt was properly incurred 
than where the transaction was itself recent and can therefore be the subject of more exact evidence, 
or where the transaction, although remote, has been the subject of challenge or dispute by those charged 
•with the interests of the institution.” 

We are accordingly of opinion that the mortgage deed, dated 1 st June, 1933, 
■executed by Saheb Das is supported by legal necessity. It is equally manifest that 
the sale-deed, dated 14th June, 1945, in favour of respondents 3 and 4 executed to 
satisfy the mortgage decree obtained by the Akhara is supported by legal necessity 
and is a valid transaction. We accordingly reject the argument of Mr. Purshottam 
Tricumdas on this part of the case. 

There is also an alternative ground upon which the validity of the sale-deed 
•of June 14, 1945 , can be supported. It appears that on October 21, 1935, Mahant 
Saheb Das brought suit No. 66 of 1935 under section 33 of the U. P. Agricul- 
turists Relief Act in the Court of First Civil Judge, Saharanpur. There was a com- 
promise decree on March 27, 1936, by which the mortgagee— the Panchaiti Akhara 
was awarded a sum of Rs. 53,500 and it was agreed that this amount will be paid 
in 20 annual instalments of Rs. 4,000 each and the mortgaged property was to be 
sold in the event of default in payment of any of the instalments. There was 
default after payment of the first instalment by Mahant Pooran Das who succeeded 
to the Gaddi on the death of Saheb Das in 1936. The result was that the disputed 
Dharamshala was sold with the exception of the three rooms and was purchased 
hy the Akhara Panchaiti Kalan on November 17, 1942, for Rs. 1,50,300. The 
Akhara Panchaiti Kalan took possession of property on 23rd November, 1945, but 
. w the meantime Pooran Das filed an objecti on before the execution Court for 

1. 32 M.L.J. 369: (1917) L.R. 44 I.A. 98 at 102: I.L.R. 40 Mad. 402 (P.C.). 



226 


THE SUPREME COURT JOURNAL. 


[1966 


setting aside of the sale on the ground of material irregularity under Order 21, 
rule 90. Civil Procedure Code The application was dismissed on 6th February, 
1943 Pooran Das filed an appeal before the High Court against the order oftbe 
Civ il Judge dismissing the application Pooran Das thereafter applied to the High 
Court for permission to sell a part of the building for the amount for which almost 
the whole of the Dharmshala had been sold in favour of the Akhara It appears 
tnat after the resignation of Mahant Pooran Das respondent No t, NarendraDas 
succeeded him and that Narendra Das appointed a Committee of Trustees for the 
management of the Gaddi Shanter Shah On 15th April, 1945, the trustees adopted 
a resolution that the Akhara Panchaiti Kalan should be approached to purchase a 
lesser portion of the Dhramshala for theamountfor which it had originally purchased 
almost the whole of the building There was no respon'e from the Akhara 
and therefore the Committee of Trustees resolved on 30th May, 1945, to negotiate 
a sale with respondents 3 and 4 Ultimately respondents 3 and 4 agreed to purchase 
a much smaller portion of the Dharamshala for the amount Rs 1,50,300 payable to 
the Akhara On 14th June, 1945, respondents 1 and 2 executed the sale deedm favour 
of respondents 3 and 4 and they recited .in the course of this document that the 
transaction was entered into in (he interests of the Math because the entire budding 
of the Dharamshala would be lost to the Math for ever if the transaction with 
respondents 3 and 4 was not concluded and the amount — Rs 1,50,300, was not 
deposited in the High Court within the time granted It is recited in the sale-deed 
that by alienating a portion of the building for Rs. 1,50,300 in favour of respon 
dents 3 and 4 a sufficient portion of the property would be saved for the gad di and 
the gaddi will be benefited In this state of facts it is clear that the sale-deed, 
dated 14th June, 1945, in favour of respondents 3 and 4 was supported by legal 
necessity, for otherwise the portion of the Dharamshala which was saved by means 
of the sale-deed would have been lost irrevocably to the trust 

\nProsunno Kumari Deb) a v Golab Chand Baboo 1 it was observed by the 
Judicial Committee that notwithstanding that property devoted to religious pur 
poses is, as a rule, inalienable, it is competent for a shebait to incur debts and 
borrow money for the service of the idol and preservation of its property, to the 
extent to which there is an existing necessity for so doing, his power in that respect 
being analogous to that possessed by the manager for an infant heir In Hunoomar 
Persahd Panday v Muss uni at Babooee M unraj Koonweree- Lord Justice Knight 
Bruce observed 

* The power of ihr manager for an intuit heir to charge an estate not haown u, under ihe H*n4“ 
law, a limited and qualif cd power It can onty be exercised rightly in a cate of need or for ihe benefit 
of the estate But where in the particular instance the charge it one that a prudent owner woul'l 
fhaie in order |o benefit the eilatc ihebonafvtt lender it not affected by the precedent mumaitfr* 
ment of the ettitc The actual pressure on the estate, the danger lobe averted, or the benefit tote 
conferred upon it, in the particular instance, it the Ihmg to be regarded But, of course, if t»* 
danger arises or hat arisen from any misconduct to which the lender is or hat been a part), be eann 01 
take advantage of his own wrong toiupporta charge in hit own fat our against the heir grounded on 
a necessity which his own w T ong Juu helped to cause Therefore the lender in tbit case, unJes* 1 e 
it shewn to have acted mala /He, will not be affected though it be shewn that with better runage 
ment the estate m ghl have been kept freefrom debt " 

In hiladrl Sahu v Mahant Chaturbhuj Das * the Mahant of a Math mortca- 
ced certain of the endowed properties at 1 per cent per mensem in order to 
discharge loans at 2 per cent per mensem which were an accumulating burden 
upon the endowment, he also covenanted personally to pay. The original loan* 
had been incurred mainly for the purpose of constructing pahka buildings for the 
accommodation of wealthy devotees visiting the Math, and m p3rt for the ordinary 
expenses of the worship In a suit to enforce the mortgage against the Mahant 

personally and against the mortgaged property, in which suit the Mahant failed 

ettherto give evidence or to produce the books of the Math it was held b) the 

3 51 M L.I (P2 {19’V) L.R. 5J LA 
A.IR 192<i P C- 112 
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Judicial Committee that the mortgage was for necessity so as to be within the 
power of the Mahant, even if the original loans had been incurred recklessly and not 
for the benefit of the Math, which however was not shown to have been the case. 
At page 267 Lord Atkinson states: 

“ Even if the building scheme of the defendant had been reckless, inconsistent, unsound and 
liable to fail, which has not been proved, what drove him to borrow this money Rs. 25,000 on 
mortgage, to pay old debts, and so be relieved of the oppressive burden which the exorbitant rate 
of interest at which these earlier loans were made imposed upon him ? It was the high rate of 
interest, which he was already bound to pay, that was the necessary and immediate cause of his 
giving this mortgage, though the remote cause of it was the getting into debt by the building 
operation. In their Lordships’ view the principle of the case abovementioned applies to this case.” 

In testing therefore, the question of legal necessity for the impugned transac- 
tion regard must be paid to the actual pressure on the estate, the immediate- 
danger to be averted or the benefit to be conferred upon the trust estate. Apply- 
ing the test in the prssent case, we are satisfied that the transaction of sale, dated 
14th June, 1945, in favour of respondents 3 and 4 was beneficial to the gaddi of 
Shanter Shah and the finding of the lower Courts on this point is correct. 

On behalf of the respondents Nos. 3 and 4 Mr. Viswanatha Sastri contended 
that the decision of the High Court on the issue of res judicata was not correct. 
We are, however, satisfied that the High Court was right in taking the view for 
the reasons given by it that the decision in suit No. 3 of 1943 did not operate as 
res judicata. 

For these reasons we hold there is no merit in this appeal which is accord- 
ingly dismissed with costs. 

K.G.S. Appeal dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present : — P. B. Gajendragadkar, C.J., K. N. Wanchoo, M. Hidaya- 
tullah, J. C. Shah and S. M. Sikri, JJ. 

Union of India . . Appellant* 

v. 

Sukumar Pyne . . Respondent. 

Foreign Exchange Regulation Act (VII of 1947) ar amended bj Act {XXXIX of 1957), sections 23(1) 
(a) and 23 -D — Control eniion of section 23 (1) committed before the amendm'rit Act (XXXIX of 1957 came into 
force — Adjudication proceedings under the amended proasions — Legality — Amended section 23 (1) (a) if cont- 
ravenes Article 20 (1) of the Constitution of India (1950). 

Adjudication proceedings under the new section 23(1) (a) read with section 23-D of the 
Foreign Exchange Regulation Act (VII of 1947) introduced by the amending Act XXXIX of 1957, 
in respect of an offence committed before the amending Act XXXIX of 1957 came into force, -would 
not be without jurisdiction- The amendment only changed the venue of trial from a Magistrate to 
the Director of Enforcement in some cases and no vested right -was affected. A person accused of 
the commission of an offence has no vested right to 'be tried by a particular Court or a particular 
procedure except in so far as there is any constitutional objection by way of discrimination or the 
violation of any other fundamental right is involved. It is well recognised that no person has a 
tested right in any course of procedure. There is no principle underlying Article 20 of the Consti- 
tution of India which makes a right to any course of procedure a vested right. 

The contention that the new section 23 (1) (a) introduced b\ Act XXXIX of 1957 contra- 
\encs Article 20 (1) of the Constitution of India, inasmuch as the new section prescribes a minimum 
Penalty while under the old section no such minimum was prescribed, is untenable. The new 
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section do« not prescribe any minimum What it docs prescribe is a maximum The v,ords ' rot 
exceeding ”, w section 23 ( 1 ) («), cover not only the expression “ three times the value eft lie 
foreign exchange ” hut also the words “ fhe thousand rupees ’* Therefore, no greater penalty 
than might have heen levied tinder the old section has been presen bed by the new section 23 (1) 
(a), and consequently there is no breach of Article 20 (1) of the Cojisutuuon of India. 

Appeal from the Judgment and Order dated the 10th August, 1961, of the 
Calcutta High Court m Civil Rule No 1428 of 1958 

5 V Gupte, Solicitor-General of India, (R Ganapathy Iyer and R II Dhebcr, 
Advocates, with him), for Appellant 

G S Chatterjee and P A Chatterjee, Advocates, for Respondent 
The Judgment of the Court was delivered by 

Sikri, J — This js an appeal by certificate granted by the High Court of 
Calcutta under Article 132 (1) of the Constitution and iS directed against the 
judgment of the High Court accepting a petition under Article 226 of the Const! 
tution and quashing adjudication proceedings under the Foreign Exchange 
Regulation Act, 1947 (VII of 1947) — hereinafter referred to as the Act 

The relevant facts are as follows. Following the recovery in 1954 of some 
foreign currency and Travellers Cheques at No 311, Bow Bazar Street, Calcutta, 
where the respondent along with his mother and brother, earned on the business 
of jewellers, the Director of Enforcement issued a notice on April 23, 1958, on 
the petitioner calling upon him to show cause within 10 days of the receipt of 
the notice why adjudication proceedings should not he held against him for 
contravention of section 23 (1) of the Act On 10th May, 1958, the respondent 
replied to the above memorandum giving his version as to how he came into 
possession of the foreign currency, but he denied having sold any travellers 
cheques He prayed that the proceedings may be dropped and the currency 
seized returned to him The Director of Enforcement, after considering the cause 
shown by the respondent, came to the conclusion that the adjudication proceed- 
ings should be held He, therefore, requested the respondent to arrange to be 
present either personally or through his authorized representative before the 
Director on 13th May, 1958, in the office of the Calcutta Branch of the Direc- 
torate On this, on 13th May, 1959, the respondent filed a petition under 
Article 226 of the Constitution challenging the adjudication proceedings on various 
grounds, the principal grounds being that section 23 (1) (a) and section 23-D of 
the Act were ultra vires of Article 20 (2) of the Constitution, and that the offence 
having been committed in 1954, the proposed adjudication was illegal and entirely 
■without jurisdiction 

Before the High Court, at the time of the final hearing, the petitioner was 
allowed to raise the point that section 23 (l)(a) as well as section 23-D contra- 
vened Article 14 of the Constitution 

Mitter, J„ held that section 23 (1) (a) violated Article 14 of the Constitution, 
and was accordingly ultra tires the Constitution, and that the relative provision 
of section 23 D must also be condemned Regarding the second point namely, 
whether section 23 (1) (a) having been substituted by the Amending Act XXXIX 
of 1957, would have retrospective operation in respect of the alleged offence, 
which tooL place in 1954, the High Court came to the conclusion that the 
petitioner j‘had a vested right to be tried by an ordinary Court of the land with 
such rights of appeal as were open to all ”, and although secuon 23 (1) (<*) 
procedural, where a vested right was affected, pnma facie , it was not a question 
-of procedure Therefore, the High Court came to the conclusion that the 
provision as to adjudication by the Director of Enforcement could not have any 
retrospective operation The learned Judge observed that “ the impairment of a 
mght by putting a new restriction thereupon is not a matter of procedure only It 
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impairs a substantive right and an enactment which does so is not retrospective 
unless it says so expressly or by necessary intendment.” Accordingly, as stated 
before, the adjudication proceedings were quashed as being without jurisdiction. 

This Court held in Slianti Prasad Jain v. Director of Enforcement 1 that 
section 23 (1) and section 23-D of the Foreign Exchange Regulation Act did not 
violate Article 14 of the Constitution. Mr. P. K. Chatterjee, Counsel for the 
respondent, properly concedes that he cannot press this point. 

The learned Solicitor-General, who appeared on behalf of the appellant, 
contends that the High Court was in error in holding that the accused had a 
vested right to be tried by an ordinary criminal Court. He says that the amend- 
ment only changed the venue of trial from a Magistrate to the Director of 
Enforcement in some cases and no vested right was affected. He refers to the 
decision of this Court in Rao Shiv Bahadur Singh v. The State of Vindhya 
Pradesh- where Jagannadhadas, J., speaking for the Court, observed at p. 1200 
as follows: 


“ In this context it is necessary to notice that what is prohibited under Article 20 is only con- 
viction or sentence under an ex post facto law and not the trial thereof. Such trial under a procedure 
different from what obtained at the time of the commission of the offence or by a Court difieren 
from that which had competence at the time cannot ipso facto be held to be unconstitutional, 
person accused of the commission of an offence lias no fundamental right to tria y a par 1 
Court or by a particular procedure, except in so far as any constitutional objec ton y y 
discrimination or the violation of any other fundamental right may be involved. 

Before its amendment by Act XXXIX of 1957, section 23 (1) of the Ac 
read as follows: 

“ 23 (!) — Whoever contravenes any of the provisions of ‘ his ** : ° Z ] ^Kav^tenTtottVO 
order made thereunder shall be punishable with imprisonment for a ' extend 

years or with fine or with both, and any Court trying any such contras ration may if it j ^ 
in addition to any sentence which it may impose for such contraven i n, ; ^ h taken 

security, gold or silver, or goods or other property in respect of which the contravention nas 

place shall be confiscated ” ... 

After the amendment by Act XXXIX of 1957, another section 23 (1) was substi- 
tuted and section 23-D was added, which read as follows. 

“23 (1) — If any person contravenes the prOTOions of sec tion 4,^ection5,^c direction or 

sub-section (2) of section 12, section 17, section 18-A or section 18-B or ol any ru , 
order made thereunder, he shall — . , r » V rlian»e in 

(a) be liable to such penalty not exceeding three time tic^, a ° whichever is more, as 

respect of which the contravention has taken place, or five thousand ropej,^ ded) » 

tttay be adjudged by the Director of Enforcement m the man ^ ^ ^ ^ ^ ^ ^ section 23 


tdancc with the provision oi me — — ' - 

Director of Enforcement is of opinion that 
inquiry, the Director cmpow ered to impose would 

tllC penalty which he is p ^ comp ] a i nt j n writing 


. Provided that if, at any stage of the w*>. , „ h , rn nc » . ... „ 

having regard to the circumstances of the case, the pen y «- ma ke a complaint in writing 

not be adequate, he shall, instead of imposing any penalty 

to the Court ” - , 01-7 adiudica- 

The effect of these provisions is that after the ^endment reS p ect 0 f a 
hon proceedings or criminal proceedings could before the amendment only 

contravention mentioned in section 23 (0 while b > or ^ ^ the offender, 

crimimil proceedings before a Court co }* ld b the new amendment did not 
The High Court, as already observed held ** ^ ^ force . 

a Pply to contraventions which took place befor es t jj at a 

Mr. Chatterjee, the learned Counsel for the ex ; s f e d before the 

substantive vested right to be tried b y -an ordinary Co urt__*__ 

. 2 C1953) S.G.J. 563: (1953) S.C.R. 1188. 

T (1963) 2 S.C.R. 297. ~ '■ 

S.C.J.— 30 
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amendment, and he relied on Maxwell 11th Edition, p 217, where it is stated 
that 

** the general ptwap&e however, srctm to be that alterations in procedure ate retrospective, 
unless there be some good reason against it ’ 

He says that there is a good reason if the principles of Article 20 are borne in 
mind In our opinion there is force in the contention of the learned Solicitor- 
General As observed by this Court in Rao Sfm Bahadur Singh v The Slate of 
Vmdhya Pradesh 1 a person accused of the commission of an offence has no vested 
right to be tried by a particular Court or a particular procedure except in so far 
as there is any constitutional objection by way of discrimination or the violation 
of any other fundamental right is involved It is well recognized that ' no person 
has a vested right in any course of procedure ( vide Maxwell 1 1th Edition p 216), 
and we see no reason why this ordinary rule should not prevail in the present case 
There is no principle underlying Article 20 of the Constitution which makes a right 
to any course of procedure a vested right Mr Chatterjee complains that there is 
no indication in the amending Act that the new procedure would be retrospective 
and he further says that this affects his right of appeal under the Criminal 
Procedure Code But if this is a matter of procedure, then 1 1 is not necessary 
that there should be a special provision to indicate that the new procedural law 
is retrospecti\e No right of appeal under the Criminal Procedure Code » 
affected because no proceedings had ever been started under the Criminal 
Procedure Code 

Mr Chatterjee’s next point is that the new section 23 (1) (a) contravenes 
Article 20 (1) of the Constitution He says that section 23 (I) (a) prescribes a 
minimum penalty while under the old section 23 (1) the Magistrate had an 
option of fixing a fine less than the minimum prescribed under section 23 (1) (<J) 
But we are unable to agree with him that the new section prescribes any 
minimum What it does prescribe is a maximum The words “ not exceeding" 
cover not only the expression “ three times the value of the foreign exchange " 
but also the words “ five thousand rupees ” Therefore, no greater penalty than 
might have been levied under the old section has been prescribed by the new 
section 23 (l) (a) and consequently there is no breach of Article 20 (1) of the 
Constitution 

We may add that the offence is alleged to have been committed in 1954 and 
notice or adjudication was sent m 1958 and now wc are in the year 1965 It 
■would be expedient if the adjudication proceedings are disposed of as expedi- 
tiously as possible 

In the result the appeal is accepted and the petition under Article 226 dis- 
missed The appellant will have his costs here and in the High Court 

V K Appeal allowed. 


I (19-.5) S C.J 5C3 (»9'3) S OR. 1183 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— A. K. Sarkar, K. N. Wanchoo and J. R. Mudholkar, JJ. 
The State of Madhya Pradesh and others • • Appellants * 


v. 


Respondents. 

Intervener. 


Vishnu Prasad Sharma and others 
U. P. State Industial Corporation 

Land Acquisition Act (I of 1894), sections 4, 5 and 6-Nun, bar of declarations under section & 
-If can be issued success it cly in respect of different pieces of lands mthm the locality spec, fed in a 
notification under section 4 of the Act. 

Sections 4 5-A and 6 of the Land Acquisition Act have to be read together and so read the 
* . 4 i tnermlv i single declaration under section 6 in respect 

conclusion is clear that the A«contc^lat« on! »S (secll0n48) and the special 

of a notification under section 4 Tlie prov n edinnoliccmlderscction6> (section 49) 

provision for acquiring the whole where only part 1 , 

do not affect the interpretation of sections 4, 5-A an rca o 

i f, nnnot be issued successively in respect of different 

A number of declarations ” ;ficd in a notification issued under section 4 or 

pieces of lands include within the localit} p 
the Act. 

There b no power under the Aci » i»c ««■« ■«»» «' 

Appeal from the Judgment ?ni Orfer, daKd to : 21* e maty, 
the Madhya Pradesh High Court m M~1 an ous fth ^ Advoca „, Gem ral 

C. K. Dap, ary, Attorney-General ' f°' Klmkalam Government Advocate for 
for State of Madhya Pradesh (H. L . A » f Appellants. 

Madhya Ptadesh, /. JIT Stnaff Advocaq, Advocate of 

S. V. Gupte, Solicitor-General Of India ^ dents 

Messrs. J. B. Dadachanji & Co. with hi ), P with him) f or 

S. N. Kacker, Senior Advocate, (J. P- G y , 

Intervener. 

The following Judgments were delivered^ ^ QUt the facts fully in his 
. Sarkar, J.— My learned Wawdg “ f stating them again, 

judgment and that relieves me of the n number of declarations under 

The question that has arisen is wb ^. er ca a j ssu ed successively in respect 
section 6 of the Land Acquisition Act, 1894 , . specified in a notification 

of different pieces of lands included withi brother has said that sections , 

issued under section 4 of the Act. My ^ so rea d, the conclu 

5-A and 6 of the Act have to be read together under section 6 m 

dear that the Act contemplates only a J ent j r ely agree with his 
respect of a notification under section 4. V, 0 nyth i Dg to them. But it was sa 

for this view that I find it unnecessary to add rea dmg of tbese sec xo ^ 

that there are other considerations which , on ] y withe these const • 

is unsound. In this judgment I propose t , in making the plan of its 

.It was said that L Goventmun t ”,ge and 

Project complete at a time, particular ly tQ make a number o DOt 

it is necessary that it should have ,P°' _ CC ept this argument. F'' st > * L an 
under section 6. I am wholly unable jd ^ any justification f ° r ase d in 

think that a supposed difficulty would p meaning of the 8 departure 

interpretation of a statute against the °rd °ary cannot authoris a a J ^ 
it- General considerations of the kmd cann ot im^gme__aJiovern_ , 
fa m the plain meaning of words. Seco nmy^ -• — “ 

*C.A. No. 1018 of 1963. 
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•which has vast resources, cot being able to make a complete plan of its project at 
a time Indeed, I think when a plan is made, it js a complete plan I should 
suppose that before the Government starts acquisition proceedings by the issue of 
a notification under section 4, it has made its plan for otherwise it cannot state in 
the notification, as it has to do, that the land is likely to be needed Even if it 
had not then completed its plan, it would have enough time before the making of 
■declaration under section 6 to do so I think, therefore that the difficulty of the 
Government, even if there is one, does not lead to the conclusion that the AO 
contemplates the making of a number of declarations under section 6 I would like 
to observe here to avoid confusion that we are not concerned now with extension of 
a completely planned project conceived later The present contention is not based 
on any difficulty arising out of such a case It was said that if the Government 
has not finalised its plan when it makes a declaration under section 6, it would have 
to start fresh acquisition proceedings beginning with a notification under section 4 
to provide for the complete plan if it could not make any more declarations and 
in such a case, in conceivable circumstances, it may have to pay more for the land 
that it then sought to acquire This argument concedes that even if the Govern- 
ment has not been able to make its plan when making a declaration under section 6, 
the result is not that it cannot acquire any more land later when the plan is 
completed The real point, therefore, of the present argument is that the Act 
should be so interpreted that the Government should not be put to extra cost 
when it has been unable to complete its plan at a time This seems to me to be 
a strange argument First, there is no reason why the Act should provide for the 
Government’s failure to complete the plan Secondly, the argument is hypotbe 
lical for one does not know for sure whether a later acquisition will cost wore or 
less Arguments on hypothetical considerations can have little weight in interpret- 
ing statutes But even otherwise, this view of the matter docs not support the argu 
mem After the issue of a notification jinder section 4, an owner of land tn the 
locality notified cannot have full beneficial enjoyment of his property, he cannot, 
for example, build on his land for if he does so and the land is acquired he will 
get no compensation for the building put up and will lose the costs incurred for 
it If it is a justification for saying that a number of declarations can be made 
under section 6 because otherwise the Government may have to pay more.it 
seems to me that it is at least an equal justification for saying that such declata* 
tions cannot have been contemplated by the Act because that would mean an 
avoidable deprivation or the owners of their beneficial enjoyment oflands till such 
time as the Government is able to make its plan As the Act is an expropnatory 
Act, that interpretation of it should be accepted which puts the least burden on 
the expropriated owner The Government could, of course, always make a 
complete plan at a time and I am unable to hold that the Act contemplated that 
it need not do so and go on making declarations from time to time as its plan goes 
on taking shape even though the result might be to increase the hardshipof persons 
whose lands are taken away 

Reference was then made to sub -sections (1) and (4) of section 17 These 
give the Government the power to take possession of waste and arabl* lands 
included in the notification under section 4 on the expiry of fifteen days from the 
publication t f the notice m-ntioned in section 9 and before the making of the 
award without holding the enquiry contemplated by section 5 It was said that 
if a nolif cation under section 4 included both arable and waste lands as also 
land> of other descriptions, it will be necessary to issLCtwo separate d'claratioas 
undCT section 6 in respect of the different kinds of lands It was also said that 
the vesting in respect of the two kinds of lands in the Government would also be 
by stages. AH this, it was contend'd, wrojld support the view thit more than one 
declaration under section 6 was con cmplaied in such a case 1 do not fe”! called 
upon to express any opinion whether in such a case a number of declarations 
mnder seetton 6 is contemplated It is enough to say that it is not contended that 
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this is a case of that kind. Therefore, it cannot be said that the disputed declara- 
tion under section 6 \\\ s in this case justified under section 17. On the contrary, 
if the contention that section 17 contemplates more declarations than one under 
section 6 be correct, that would be because the statute specifically _ so provided for 
a particular case. It must follow that without a special provision more than 
one declaration under section 6 was not contemplated. 

The next contention was that section 48 which gives;die Govern ment^power 
of withdrawal from acquisition before taking possession imp 
tion under section 4 reiiains in force for all purpose till such w hdrawal, and it 
it so remains in force, successive declarations under s ; ti seCt j on 4 j n force, 
for otherwise it would be useless to keep the notificati notification 

The substance of this argument is that the only way t0 S . seCt ; on 48; 

under section 4 is by a withdrawal of the acquisition P r0 ^ , 

if the proceedings are not withdrawn, the notification remains and then there may 

be successive declarations. This argument s o e ™s declaration is made 

Now a notification under section 4 will be exhaus T ‘ v ; se j t seems to me 
under it in respect of the entire area covered by 1 • . c ’ an be made under 

that if the correct interpretation is that only one section 4; that notifica- 

section 6, that also would exhaust the notification . deC i ar ations under 

tion would no longer remain in force to justify . n0t hing in the Act 

section 6 in respect of different areas included m • sec iion 48 that puts a 
to support the view that it is only a withdrawal ^ c ff ec t Q f sec tj 0 n 48 

notification under section 4 completely out ot t y be n0 tification under 
is to withdraw the acquisition proceedings, m s • , a withdrawal but 
section 4 with which it started. We are concern . ome exhausted. That 
with the force of a notification under section 4 toying becom 
is a different case and has nothing to do with a ^ section 49- These 

Lastly, we were referred to sub-sections (2) an madc on the ground of 
sub-sections state that where a claim for comp 0 f tbe owner for which 

severance of the land acquired from the ® cnt thinks that the claim is 

provision is made under section 23, if the Gove order tlie acquisition of the 
unreasonable it may before the making of the a undcr sec tion 6 will be 
whole land and in such a case no fresh c e UDDOr t the view that successiv 

necessary. It is contended that these provisions s PP ^ think they do so. In 
declarations under section 6 were contemplated. a partlC ular case th 

any case, even if they did, then that would b under sec tion 6 The pres t 
statute specially provided for successive deolarat-ons tio „ with the argument 

not that special case. Furthermore, as I have *“ n was pessary to enable 
based on section 17, the fact that a s P ec ' a ^ de w ould go to support t 
successive declarations under section 6 to b noW er given by the Ac 
that without a special provision there is P . 
successive declarations under section 6. . ^ cos ts. 

I would for these reasons dismiss the appea w ques tion raised in this 

Wanchoo, J. (for himself and High Court is . e J 

?PPeal on a certificate granted by the Madhj^ successive notificat* n ^ the 

ls open to the appropriate Government to hereinafter referred 

section 6 of the Land Acquisition Act (I ? f ^notification under sect.on U 
Act) with respect to land comprised within one 

of the Act. The question arises in this way. sect ion 4 (1) of the A _ 

On 16th May, 1949, a notification Vf^^hlages including village and 

• by which it was declared that lands in ; the erection section 6 

was likely to be needed for a public P ur P ’ t j onS were issue< ! ; 4 m and it 

Plant. It appears that thereafter no ificat i on under sect 0 ^ issuec j, 

with respect to the villages notified in J;b ;ficat j 0 ns under sectio 
is not in dispute that a number of such 
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•with respect to village Chhawam and some land in that village wa* acquired 
under those notifications, the last of such acquisitions being m the ,9 ^ 
Thereafter on 1 2th August, I960, another notification u , nder s ^'°" th * A 5 
W3S issued by the appropriate Government proposing to acquire i486 1? acres cf 
land* in village Chhawam and the area which was proposed to be acquired t^as 
demarcated cn a map kept in the office 0 r the Collector of _Durg for it 
The notification also stated that the provisions of section 5-A of the ^ Act shall 
not apply thereto. Thereupon the respondents who are interested in some of the 
land notified filed a writ petition in the High Court challenging the vahdily of 
the notification under section 6 The principal contention raised on their behait 
was that the notification under section 6 of the Act was void as it had not been 
preceded bv a fresh notification under section 4 (1) and the notification under 
section 4 (1) issued in 1949 had exhausted itself when notifications under section 0 
with respect to this village had been issued previously and could not support 
the issue of another notification under section C In substance the ^ntentio 
the respondents in their petition was that a notification under section 4 U) 
be followed only by one notification under section 6 and that there count dc no 
successive notifications under section 6 with respect to lands comprised i 
notification under section 4(1) 


The petition was opposed on behalf of the appellant, and it was coot 
that it was open to the appropriate Government to issue as many not ncation 
it deemed fit under section 6 of the Act with respect to lands comprised in » 
notification under section 4 (1) and that it was not correct that the nolinca o 
under section 4 (l) was exhausted as soon as one notification under section o 
isiued with respect to a part of the laDd comprised in the notification un 
section 4 (1), and that it was always open to the appropriate government to iss 
successive notifications under section 6 so long as these notifications were w 
respect to land comprised within the notification under section 4 (!) 

The High Court has accepted the contention of the respondents and beli 
that a notification under section 4 (1) can only be followed by one notinca 
under section 6 and that it is not open to the appropriate Government to jss 
successive notifications with respect to parts of the land comprised m one 
notification under section 4 and that as soon as one notification is issued uno. 
section 6 whether it be with respect to part of the land comprised in the n0t,I T:* 
tion under section 4 (1) or with respect to the whole of it, the notification una 
section 4 (1) is exhausted and cannot support any further notification on 
section 6 of the Act with respect to parts of land comprised in the notilicaii 
under section 6 In consequence the petition was allowed and the notification, 
dated 12th August, I960, quashed The appellant then applied to the High 
for a certificate which was granted, and that is how the matter has come p 
before us 


The question whether only one notification under section 6 can be '**4 
with respect to land comprised m the notification under section 4 (I ) ana 
after the notification under section 4 (I) exhaus's itself and canrot suppeu 
any further notification under section 6 with respect to such land depends upo 
the construction of sertions 4 5-A and 6 of the Act and on the connect^” 
between these provisions Before however we deal with these provisions wc 
briefly re r er to the schem* of the Act and the background in which thes* P r5 
sions have to be interpret'd 


The Act provides fo' th* exercise of the power of emmcni domain and 3U*hcu 
the appropriate Go emment to acqure lands thereunder for public purpose or 
purposes of a company The proceedings begin with a notification under sec < 
4 0) After such a no ificatton P is permissible under section 4 (2) for any eJ» 
of Gove nm*nt his *ervantsand wokmentoenter upon and surve) the land m*" 
locality, to dig or bore into the sub-sod, to do all other acts necessary to 2sccn 
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whether the land is adapted for the purpose for which it was needed, to set out the 
boundaries of the land proposed to be taken and the intended line of the work 
proposed to be made thereon, to mark boundaries etc. by placing marks and 
fences and where otherwise the survey cannot be completed to cut down and clear 
away any part of any standing crop, fence or jungle. While the survey is being 
done under section 4 (2), it is open to any person interested in the land notified 
under section 4 (1) to object under section 5-A before the Collector within thirty 
days after the issue of .the notification to the acquisition of the land or of any 
land in the locality. The Collector is authorised to hear the objections and is 
required after hearing all such objections and after making such further enquiry 
as he thinks necessary to submit the case for the decision of the appropriate Govern- 
ment together with the record of the proceedings held by him and a report con- 
taining his recommendations on the objections. Thereafter the appropriate Govern- 
ment decides the objections and such decision is final. If the appropriate 
Government is satisfied after considering the report that any particular land is 
needed for a public purpose or for a company it has to make a declaration to that 
effect. After such a declaration has been made under section 6, the appropriate 
Government directs the Collector under section 7 to take order for the acquisition 
of the land. Sections 8 to 15 provide for the proceedings before the Collector. 
Section 16 authorises the Collector to take possession after he has made the award 
under section 11 and thereupon the land vests absolutely in the Government free 
from all encumbrances. Section 17 provides for special powers in cases of urgency. 
If a person is not satisfied with the award of the Collector, sections 18 to 28 
provide for proceedings on a reference to Court. Sections 31 to 34 provide for 
payment of compensation. Sections 38 to 44 make special provisions for acquisi- 
tion of land for companies. Section 48 gives power to Government to withdraw 
from the acquisition of any land of which possession has not been taken. Section 
49 provides for special powers with respect to acquisition of house, building or 
manufactory and of land severed from other land. 

It will be seen from this brief review of the provisions with respect to acquisi- 
tion of land that sections 4 and 6 are the basis of all the proceedings which follow 
and without the notifications required under sections 4 and 6 no acquisition can 
take place. The importance of a notification under section 4 is that on the issue 
of such notification the land in the locality to which the notification applies is in 
a sense freezed. This freezing takes place in two ways. Firstly, the market 
value of the land to be acquired has to be determined on the date of the notifi- 
cation under section 4 (1): [see section 23 (I), firstly]. Secondly, any outlay or 
improvements on or disposal of the land acquired commenced, made or effected 
without the sanction of the Collector after the date of the publication of the 
notification under section 4 (1) cannot be taken into consideration at all in deter- 
mining compensation: (see section 24, seventhly). 

It is in this background that we have to consider the question raised before 
us. Two things are plain when we come to consider the construction of sections 
4, 5-A and 6. The first is that the Act provides for acquisition of land of persons 
without their consent, though compensation is paid for such acquisition; the fact 
however remains that land is acquired without the consent of the owner thereof 
and that is a circumstance which must be borne in mind when we come to consider 
the question raised before us. In such a case the provisions of the statute must 
be strictly constructed as it deprives a person of his land without his consent. 
Secondly, in interpreting these provisions the Court must keep in view on the one 
hand the public interest which compels such acquisition and on the other the 
interest of the person who is being deprived of his land without his_ consent. It 
is not in dispute that it is open to the appropriate Government to issue as many 
notifications as it deems fit under section 4 (j) even with respect to the same 
locality followed by a proper notification under section 6 so that the power of 
the appropriate Government to acquire land in any locality is not exhausted by 



236 THE SUPREME COURT JOURNAL {IS€$ 

the issue of one notification under section 4 (I) v-ith respect to that locality On 
the other hand as the compensation has to be determined with reference to the 
date of the notification under section 4 (!) the person whose land is to be acquired 
may stand to lose if there is a great delay between the notification under section 
4 (l)and the notification under section 6 in case prices have risen in the meantime 
This delay is likely to be greater if successive notifications under section 6 C3n be 
issued with respect to land comprised in the notification under section 4 with 
greater consequential loss to the person whose land is being acquired if prices 
have risen in the meantime It is however urged that prices may fall and m that 
case the person whose land is being acquired will stand to gam But as it is open 
to the appropriate Government to issue another notification under section 4 with 
respect to the same locality after one such notification is exhausted by the issue 
of a notification under section 6, it may proceed to do so where it feels that prices 
have fallen and more land in that locality is needed and thus take advantage of 
the fall in prices tn the matter of acquisition So it is clear that there is likely to 
be prejudice to the owner of the land if the interpretation urged on behalf of the 
appellant is accepted while there will be no prejudice to the Government if it is 
rejected for it can always issue a fresh notification under section 4(1) after the 
pieVious one is exhausted m case-prices have fallen It is in this background that 
v.e have to consider the question raised before us 

As we have said already, the process of acquisition always begins with a noti- 
fication under section 4 (1) That provision authorises the appropriate Govern 
ment to notify that land in any locality is needed or is likely to be needed for any 
public purpose It will be noticed that m this notification the land needed is not 
particularised but only the locality where the land is situate is mentioned As 
was observed by this Court in Babu Darky a Thakur v The State of Bombay 1 a 
notification under section 4 of the Act envisages a preliminary investigation and it 
is only under section 6 that the Government makes a firm declaration The purpose 
of the notification under section 4 (I) clearly is to enable the Government to take 
action under section 4 (2) in the matter of survey of land to decide what particular 
land in the locality specified in the notification under section 4 (J) it will decide 
to acquire Another purpose of the notification under section 4(1) is to give 
opportunity to persons owning land in that locality to make objections under 
section 5 A These objections are considered by the Collector and after consi- 
dering all objections he makes a report containing his recommendation on the 
objections to the appropriate Government whose decision on the objections is final. 
Section 5- A obviously contemplates consideration of all objections made to tbc 
notification under section 4 (1) and on report thereafter by the Collector to the 
Government with respect to those objections The Government then finally decides 
those objections and thereafter proceeds to make a declaration under section 6 
There is nothing tn section 5-A to sugegest that the Collector can make a number 
of reports dealing with the objections piecemeal On the other hand section 5-A 
specifically provid's that the Collector shall hear all objections made before fum 
and th-n make a report, i e ,only a single report to the Government containing his 
recommendation on the objections It seems to us clear that when such a report 
is received from the Collector by tbc Government it must give a decision on all the 
objections at one stage and decide once for all what particular land out of the 
locality notified under section 4(1) it wishes to acquire It has to be satisfied under 
section 6 after considering the report made under section 5-A that a parti'-ufcf 
lard is needed for a public purpose or for a company and it then makes a d-clara 
tion to that effect under section 6 Reading sections 4, 5-A and 6 toeethcr it se-m* 
to i>s clear that the notification under section 4 (I) specifies merely the IcraUjy 
in which the land is to be acquired and th-n under «c^tion 4 (2) sarvey is m ace 
and it is considered whether the land or part of it is adapted to the purpo«e for 
which it is required and maps are prepared of the land proposed to be taker 1 
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Then after objections under section 5-A have been disposed of the Government has- 
to decide what particular land out of the locality specified in the notification 
under section 4 (1) it will acquire. It then makes a declaration under section G 
specifying the particular land that is needed. 

Sections 4, 5-A and 6 in our opinion are integrally connected. Section 4 
specifies the locality in which the land is acquired and provides for survey to 
decide what particular land out of the locality would be needed. Section 5-A 
provides for hearing of objections to the acquisition and after these objections 
are decided the Government has to make up its mind and declare what particular 
land out of the locality it will acquire When it has so made up its mind it 
makes a declaration as to the particular land out of the locality notified in sec- 
tion 4(1) which it will acquire. It is cleai from this intimate connection between 
sections 4, 5-A and 6 that as soon as the Government has made up its mind what 
particular land out of the locality it requires, it has to issue a declaration under 
section 6 to that effect. The purpose of the notification under section 4(1) is 
at this stage over and it may be said that it is exhausted after the notification 
under section 6. If the Government requires more land in that locality besides- 
that notified under section 6, there is nothing to prevent it from issuing another 
notification under section 4(1) making a further survey if necessary, hearing 
objections and then making another declaration under section 6. The notifica- 
tion under section 4 (1) thus informs the public that land is required or would be- 
required in a particular locality and thereafter the members of the public owning 
land in that locality have to make objections under section 5-A ; the Government 
then makes up its mind as to what particular land in that locality is required 
and makes a declaration under section 6. It seems to us clear that once a decla- 
ration under section 6 is made, the notification under section 4 (1) must be 
exhausted, for it has served its purpose. There is nothing in sections 4, 5-A and 6- 
to suggest that section 4 (1) is a kind of reservoir from which the Government 
may from time to time draw out land and make declarations with respect 
to it successively. If that was the intention behind sections 4, 5-A and 6 we- 
would have found some indication of it in the language used therein. But as 
we read these three sections together we can only find that the scheme is that 
section 4 specifies the locality, then there may be survey and drawing of maps 
of the land and the consideration whether the land is adapted for the purpose for 
which it has to be acquired, followed by objections and making up of its mind 
by the Government what particular land out of that locality it needs. This is- 
followed by a declaration under section 6 specifying the particular land needed 
and that in our opinion completes the process and the notification under sec- 
tion 4(1) cannot be further used thereafter. At the stage of section 4 the land 
is not particularised but only the locality is mentioned; at the stage of section 6 
the land in the locality is particularised and thereafter it seems to us that the- 
notification under section 4 (I) having served its purpose exhausts itself. The 
sequence of events from a notification of the intention to acquire section 4(1) to 
the declaration under section 6 unmistakably leads one to the reasonable conclu- 
sion that when once a declaration under section 6 particularising the area out of 
the area in the locality specified in the notification under section 4 (1) is issued, 
the remaining non-particularised area stands automatically released. In effect the- 
scheme of these three sections is that there should be first a notification under 
section 4(1) followed by one notification under section 6 after the Government 
has made up its mind which land out of the locality it requires. 

It is urged however that where the land is required for a small project and 
the area is not large the Government may be able to make up its mind once for 
all what land it needs, but where as in the present case land is required for a 
lame nroiect requiring a large area of land Government may not be able to make 
unfits mind all at once. ‘Even if it be so there is nothing to prevent the Govern- 
ment from issuing another notification under section 4 followed by a notification- 

s.c.J. — 31 
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under section 6 As we have said before, the Go\ern mem’s power to acquire 
land in a particular locality is not exhausted by issuing one notification under 
section 4(1) followed by a notification under section 6 The interpretation which 
has commended itself to us therefore does not deprive the Government of the 
power to acquire more land from the same locality if later on it thinks that more 
land than what has been declared under section 6 is needed It can proceed to 
do so by a fresh notification under section 4 (1) and a fresh declaration under 
section 6 Such a procedure would :n our opinion be fair to all concerned , it 
will be fair to Government where the prices have fallen and it will be fair to 
those whose land is being acquired where the prices have risen Therefore as we 
read these three sections we are of opinion that they are integrally and intimately 
connected and the intention of the Legislature was that one notification under 
section 4 (I) should be followed by survey under section 4 (2) and objections 
under section 5-A and thereafter one declaration under section 6 There is nothing 
in sections 4 5 A and 6 which supports the construction urged on behalf of the 
appellant and in any case it seems to us that the construction which commends 
itself to us and which has been accepted by the High Court is a fair construction 
keeping in view the background to which wc have referred Even if two con- 
structions were possible which we think is not so we would be inclined to the 
construction which has commended itself to us because that construction does 
not restrict the power of the Government to acquire land at any time it deems 
fit to do and at the same time works fairly to vards persons whose land is to be 
acquired compulsorily 


It now remains to consider certain other provisions of the Act to which 
relcrence has been made on behalf of the appellant to show that successive noti 
fications under section 6 are contemplated with respect to land in a locality spect 
m the notification under section 4(1) The first provision is contained in 
W Section 17(1) gives power to Government in cases of urgenev to 
direct that the Collector should take possession of the land before the award is 
made and such possession can be taken on expiration of fifteen days from the 
publication of the nonce under section 9(1) Further such possession can only 
, taken of w-aste or arable land and on such possession being taken such land 
•vests absolutely in the Government free from all encumbrances To carry out 
of . sc ? tI0n 17 (I), section 17 (4) provides that the appropriate Govern 
„ y lhat , the provisions of section 5 A shall not apply in cases of 
urgency and if it so directs, a declaration under section 6 may be made in respect 
it « , V me ?^ tcr tlic Publication of the notification under section 4 (I) 

s,1 , ows 1,131 where the land notified under section 4 (1) 
“r ,£ d f \ of lhc ,. k ! nd mentioned m section 17(1) and also land which is not 
S . would be Open to Government to make a declaration under sec 
t0 thc l and mCn i , i° r| ed in section 17 (1) immediately after the 
“ c,l0n 4 0) wh,!c notification with rcsp*ct to tb- land which 
“22 °L!.l k ' nd mcn,l °ned in section 17 (1) can follow later after the enquiry 
H n „, ^ cct '° n 5 A ‘s over and objections have been disposed of So it is urged 
* , raorc . than onc declaration is contemplated under section 0 after one notefi- 
*2 Therc arC ,wo answ crs to this argument In the frst 
?mRt««rtr*£. e t aB lJ to be acquired is of thc kind mentioned in section 17(1) 
° f , th f e ‘•mdnot included in section i7(l) therc is nothing to prevent tbe 
u«i Cn V mC K Rt ^ rom,ss a |n g two not fications under * ction 4(1) ore relating to 
land which comes within section 17(1) and the other re'jt.ng to land wh ch can- 
not come wit! in section 17(1) Thereafter the Government miv issue a rotifica 
tion under section 6 following the notification under s*ction 4 (t) with respect 10 
tn* land to wh ch section 17(1) applies while another notification under^ectionfi 
with rcsjxct to land to uh ch section 17 (1) does not apply can fallow after the 
enquirj und-r section 5-A So section 17 (4) docs not necessarily mean that 
in re can be two noti r cauons under section 6 where the prov sions of that setioa 
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are to be utilised for the Government can from the beginning issue two notifica- 
tions under section 4 and follow them up by two declarations under section 6. 
But even assuming that it is possible to make two declarations under section 6 
(though in view of what we have said above this is not necessary and we express 
no final opinion about it) where the land to be acquired is both of the kind 
mentioned in section 17 (1) and also of the kind not comprised therein, all that 
the Government can do in those circumstances after one notification under sec- 
tion 4 (1) comprising both lands is to issue one notification under section 6 
•comprising lands coming within section 17 (1) and another notification under 
section 6 with respect to land not coming within section 17 (1) sometime later 
-after the enquiry under section 5-A is finished. This however follows from the 
•special provisions contained in section 17(1) and (4) and in a sense negatives 
the contention of the appellant based only on sections 4, 5-A and 6. It may 
be added that that is not the position in the present case. Therefore even if it 
were possible to issue two notifications under section 6 in the special circum- 
stances arising out of the application of section 17 (4), all that is possible is to 
issue one notification relating to land to which section 17 (1) applies and another 
notification relating to land to which section 17 (1) cannot apply. Further if 
both these kinds of land are included in the notification under section 4 (1), the 
issue of two notifications under section 6 follows from the special provisions 
contained in section 17(1) and section 17 (4) and not from the provisions of 
sections 4, 5-A and 6. The present is not a case of this kind, for the notification 
under sertion 4 (1) in this case issued in May. 1949, did not contain any direc- 
tion relevant to section 17 (4). It is true that the declaration under section 6, 
-dated 12th August, 1960, contains a direction under section 17 (4), but the effect 
of that merely is to allow the Government to take possession of the land within 
15 days after the issue of notice under section 9(1), This is on the assumption 
•that a direction under section 17 (4) can be issued along with the notification 
under section 6 as to which we express no opinion. We are therefore of opinion 
that the provisions in section 17 (4) do not lead to the conclusion that section 6 
•contemplates successive notificationsfollowing one notification under section 4 (1). 
As we interpret sections 4, 5-A and 6 that is not the intention in a normal case. 
Even in a case of urgency there can at the most be only two notifications under 
-section 6 following one notification under section 4 (1), one relating to land 
which is covered by section 17 (l)and the other relating to land which is not 
covered by section 17 (1); provided both kinds of land are notified by any notifi- 
cation under section 4 (1). As we have said even that is not necessary for we 
are of opinion that in such a case the Government can issue two notifications 
under section 4 (1), one relating to land to which section 17 (1) applies and the 
•other relating to land to which section 17 (1) does not apply and thereafter 
there will be two notifications under section 6 each following its own predecessor 
under section 4 (1). 

Then reliance is placed on section 48 which provides for withdrawal from 
.acquisition. The argument is that section 48 is the only provision in the Act 
which deals with withdrawal from acquisition and that is the only way in which 
Government can withdraw from the acquisition and unless action is taken under 
section 48 (I) the notification under section 4 (1) would remain (presumably for 
ever) It is urged that the only way in which the notification under section 4 (1) 
can come to an end is by withdrawal under section 48 (1). We are not impressed 
by this argument. In the first place, under section 21 of the General Clauses Act 
(X of 1897), the power to issue a notification includes the power to rescind it. 
Therefore it is always open to Government to rescind a notification under section 4 
•or under section 6, and withdrawal under section 48 (1) is not the only wrny in 
which a notification under section 4 or section 6 can be brought to an end. 
Section 48 (1) confers a special power on Government of withdrawal from acqui- 
sition without cancelling the notifications under sections 4 and 6, provided it has 
Tiot taken possession of the land covered by the notification under section 6. In 
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such circumstances th“ Government has to give compensation under section 48 (2). 
This compensation is for the damage suffered by the owner m consequence of the 
notice under section 9 or of any proceedings thereafter and includes costs reason 
abiy incurred by him in the prosecution of the proceedings under the Act relating 
to the said land The notice mentioned in sub section (2) obviously icfersdo the 
notice under section 9 (I) to persons interested It seems that section 48 refers to 
tne stage after the Collector has been asked to take order for acquisition under 
section 7 and has issued notice under section 9 (J) It does not refer to the stage 
pnor to the issue of the declaration under section C Section 5 says that the 
olheer taking action under section 4 (2) shall pay or tender payment for all 
necessary damage done by his acting under section 4 (2) Therefore the damage 
ii any caused after ihe notification under section 4 (1) is provided in sect on 5 
ieciion 48 (2) provides for compensation after notice has been issued und*r 
e ion 9 (1) and the Collector has taken proceedings for acquisition of the land 
oy virtue or the d rection under section 7 Section 48 (I) thus gives power to 
>.^ C / nmcnt to w'^draw from the acquisition without cancelling the notifications 
, f sections 4 and 6 after notice under s-ction 9 (1) has been issued and 
^ or Po^css on is taken This power can be exercised even after the Collector 
,hc award und-r section 1 1 but before he takes possession und*r 
48 «w). P rov, des for compensation in such a case The 
r at sc , ctI0n 0) >$ the only method in which the Government can 
" om l l} e , ac< l ulSl, ion has therefore no force because the Government 
. ay * 5 an 5f 1 notifications under sections 4 and 6 by virtue of its power 

S rV ° r thc ? Cneral Clauses Act and this power can be exercised 
Section ® oven,ment directs the Collector to take action under section 7 
3 5P ecw L Provision for those cases where proceed n«s for 
u bcyond ,he sta sc Of the issue of notice under section 9(1) 

s-ctmn S/ti payment of compensation under section 48 (2) read with 

under sJhnn 4 «'yf*u[ nnot . V hcreforc accept ,hc argument that without an order 
an be cinriuti! » * be not, fi aat ion under section 4 must remain outstanding It 
"lauscs ^. a ” y ,ime ^ Government under section 21 of the General 

Possession it nn , hat ?£ t,on 48 («) shows «s that once Government has taken 
notifications _ w ? thdra . w f ro m ,he acquisition Before that it may cancel the 
•ection " d ir 5 ct,ons 4 a ” d c or ' l may withdraw from theacquisit on under 
Government hns to 1 !? n °i ,Ce ha i H 60 ,ssucd under section 9 (1) all that the 
if on the other 1S l ° pay / or ,he damage caused as provided in section 5, 

also to be mud has bccn ,ssucd under section 9 (I) damage has 

43 (!) therefore ,hc Provisions of section 43 (2) and (3) Section 

declarations undent!!? ass ‘stance to the appellant for showing that successive 

respect to laifd in the locality 

dow^ made “j *?? ,0n 49 ( 2 ) and (3) These sub sections lay 

factors to W » SIOn app ' ,ca kl c In certain circumstances Among the 

if any sus ain-d^hv fh!°tf 0ni dera,,on ,n firing the compensation is the damage 
Boston if P u nott mtere « ed at the t,m- of the Collector’* taking 

Section 49 (7\ 3 d reas °n of severing such land from his other land 
S2°!!.”g> r >r? if a p-rson n claiming an unreasonable and 

a-'quiMtion ofihe uhni ^°r /t 1 l ’. k,nd damage the Government can order the 

land mav hive K-n ® VCn though under section 6 only part of the 

ac ran tnd» Sub « Provides that in such a c sc do 

Si iKtol It tn mS L 6 section 10 would be necessary ar<l that all that tfe 
doe. 'nnf d " nd ' r ! ' c, " ,n 11 Th ' argument it that section 

R t l„,Tr,r°LZ l T “nil th-refore it follows that succe site n It 

in the noufi.io 0 h' 1 ” 1 ™ 1 "ilh respect to land in the localit) tpe-ifed 

h,s fISewS,™ ,S r J'\!. , °. n 4 hate not been abl- to undetstand ho» 

0} is not raentioned in s-c ran 49 (3) 
e said already s c ion 49 (2) and (3) provide for a very special case and 
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the order of Government under section 4) (2) may in a sense be taken to serve the 
purpose of section 4 (1) in such a special case. Thereafter all that section 49 (3) 
provides is that the Collector may proceed straight off to determine compensation 
under section II, the reason for this being that all the other steps necessary for 
determining compensation under section 11 have already been taken in the 
presence of the parties. 

Lastly it is urged that vesting is also contemplated in two stages and that 
shows that successive notifications can be issued under section 6 following one 
notification under section 4 (I ). Section 16 provides for taking possession and 
vesting after the award has been made. Section 17 provides for taking possession 
and consequent vesting before the award is made in case of urgency. We fail to 
see how these provisions as to vesting can make any difference to the inetrpre- 
tation of sections 4, 5-A and 6. Section 16 deals with a normal case where 
possession is taken after the-award is made while section 17(1) deals with a special 
case where posssession is taken fifteen days after the notice under section 9(1). 
Vesting always follows taking of possession and there can be vesting either under 
section 16 or under section 17 (1) depending upon whether the case is a normal 
one or an urgent one. What we have said with respect to section 17 (1) and 
section 17 (4) would apply in this matter of vesting also and if the matter is of 
urgency the Government can always issue two notifications under section 4, one 
relating to land urgently required and covered by section 17(1) and the other 
relating to land not coveted by section 17(1). The argument based on these 
provisions in section 16 and section 17 can have no effect on the interpretation 
of sections 4, 5-A and 6 for reasons which we have given when dealing with 
.sections -7 (l) and 17 (4). We are therefore of opinion that the High Court was 
right in holding that there can be no successive notifications under section 6 with 
respect to land in a locality specified in one notification under section 4 (I). As it 
is not in dispute in this case that there have been a number of notifications under 
section 6 with respect to this village based on the notification under section 4 (1), 
dated 16th May, 1949, the High Court was right in quashing the notification under 
section 6 issued on 12th August, 1960, based on the same notification under 
section 4(1). 

The petition had also raised a ground that the notification under section 6 
was vague. However, in view of our decision on the main point raised in the 
.case we express no opinion on this aspect of the matter. 

The appeal therefore fails and is hereby dismissed with costs. 

K..S. Appeal dismissed. 
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ConstJntion of India (1950), Articles 133 and ISO— Representation of the People A(t (XLIII of 19j1), 
section 1 1 Jurisdiction conferred by Articles 133 and 136 — Cannot be restricted by section 116-B 

Per Majority — After the amendment of section 7 (d) of the Representation of the People Art, 
!9.>l,by Act LVI1I of 1938 there has been a change in the wording One change in quite dear 
and that is that the contract now after amendment, must have been entered in the course of hit trade 
or business by a person with the appropriate Government Previously, 1 1 , before amendment in 
19a8, it need not have been a contract in the course of trade or business The words were much 
wider and included any contract entered into for his benefit or on hi* own account or a cor tort 
in which he had any share or benefit or interest To this extent the Legislature by its siarrd 
ment clearly narrowed the area of the disqualification But it will not be correct to contend il»* 
the change has gone further and the section as amended only embraces executory cor tracts but 
not executed contract The Legislature has made no change in this respect for under the old 
provision also it was necessary for a contract to base subsisted at the relevant lime Both executed 
and executory contracts are included within ihe bar of section 7 (d) as amended Accordingly,* 
contract for the supply of goods or for execution of any works does not cease to subsist only 
because the goods had been suppbed or work had been executed It continues to subsist td* 
payment u made and tbc contract is fully discharged 

A contract entered into in contravention of Article 299 of the Constitution of India would rot be 
a disqualification uiulet section 7 (d| where the Government has not in fact ratified the contract 
If it is held that this type of transaction is covered by section 7 (d) then the word “ contract ** m 
that section will have no effect and would amount to substituting the word “ agreement ” for it 
The Legislature has not chosen to use the word agreement 1 but has used the word contract 
Therefore, a mere agreement entered into in contravention of Article 299 of the Constitution of 
India and in fact not ratified cannot be called a contract within the meaning of section 7 (d) 

Per Minority — The Representation of the People Act, 19 jI , as amended in I93C has restneted 
the conditions which import a disqualification under section 7 (</) The two conditions row are 
that the contract mint be in the course of the candidate's trade or business, and it roust le(jf 
supply of goods or for execution of any works undertaken by the Government Contracts « 
respect of services undertaken for the appropriate Government are apparently not within 
section 7 (d) as amended The amended section again requires that there must be a contort 
entered into by the candidate Mere interest in a contract, unless the candidate has entered into 
the contract directly or through an agent would apparently not disqualify him But the amend 
ment has not made any change in the condition that the contract must be subsisting at the relevant 
time If (here was no subsisting contract, neither tinder section 7 (d) before it was amended, ror 
after it u amended, would the disqualification he incurred The expression “ there sul».»t* * 
contract " in section 7 (</) includes cases in which one parly has performed his part of the contract 
and the pari performablc by the other party remains 

A contract is not, because it u noi executed in the manner or in the form prescribed by 
Article 299 of the Constitution of India, unlawful It n always open to the State notwithstanding 
informality in the mode of execution of the contract to accept liability under the terms of tbc 
contract Absence of a formal contract in the terms ofArticIe299 of the Constitution of India will 
not therefore aTect the operation of disqualification prescribed by section 7 (d) 

By Majority (Uideyatn'Lh and Skah, JJ , dissenting)'— In the instant case tlough there 
was an oral contract for execution of certain construction works between Respondent No 1 ardttc 
Executive Engineer of the Public \\ orks Department of the Eil^r Government, tl e B liar Govern- 
ment not having chosen to ratify th' same subsequently, there was no subsiding contract between 
the Bihar Government and Respondent No 1 when he fled his rominati in papeT *rd t>* 
election to the Bihar Legislative Assembly was not voi 1 by reason of any disqualification incurred 
by him under section 7 (J) of the Representation of the People Act, 1951 

Per indayetidlah and JAaA, JJ— By section It fi-B of il e Representation of l he People Art. 
th* jurisdiction conferred upon the Supreme Court by Articles 133 and 136 of tb' Coitftitutioft 
of India is not, and cannot be restricted If the circumstances of the case justify, the Supreme Court 
has power, and is indeed under a duty, to set aside the verdict of the JPgh Court- A person who 
has a contractual relationship between him and the executive would, on ft trig elected, be at'e to 
bring pressure to bear upon the executive to settle his claim or to secure advantage to which t* 
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may not be entitled. This is the scheme underlying section 7 (d) of the Representation of tlic People- 
Act. If, on the evidence subsistence of a contract which disqualifies a. candidate under section 7 (d) 
is established, the Supreme Court would not be justified in refusing to give effect to its conclusion 
merely because the High Court has come to a contrary’ conclusion. 

Appeal from the Judgment and Order, dated 25th April, 1964, of the Patna 
High Court in Election Appeal No. 11 of 1963. 

Purushottam Trikumdas, Senior Advocate, (D. Gopurdhun, Advocate, with 
him), for Appellant. 

Sarjoo Prasad , Senior Advocate, ( Nagendra Kumar Roy and K. K. Sink a,. 
Advocates, with him), for Respondent No. 1. 

The following Judgments were delivered : 

Sikri, J. (on behalf of P. B. Gaiendragadkar, C.J. , K. N. Wanchoo , J., and for 
himself)—' This is an appeal by certificate granted by the High Court of Patna, 
directed against the judgment of the said High Court reversing the decision of the 
Election Tribunal, Muzaffarpur. This appeal arises out of the election of the 
respondent, Shri Bateshwar Prasad, to the Bihar Legislative Assembly from Lab 
Ganj North Constituency. The appellant was one of the candidates. He filed an 
election petition No. 133 of 1962, alleging inter alia that the election of respondent 
No. 1, Shri Bateshwar Prasad, was void as he was disqualified under section 7 ( d )• 
of the Representation of the People Act, 1951, hereinafter referred to as the Act. 
His complaint was that respondent No. 1 had entered into various contracts with 
the Government and that these contracts were subsisting on January 14, 1962, the 
date fixed for filing nomination papers. The Election Tribunal, after reviewing, 
both oral and documentary evidence, held that the respondent had entered into 
contracts to do Mosaic flooring work in the Rajendra Surgical Block of Patna 
Medical Hospital and that these were subsisting on the date of the nomination,. 
viz., 14th January, 1962. The Election Tribunal further held that by virtue of 
clause 3 (c) of the conditions embodied in the agreement, Exhibit ‘ D it was not 
at all necessary for the Public Works Department to have entered into a contract 
with the respondent’s company, called the Patna Flooring Company. In the 
result, the Election Tribunal declared the election of Respondent No. 1 to the- 
Bihar Legislative Assembly from the Lai Ganj North Constituency as void, but 
refused the prayer of the petitioner before it to be declared elected. 

Both sides appealed to the High Court but we are only concerned with the: 
election appeal No. 11 of 1963, filed by Bateshwar Prasad, the returned candidate. 
Before the High Court three points were taken: 

(1) The appellant was not a contractor under the State Government for 
the mosaic work to be done in the Rajendra Surgical Block, but that at all-' 
relevant times, he was a sub-contractor under one G. P. Saxena, who was a 
contractor under the State Government for the purpose; 

(2) Assuming that there was a contract within the meaning of section 7 (d). 
of the Representation of the People Act, 1951 (XLIII of 1951), sometime, tbere- 
was no subsisting contract when the appellant had filed his nomination paper in- 
1962 and thereafter 

(3) Assuming again that there was a contract between the appellant and 
the State Government sometime, the contract alleged was void in view of 
Article 299 (1) of the Constitution of India, so that the Tribunal could not have- 
held that the appellant was disqualified to be chosen as a candidate. 

The High Court reviewed the entire evidence and came to the conclusion on- 
point No. 1 above that the appellant was not a contractor under the State Govern- 
ment but continued to be a sub-contractor under Saxena for mosaic work. It 
also differed from the Election Tribunal on the interpretation of clause 3 (c) of 
Exhibit ‘ D\ On the second point, the High Court felt that in view of its-- 
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‘decision on the first point, the question was of mere academic interest and there 
might be substance in the argument of the learned counsel for the respondent that 
this question ought not to be allowed to be raised at this stage Regarding the third 
point, the High Court held that Chaturbhuj s case ( Chatturbhvj Vuhaldas Jason! v 
Moreshwar ParashranP) was distinguishable because in the instant case the State 
•Government had not accepted the performance of the contract by the appellant. 
It further held that since the decision in Chatturbl uj s case 1 the law had been 
amended by the amendment of section 7 (t/)and the effect of the amendment was 
‘ .that the candidate shall be disqualified for be ng chosen as a member only if 
there si ill exists in substance at the relevant time a valid and binding contract 
between him and the appropriate Government ’ The High Court further observed 
that* it is difficult to accept the contention of the learned Counsel for the respon 
dent that a transaction may be void under the Contract Act but its actual 
■existence may still be a disqualification under present section 7 (d) In conclusion 
the High Court held that Bateshwar Prasad had not incurred a disqua! ficatron 
under section 7 (d) of the Act and accordingly set asid® the judgment and order 
-of the Eleiion Tribunal 

Mr Purshottam the learned Counsel for the appellant, has urged before us 
that the High Court was wrong in holding that the amendment had made any 
change in the law on the question whether the contract which is void under 
Article 299 of the Constitution is or is not a contract within section 7 (d) of W 
Act. He says that the reasoning of the decision of this Court in Chalturbh js 
case 1 still holds the field He theo says that the High Court came to a wrong 
•conclusion on the question of fact in this case namely, whether the contracts 
subsisted or not at the relevant date and that this Court should reverse the find ng 
even though it is a finding of fact Mr Sarjoo Prasad the learned Counsel for 
the respondent, controverts this point and he urges that this Court should not 
go into the question of fact On the question of law, he says that tlr present 
section 7 (d) isquite different from the old section 7 ( d ) and that the Supreme 
Court decision cannot b" applied to the wording of the present section 

Coming to the law point it is necessary to set out the old and the new itato 
lory provisions, and these are as under 

7 A person shall be dsqulficd for being chosen as and for being a member of ( ter 
House of Parliament or or the Legislative Assembly or Legislate e Co incil of a Su e 

(if) if whether by himself or by any person or body of persons intrutforf nor fore* 
benef I or on h t aecounl he has ary share or interest in aeon met for tl c s -poly of goods to or I ’ 
the e-treu on of any works or tl e performance of any services undertaken by the apprepn* e 
Government 

As amended 

7 A person shall be d squaliGed for beirg chosen as and for be rg a member ofe her Ifeuse 
■of Pari ament or of the Legislative Vssembty or Lrgislati e Cour c 1 of a Stale 

{d) if there subsists a contract ertered into n the course of his in 1c orb u ressbyhimwi ih 
the appropriate Government for the supply of goods to or for i v c rtecut on of any works ur-oer 
taken by that Government 

Comparing the old section and the new section there is no doubt that there 
has been a change in the wording One change is quite clear and that is tbs 
the contract now must have been entered in the course of his trade or busies 
by a person with the appropriate Government Previously it need not have beet ® 
contract mute course of trade or business The words were much wider a" 
included any contract entered into for his benefit or on his own account or s 
contract m which he had any share or interest To this extent the LcgisLture 
■clearly narrowed tb* area of this d squahfivation But i» Mr Sarjoo Prasad f< 
m contending that the change has gone further and thet it only embraces exec 
tory contracis but not executed contracts? In our opinion the Legislatu re has g* ^ 


1 (I9j4) SC.J J3j (19.>4) SC.R. 817 
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no change in this respect for under the old provision it was also necessary for a 
contract to have subsisted at the relevant time. This Court had in Chatturbhuj's case 1 
included both executed and executory contracts within the provision of section 7 ( d ) 
and had refused to follow the English rulings to the contrary. We cannot go 
into the question whether this was rightly done or not for we are bound by that 
decision. Accordingly, following Chatturbhuj's case 1 we hold that a contract 
for the supply of goods or for the execution of any works or the performance of 
any services undertaken does not cease to subsist only because the goods had 
been supplied or work had been executed or services performed. It continues to 
subsist till payment is made and the contract is fully discharged by performance 
on both sides. 

But whether Chatturbhuj's case 1 applies when a void contract has not 
been accepted or ratified by the Government, we will consider presently. 
Mr. Purshottam next contends that the respondent entered into two contracts and 
they were subsisting at the date of the nomination as the respondent had not been 
paid for his work and as a matter of fact a suit is pending against the Govern- 
ment for recovery of the money. He has taken us through the documentary 
evidence and it is now necessary to deal with it. The documentary evidence may 
be conveniently divided into two groups. The first group relates to documents 
bearing on the formation of the alleged contract. It appears that one 
G. P. Saxena had entered into a contract. Exhibit D, for the construction of a 
Surgical Block in the Patna Medical College compound, Patna, and this contract 
was entered into in 1951, and the respondent was working as a sub-contractor 
under him. It further appears that there were some disputes between Saxena 
and the Public Works Department and he was not completing the work in time 
or to their satisfaction. Consequently, the Sub-Divisional Officer enquired from 
the Patna Flooring Company whether they would be willing to complete the work. 
Patna Flooring Company, on 17th April, 1955, wrote to the Executive Engineer, 
through the Sub-Divisional Officer, and gave their quotations and terms and 
conditions. It may be noted here that these terms were different from the 
terms under which Saxena -had taken the contract. This is an important fact 
and it is necessary to bear this in mind. On 25th April, 1955, the Sub- 
Divisional Officer forwarded this letter to the Executive Engineer with the remarks 
that “ the contractor is being asked to start work immediately as per your 
orders.” The Executive Engineer noted on this letter as follows: ‘‘ It is hoped 
necessary notice has been given by you to the defaulting contractors.” The 
Sub-Divisional Officer noted that 

“ the contractor had already been served with a notice and a copy to your office vide 
T.O. No. 497, dated 20th April, 1955. The Patna Flooring Company has been ordered to start 
work and a copy of that submitted to you aide T.O. No. 504, dated 20th April, 1955. 

On 20th April, 1955, the Sub-Divisional Officer wrote to the Patna Flooring 
Company to “ start immediately the remaining mosaic floor and dado work in the 
R.S. Block and finish the work completely within a fortnight as promised by you.” 
He endorsed a copy of this letter to the Executive Engineer. He also sent a notice 
to Saxena informing him that as he had failed to do (in spite of repeated asking) 
the remaining mosaic work of floor and dado in Surgical Block, the remaining 
work was being got done by other agency and the cost would be recovered 
from him He endorsed a copy of this to the Executive Engineer noting that 
the remaining work was being done by the Patna Flooring Company, as instructed 
by him. On 13th May, 1955, the Executive Engineer warned Patna Flooring 
Company to finish the work within the stipulated time and that no extension of 
time would be granted if the work would be left unfinished. On 23rd May, 
1955, the Sub-Divisional Officer again wrote to Patna Flooring Company saying 
that necessary instructions regarding slope etc. had already been given • at the 
site, that there was no cause for delay in work and asked them to push up the 


s.cj.— 32 


1. (1954) S.CJ. 315 : (1954) S.C.R. 817 
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progress of the work as it was a top priority work It appears that by 25th May, 
1955, 90 per cent of the work had been done and the Patna Flooring Company 
wrote to the Sub-Divisional Officer requesting that the Special Officer in charge of 
the said work be ordered to submit an on account bill for making payment to 
them at an early date 

Mr Purshottam contends that on a perusal of the correspondence contained 
m this group it is quite clear that an oral contract for the construction of work 
was entered into between the Executive Engineer and the Patna Flooring 
Company and that the High Court had erred in holding that no such contract 
ever came into being He points out that under clause 3 (c) of the Contract, 
Exhibit D, the Executive Engineer was entitled to ask the Patna Flooring 
Company to do the work Clause 3 (c) reads as follows* 

“ Clcuase 3 — In any ease in which under any clausa of this contract the contractor shall 
have rendered himsetfhable to pay compensation amounting to the whole of his security deposit la 
the hands of Government (which whether paid in one sum or deducted by instalments) to 
Executive Engineer on behalf of the Governor of Bihar shall have power to adopt any of the follow 
i g courses as he may deem bat suited to the intents of Government 

(e) To measure tip the work of the contractor and to take such part of the work of the 
contract as shall be unexecuted out of his hands and to give it to another contractor to complete, 
in which case any expenses which may be incurred in excess of the sum which would have been 
paid to the original contractor if the whole work had been executed by him (of the amount of which 
excess the certificate in writing of the Executive Engineer shall be final and conclusive) sha3 be 
borne and paid by the original contractor and may be deducted from any money due to him by 
Government under the contract or otherwise or from his security deposit or the proceeds of sale 
thereof or a sufficient part thereof *’ 

We are inclined to agree with Mr Purshottam that the correspondence in this 
group clearly discloses an agreement for the execution of work between the 
Executive Engineer and the Patna Flooring Company, and the Election Tribunal 
was quite right m coming to this conclusion But we may say that the Election 
Tribunal was not right in holding that clause 3 (c) got rid of Article 299 of the 
Constitution Any work which is given in exercise of the powers under 
clause 3 (tr) has also to comply with the provisions of Article 299 of the Constitu- 
tion. What the effect of this is we will consider later. 

Mr Saqoo Prasad, however, says that assuming that a contract was entered 
into, the contract did not subsist at the time of the nomination because the 
Government had Ttfuscd to ratify the contract given under clause 3 (c) and that 
Chatturbhufs case 1 does not lay down that a contract which has not been 
ratified by the Government is a contract within section 7(d) of the Act It seems to 
us that there is a great deal of force in the contention of the learned counsel It 
ts true that this Court has held in a number of cases, the latest being New 
Marine Coal Co {Bengal) v The Union of India*, that a contract entered into 
with the Government in contravention of section 175 (3) of the Government of 
India Act, 1 935, or Article 299 of the Constitution is void and unenforceable But 
in State of West Bengal v. B K Mondal * this Court distinguished Chatiut- 
bhuj's case 1 on the ground that m the latter case 

* thu Court wa* dealing with the narrow quation as to whether the Impugned Contract for 
the tupp!y of goods would crate to attract the provision* of tection 7 (d) of the Repraen«*‘iop 
Rround that it did not comply with the provision* of AflkJe 299 ()}, 


the Government it was a contract which fell within the mischief of aectlon 7 (d ) " 

This Court further observed that: 

“ ,n ft** «n«nt by the mid observation (of Bose. J to Chat turbot eaSi\ 

,he ^? a,r * cl made in contravention of Ankle 299 (I) could be 
mused by the Government If it wa* for it* benefit and aa luch it could not take the case or tt* 
°r>° ,he P urv,ew .*»f 7 (d) The contract which fa void may not be carat* 
of ratification but • nee according to the Court the contract in quaftoti could have been r» ,ia “ 
It wa* not void in that technical senie That t* all that wa* Intended by the observation to 
question 
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But the question arises whether Chatturbhuj’s case 1 can be extended to cover a 
case where the contract has in fact not been ratified. Bose, J„ had observed in 
Chatturbhufs case 1 as follows: 

« j n t ] ie present case, there cap be no doubt that the Chairman of the Board of Administra- 
tion acted on behalf of the Union Government and his authority to contract in that capacity was 
not questioned. There can equally be no doubt that both sides acted in the belief and on the 
assumption, which was also the fact, that the goods were intended for Government purposes, 
namely, amenities for the troops. The only flaw is that the contracts were not in proper form 
and so because of this purely technical defect, the principal could not have been sued. But that is 

just the land of case that section 230 (3) of the Indian Contract Act is designed to meet 

It only meant that the principal cannot be sued : but we take it there would be nothing to prevent 
ratification, especially if that was for the benefit of Government. There is authority for the view 
that when a Government officer acts in excess of authority Government is bound if it ratifies the 
excess : see The Collector of Masulipatam v. Cavaly Venkata Narrainapah *. 

It seems to us that the decision in Chatturbhuj's case 1 cannot be extended to 
cover a case where the Government has in fact not ratified the contract. If we 
were to hold that this type of transaction is covered then we would be giving no' 
effect to the word “ contract ” in section 7 (d) and we would be substituting the 
word “ agreement ” for it. The Legislature has not chosen to use the word 
“agreement” but has used the word “ contract Therefore, a mere agreement 
entered into in contravention of Article 299 and in fact not ratified cannot be 
called a “ contract ” within section 7 (d) of the Representation of People Act. 


The question then arises whether the Government did or did not ratify the- 
oral contract entered into between the Executive Engineer and the Patna Flooring 
Company. In this connection, Mr. Sarjoo Prasad, relies on a number of docu- 
ments. The first document he refers to is Exhibit A-2, dated 12th July, 1955. 
The Sub-Divisional Officer wrote to the Patna Flooring Company as follows: 


“ It is disappointing to note that in spite of my repeated askings you have pot submitted 
your final bill for the mosaic work uptill now. I have been personally explaining to you the whole 
position and you promised to submit your final correct bill on Friday the 8th July, 1955, so that I 
may ask the contractor Shri G.P. Saxcna to pay you off finally and settle your accounts, 
immediately.” 


It appears that something happened between 25th May, 1955 and 12th July,. 
1955. According to the respondent, what happened was that Saxena approached' 
the Superintending Engineer and the Superintending Engineer ordered that 
Saxena would continue to be the contractor as before and no contract would be 
given to any firm. The respondent stated this in his evidence as R.W. 32. It is 
objected that this is hearsay and this part of the statement is not admissible. 
There is some force in this contention and we omit this part of the statement 
from consideration. But apart from this oral evidence it is quite clear from this 
letter that something happened, otherwise it was not necessary to use the words- 
“ personally explaining to you the whole position ” in this letter, and it is not 
understandable why the Patna Flooring Company was being asked to submit the- 
bill to Saxena. This inference is strengthened by subsequent correspondence Bv 
letter, dated 13thJuly, 1955, Exhibit A-3, the Sub-Divisional Officer acknowledged 
the receipt of the bill and said that he had sent it to Saxena for makimr settle 
ment. Exhibit A-l 7, dated 20th July, 1955, is significant. The Sub-Divisional 
Officer requested Saxena to issue orders to his contractors « to mend and 
rectify all the cuttings and damages properly and nicely so that the building is in 
a fit condition for handing over on 1st August, 1955 ”. On 23rd Julv 1955 
Saxena endorsed it to the Patna Flooring Company for information and necesl 
sary action and with the request to rectify the defects pointed out to the Patna 
Flooring Company and complete the remaining portions of works and give final 
polishes thereto by the schedule date. It is not understandable why Saxena was 
«ndorsmg this for action to Patna Flooring Company unless the Government had 


1. (1954)S,C.J. 315 : (1954) S.C.R. 817 at 835. 


2. (1861) 8 M.I.A. 529 at 554. 
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chosen not to ratify the contract with the Patna Flooring Company and was still 
treating him as a contractor It is also significant that it has not been alleged 
or proved that any similar letter was written to Patna Flooring Company direct 
by the Sub-Divisional Officer On 21st July, 1955, a “ statement showing upto 
2!stday of July, 1955, correct amount for the mosaic work done by M/s Patna 
Flooring Company mthe Rajcndra Surgical Block, Patna Medical College and 
Hospital, Patna— Transactions between Shn G P Saxena, Proprietor M/s 
G P Saxena and Company and M/s Patna Flooring Company ’ was made out 
and this statement of account shows ‘ Bill No DP/ J 833/45/55 dated 13th July, 
1955, through the Sub-Divisional Officer No III Sub-Division, Construction 
Division Patna— bill for Rs 14 000-9 0 ’ and Saxena agreed to settle this bill, 
and a copy of that statement was forwarded to the Executive Engineer for 
record with reference to the discussion which was held between Saxena and 
Prasad in his presence and the presence of the Sub Divisional Officer Thu 
statement shows that the Government Officer was acknowledging that the liability 
for work done by the Patna Flooring Company would be that of Saxena If a 
direct contract between the Patna Flooring Company and the Government still 
subsisted, all this arrangement seems to be uncalled for 

Mr Sarjoo Prasad further points out an important fact that when Saxena 
submitted the bill to the Government, he not only charged for the work done by 
the Patna Flooring Company but he charged it at the rates contained in his own 
■contract and not m the quotations dated I4lh April, 1955 given by the Patna 
Flooring Company We agree with him that this is a very significant fact and 
shows that as far as the Government was concerned, the original contract stood 
and the Government had not chosen to treat Patna Flooring Company as a 
•contractor, but only as a sub-contractor working under Saxena 

Mr Purshottam laid a great deal of stress on the pleadings in the money 
-suit No 53 of 1959 There is no doubt that the plaint in the money suit filed by 
the Patna Flooring Company shows that the Baieshwar Prasad plaintiff was 
•trying to make out that there was a direct contract entered into between 
the P W D and the plaintiff, but even so, the plaint does not make 
them solely responsible We have also come to a finding that there 
was admittedly a contract in the begtnmng The fact that the plaint 
xloes not allege any subsequent non acceptance or refusal to ratify by the 
Government would not estop the respondent from proving in this case that on 
the material on record it is clear that the Government had not ratified the con 
tract with the respondent but confirmed the original contract with Saxena The 
written statement filed by the Government in the money suit cannot be used to 
destroy the inference which clearly arises from the documents referred to above 
It is doubtful whether the written statement can be taken into consideration 
-at all 

In the result we hold that no contract between respondent No 1 and the 
Government subsisted at the relevant time viz , the date of the nomination and 
the respondent was not disqualified under section 7 ( d ) The appeal accordingly 
fails and is dismissed with costs 

Shah J — (On behalf of Hidayatuilah, J, and for himself) At the general 
■elections held in February, 1962 the appellant Lahteshwar Prasad Sahi and the 
first respondent Bateshwar Prasad contested a seat from the Lalganj North 
Constituency in the Bihar Legislative Assembly The first respondent was 
declared elected The appellant then filed a petition before the Election Tribunal, 
MuzafTarpur, fo r an order declaring the election of the first respondent void on 
the ground that the first respondent was disqualified under section 7 (d) of the 
Representation of the People Act, 1951— hereinafter called the Act —for being • 
member of the Bihar .Legislative Assembly, and for an order that the appellant 
Sbc declared duly elected. The Election Tribunal disqualified the first respondent 
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under section 7 (d) of the Act because in the view of the Tribunal on the date on 
winch the first respondent filed the nomination paper there was a subsisting con- 
tract betw en him and the State of Bihar for execution of works undertaken by 
the Government. The Tribunal declined to declare the appellant duly elected. 

. Against the order passed by the Tribunal, appeals were preferred to the 
High Court of Patna by the appellant and the first respondent under 
section 11 6- A of the Act. In the view of the High Court, the first respondent 
was not disqualified from being elected a member of the Bihar Legislative 
Assembly because there was at the date of nomination no subsisting contract for 
supply of goods or execution of works between the first respondent and the 
Government of Bihar. The appeal filed by the first respondent was accordingly 
allowed and the appeal filed by the appellant was dismissed. With certificate 
granted by the High Court, the appellant has preferred this appeal. 

Section 7 (1) (d) of the Act as it stood at the relevant time read as 
follows: 

"A person shall be disqualified for being chosen as, and for being, a member of either House of 
Parliament, or of the Legislative Assembly or Legislative Council of a State 

(d) If there subsists a contract entered into in the course of his trade or business by him with 
the appropriate Government for the supply of goods to, or for execution of any work undertaken by 
that Government.” 

The appellant contends that the first respondent was disqualified from being 
a member because there was between him and the Government of Bihar a 
subsisting contract relating to execution of works for the Government. Two 
components of the issue to be determined this appeal are: whether at the relevant 
time there was between the State of Bihar and the first respondent a contract in 
the course of the first respondent’s trade or business for execution of any work 
undertaken by that Government and whether at the material time the contract 
was subsisting. The Trial Court answered both the components in the 
affirmative. The High Court was of the view that there was no contract at any 
time between the State of Bihar and the first respondent. 

The appellant’s case was that the first respondent and his son Bhupendra Nath 
Prasad carried on business of executing mosaic flooring, plumbing and sanitary 
works in the name M/s. Patna Flooring Company, that the first respondent on 
behalf of M/s. Patna Flooring Company had obtained contracts from the Govern- 
ment of Bihar for doing “mosaic and dado works ” at Rajendra Surgical Block 
of Patna General Hospital, and that in connection with the said contracts the 
first respondent had filed suit No. 53 of 1959 in the Court of the Subordinate 
Judge, Patna, against the State of Bihar the Executive Engineer, I ; W.L>. 
(Construction Division No. 1) and others for a decree for Rs. 18,500 and i 
claimed in the plaint in that suit that there was a ‘5 direct contract between the 
first respondent and the State of Bihar, and on that account the first respond n 
was disqualified under section 7 (d) of the Act from being a member of the Bmar 
Legislative Assembly. The first respondent denied that be was looking after me 
business of M/s. Patna Flooring Company on the date of filing of th n 
Paper and contended that the contract for doing mosaic work a J 
Surgical Block of the Patna Medical College General Hospital was bcH 
G- ?. Saxena and the Government of Bihar, and that he-the 1 
bad never entered into a contract with the Government of ! h ®r JL waS n0 
mosaic work at Rajendra Surgical Block and that m any event the.e wa 
subsisting contract at the date of his nomination as a candidate. 

un T !l ere is on the record a mass of documentary evidence 'vlu'ch tbro\vS t ^ght 
fnr°.V he question in dispute. Saxena had submitted in March 195 1 , ^ was 

kybe construction work of the Rajendra Surgical Block at Patna v, h h 
X« ak en by the Government of Bihar. Items 39 and 40 of . the contr^ 
related to “mosaic flooring and dado.” For “mosaic flooring 
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tendered and accepted was Rs 2*4-0 persq ft and for “mosaic dado” the rate 
was Rs 2-8-0 per sq ft By clause 2 of the conditions of the contract, it was 
provided inter aha, that the contractor shall strictly carry out the work within 
the time stipulated with all due diligence and that the contractor shall pay as 
compensation amounts equal to 1/3 percent, on the estimated cost of the whole 
work as shown fay the tender for every day that the work remains uncommenced 
or unfinished after the agreed dates By clause 3 it was provided that in any 
case in which the contractor shall have rendered himself liable to pay compensa- 
tion amounting to the whole of his security deposit in the hands of the Govern- 
ment, the Executive Engineer shall have power to adopt any of the following 
courses, as he may deem best suited to the interests of Government 


(a) To rescind the contract, 

(M To employ labour paid by the P VV D to carry out the work, or any 
part of the work, debiting the contractor with the cost oflabour, 

(c) To take away such part of the work of the contract as shall be 
unexecuted out of his bands, and to give it to another contractor for 
completion 


The first respondent was working as a sub-contractor under Saxena in certain 
sections of the work undertaken by the latter In April, 1955, Saxena was unwilling 
or unable to complete the “mosaic flooring” and ‘‘mosaic dado” under his coot 
ract, and negotiations took place between the Executive Engineer, Construction 
Division, and the first respondent regarding completion of that work by the first 
respondent On 17th April, 1955, the first respondent addressed a letter Exhibit I G 
to the Executive Engineer recording the conversation he had with the E*e 
cutivc Engineer relating to the rates o mosaic work etc , and submitted his terms 
and conditions The rates offered by the first respondent were substantially lower 
than those under the contract with Saxena, but he requested that certain const 
ruction materials be supplied by the Department on his account, and the price 
thereof may be debited against his bill The Executive Engineer made a note on 
this letter ‘‘It is hoped, necessary notice has been given_ . to the defaulting 
contractor ’ On 20 h April, 1955, the Sub Divisional Officer made a note that 
the contractor (Saxena) h3d “already been served with a notice” and that the 
c e t^ n ^ Cnt s ^ rm ^ ad keen ordered to start the work On 20th April 1955, 
tne bub-Divisional Officer addressed a letter Exhibit 1-C to M/s Patna Flooring 
Company as under 


_ c n, — I V .- 5 c »»« iramraiaieiy uic rcniiuufls suvwv 

n me Ulock and fuush the work completely within a fortnight as promised 


Intimatmn about entrustment of the work to M/s Patna Flooring Company 
was^ also given to Saxena by letter Exhibit I-J. It was stated in that letter 

dido in* Stmn ° * pI,e rc P cat «l askings) the remaining mosaic work of floor 

Yill P v, , .” a 9°“^^ wa5 called upon by letters. dated 7th May. 1 955 and 
n?i« 1 u d »? 3rd May * I955 > to complete the work within the period 
Srr tn th,? ^^ May t 1955 ’ M/s Patna Flooring Company addressed a 
Si S-r c/nf ®“ b ;P , ' ,s,OI, aI Officer informing him that his firm had finished about 
, » CnU L c wotk entrusted to them and requested that an ‘on 

may be made to them There is on the record no further 
nS rega L d *° the mosaic flooring and dado work in the Surp«i 

{ fp,!, m^, D f C ^ bcr ‘ 1955 ’ thc Sub-Divisional Officer addressed a letter to 
M/s Patna Flooring Company referring to an “oral order” of the Executive 
t E "S ,n ? r requested the Company to do mosaic work in “two bath rooms and 
a fC flnd a,ked them “to do the work a< per 

instructions . On 4th Apnl, 1956, \l/s Patna flooring Company subra tied » 
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bill for the ‘‘flooring and dado work” done in the bath rooms of the Lecture 
Theature under the orders of the Executive Engineer and of the Sub-Divisional 
Officer and requested that payment be made to them. A copy of that letter 
sent to the Sub-Divisional Officer along with a copy of the bill for the work doTe 
for information and for immediate payment, but no payment was made. The 
aut , 10r ' ies ’ a PP ears > thought that instead of making the payment 
ffirecfly to the first respondent, Saxena should be called upon to pay the amounts 
due to M/s. Patna Flooring Company for work done by them. This is evidenced 
by several letters on the record to which we will presently refer. 

Interrupting the narrative at this stage, it may be observed that the evidenc® 
set out leaves no room for doubt that there were negotiations between M/s. Patn a 
Flooring Company and the Executive Engineer for carrying out “mosaic flooring 
and dado work which was part of work Saxena had undertaken to do and which 
he had failed to complete. The Executive Engineer asked M/s. Patna Flooring 
Company to carry out that work and the latter submitted its own schedule of 
rates, and asked for certain facilities which did not form part of Saxena’s 
contract. In our view Exhibit 1-G, dated 17th April, 1955, and Exhibit 1-C, 
dated^ 20th, April, 1955, constitute an offer to execute “the mosaic and dado 
work” and acceptence thereof on behalf of the Government of Bihar. The work 
of “mosaic flooring and dado work” in the Rajendra Surgical Block which 
was part of the contract of Saxena was completed by M/s. Patna Flooring 
Company in July, 1955, after Saxena was intimated that the work which remained 
to be done would be completed through other agency. Similarly under the 
instructions of the Executive Engineer they did the work of “mosaic flooring and 
dado work” in the bath rooms and the Lecture Theatre sometime after January, 
1956. These contracts were not in the form prescribed by section 299 of the 
Constitution, and the contracts not being expressed to be entered into by 
the Governor of the State and in the manner directed by the Governor were 
unenforceable against the State: see Bikhraj Jaipuria v. Union of India \ 
But the contracts \yere not, because they were not executed in the manner or in the 
form prescribed by Article 299 of the Constitution, unlawful. It is always open 
to the State notwithstanding informality in the mode of execution of the contract 
to accept liability arising under the terms of the contract. There is no 
dispute that the Executive Engineer was competent on behalf of the State to 
enter into contracts with M/s. Patna Flooring Company in respect of both the 
items of work. The contracts resulted from offer by M/s. Patna Flooring 
Company and acceptance by the Executive Engineer. It has been held by this 
Court that in cases arising under the Act, a contract not enforceable by action 
against the Government may still be regarded as a contract which disqua mes a 
P e rson from standing for election as a member of the Legistature under section ( h 
fe Chatturbhuj Vithaldas Jasani v. Moreshwar Parashram and others ■ . 

In Chatturbhuj Vithaldas Jasani' s case " no contract was executed in the manne 
Prescribed by Article 299 of the Constitution. The contract in that case was on 
for supply of goods. The Court in considering whether the “istence oi a 
contract not in the form prescribed by Article 299 of the Constitution disqual fa 
a person under section 7 (d) observed at page 835: 

haw ,, I V VOuW ' n our opinion, be disastrous to hold that the hundreds emergency, 

r e daiI y t0 enter into a vareity of contracts, often of a petty nature, and ^ c {p ecte( j by a 

nn n I ot contract orally or through correspondence and that every P ct ty c r , nv emment will not be 
Ponderous legal document couched in a particular form. It may be that GovemmerU ^ 

surh^ ^ contract in that case, but that is a very different thing l ‘™ s J. but we take it there 
v void and of no effect. It only means that the principal cannot be sued ^ 

is autl le . n °r iI,1 S to prevent ratification, especially if that was for f aut bority Government is 

bound °?- ty for the view that when a Government officer acts in Venkata Xarrainapah 2 . 

boundifit ratifies the excess : see The Collector Mnruhbatam v. Cavalj I eriata jmrm_ _£ 


?' 2 S - G -J- 479 : (1962) 2 S.C.R. 880. 

I 193 *) S.C.J. 315 : (1954) S.C.R.. 817. 


3. (1861) 8 M.I.A. 529 at 554. 
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Tt was also held that section 1(d) of the Act did not require that the contracts 
at which it strikes should be enforceable against the Government all that it 
requires is that the 4 contract should be for the supply of goods to the Government. 
The purpose of the Act, it was observed, is to maintain the purity of the 
Legislatures and to avoid a conflict between duty and interest, and that it is obvious 
that the temptation to place interest before duty is great when there is likely to be 
some difficulty in recovering the money from the Government Absence of a 
formal contract m the terms of Article 299 of the Constitution will not therefore 
affect the operation of disqualification prescribed by section 7 (d) of the Act 

The inference arising from the documentary evidence, which we have already 
set out, is further strengthened by the admissions made by the first respondent 
many years after execution of the "mosaic and dado work” In a notice served 
by him upon the Government of Bihar under section 80 of the Code of Civil 
Procedure on 3rd January, 1959 for payment of the amount due to him for 
"mosaic flooring and dado" work ’ in the Rajendra Surgical Block and the bath 
rooms and lecture theatre in the year 1955 56, M/s Patna Flooring Company 
stated that “suspension of the work by Saxena made the PWD authorities 
anxious’ and they called upon them to continue the work It was then stated in 
paragraph 11 

4 That the PWD authorities when Culed m their attempt to persuade Shn G P Saxena to 
continue the work approachrd Sn Bateshwar Prasad one of my said clients to take up the wwt 
direct and assured full payment by deducting from the bills of Shn G T Saxena or by preparing direct 
bills, in the nature of a contract of guarantee. 

In paragraph 12 it was stated 

"That as a result of the said approach and assurance, letter No BP/17G3/28/55, dated 17th April 
1955, was addressed by the firm of my clients to the Executive Engineer quoting n 

rather less than the rates on which Sn G P Saxena got the work bom the PWD Department which 
was confirmed in letter No 501 dated 20th April 1955 bom the S J) O No III SuWivis on, Cxw- 
t ruction Division, Patna wherein the department asked my clients to procccu 

with the remaining work. • 

In paragraph 13 it was stated 

" That on the receipt of the said letter, dated 20th Apnl 1955 . my clients started doirg*Jj 
work and received materials bora the PW.D Stores torn tune to time. 

In paragraph 14 it was stated 

That the firm of my clients was in direct contract with you and your department 
In paragraph 16, the letter, dated 5th June, 1955, informing the Executive 
Engineer about the completion of the work is referred to and it is stated that on 
13th July, 1955, M/s Patna Flooring Company had submitted their bill , for 
Rs 14 000 to the Executive Engineer By this notice the first respondent 
demanded from the State of Bihar Rs 22 947 07 nP and Rs 5,000 as damages 
and loss sustained by M/s Patna Flooring Company 

In the plaint in suit No 53 of 1959 filed by M/s Patna Flooring Company 
by paragraphs 6, 7 and 8 substantially the same averments were made In pa™" 
graph 7 of the plaint it was stated • Thus it is clear the plaintiffs and their U™ 
began the work under a direct contract from the P W D which also appears iron 
letter Nos 705 and 706, dated 23rd May, 1955, addressed to the plaintiff's fir™ Vf 
the S 15 O No III Sub-division and in paragraph 8 it was stated that 

Mvn h 'T'f work doneby iheplun IT* bad been done under a dttect wrtm« 

PWD authorities and Sn G P Sax-na had ro ir feral m this mosaic work but £ 
fcxs been entered in the M B in the name orSnGP Saxeoa then ihe payment to the ««« « 
the plaintiffs does should be withheld and the same should be paid to the pla ot ff* w 
PWD authont es 

We are informed at the Bar that suit No 53 of 1959 has as yet not been 
disposed of 
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We are called upon in this case to decide whether it is established that there 
was a contract between the State of Bihar and the first respondent relating to 
construction work, which disqualified him from being a member of the Bihar 
Legislature. We are not concerned to decide whether the contract was enforce- 
able against the State. The evidence already set out in our view abundantly 
supports the case that there was a contract directly between the first respondent 
and the State of Bihar relating to the execution of work, and that the contract 
was made in the course of the first respondent’s trade or business. 

The first respondent had pleaded in his written statement that there was in 
fact no contract and that he (the first respondent) had completed the “mosaic and 
dado work” in the Surgical Block, the bath rooms and ihe lecture theatre as a 
sub-contractor of Saxena. In so pleading he sought to ignore the letters 
Exhibits 1-G, 1-C and the relevant correspondence. No explanation was 
attempted before the Election Tribunal explaining that correspondence. It was- 
merely urged that the two letters Exhibits 1-G and 1-C between M/s. Patna 
Flooring Company and the P.W.D. authorities and the other correspondence 
between the Executive Engineer and Saxena indicated that the “mosaic flooring 
and dado work” was completed by the first respondent as an agent of Saxena. 
It is urgedSn this Court for the first time that assuming that Exhibits 1-G 
and 1-C amounted to an offer by the first respondent and acceptance thereof by 
the Executive Engineer, that offer and acceptance thereof could amount to a 
binding contract between M/s. Patna Flooring Company and the Government of 
Bihar, only if the Superintending Engineer accepted or ratified the contract and in 
the absence of any evidence to that effect, the offer and acceptance did not give 
rise to any contract disqualifying the first respondent under section 7 (d) of 
the Act. 

We may at once observe that the subsequent correspondence and settlement 
of accounts Exhibit G contain at best ambiguous statements which do not raise 
any inference in favour of the first respondent. We may briefly refer to this 
evidence. On 12th July, 1955, the Sub-Divisional Officer addressed a letter to 
M/s. Patna Flooring Company intimating that it was “disappointing to note that 
in spite of repeated askings” the firm had not submitted their final bill for the 
mosaic work till that date. The letter then proceeded: 

“ I have been personally explaining to you the whole position and you promised to submit 
your final correct bill on Friday the 8th July. 1955, so that I may ask the contractor Shri G. P. 
Saxena to pay you off finally and settle your accounts immediately.” 

This letter clearly indicates that in the view of the Sub-Divisional Officer the bill 
had to be submitted by the first respondent to the P.W.D. authorities and that they 
would persuade Saxena on account of whose default the contract with the first respon- 
dent was necessitated to pay the amount due to him. The next letter is, dated 1 3th 
July, 1955, addressed by the Sub-Divisional Officer to M/s. Patna Flooring Company 
intimating that the bill of M/s. Patna Flooring Company had been sent to Saxena 
for immediate settlement and payment, and asking the company to settle the 
account with Saxena and to receive payment from him and to report to the P.W.D. 
authorities. On 20th July, 1955, there is another letter from the Sub-Divisional 
Officer forwarding a copy of letter No. 949, dated 20th July, 1955, which was 

addressed to Saxena asking the latter to issue orders to his contractors to mend 
and rectify all the cuttings and damages properly so that the building may be m a 
fit condition for handing over on 1st August, 1955. A copy of this letter was 
forwarded to M/s. Patna Flooring Company for their information and necessary 
action, and they were asked to rectify all the defects pointed out to them and to 
complete the remaining work by the scheduled date. It may be notice t a 
Saxena’s contract in its entirety was not terminated: only a part of the contrac 
had been taken away from him. Directions bad therefore to be given to hint 
complete the contract of the building and to hand over the same by 31st July, tso-b 
and to M/s. Patna Flooring Company to rectify all the defects pointed ou 

s. c. J.— 33 
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them If M/s. Patna Flooring Company were merely a sub-contractor, there is no 
reason why a copy of this letter should have been addressed to them and that 
they should have been asked to rectify the defects On 21st July, 1955, a state- 
ment of account was drawn up in respect of the mosaic work done by M/s. Patna 
Flooring Company in the Rajendra Surgical Block It is described as ‘ a statement 
of account of mosaic work between G P Saxena and Messrs Patna Flooring 
Company " On the credit side of the account are three items Rs 57,443 4-3 in 
respect of bill, dated 25th November, 1953 Rs 4,719-9-3 m respect of b II, dated 
31st March, 1955 and Rs 14,000 in respect of bill, dated 13th July, 1955, through 
the Sub-Divisional Officer No III Sub-division, Construction Division, Patna On 
the debit side are various items of payments aggregating to Rs. 49,754-9-3 leaving 
a balance ofRs 26,408-13-3 Against that amount a cheque for Rs 15 000 » 
recorded as given on 21st July, 1955, on the Bank of Bihar Ltd , leaving a balance 
of Rs II, 40't-13-3 There are two notes, at Ihe foot of this account The first 
part of note No (1) deals with the bill, dated 3 1st March, 1955, which is not 
material It then proceeds to record that M/s Patna Flooring Company 
will be responsible for rectification of the defects in mosaic work in bill 
No. BP/U38/35/55 and 93/55, dated 13th July, 1955 and 31st March, 1955, respec- 
tively Note No (2) states that M/s Patna Flooring Company will realise from 
Saxena immediately the amount of the claim for work included in the third bill 
This is signed by the first respondent At the foot of these two note* there are 
two endorsements oDe signed by Saxena and the other by the first respondent 
In the endorsement signed by Saxena it is stated that the account was correct 
and he admitted that Rs. 11,408-13-3, were due from him which he 
promised “to pay very soon” It was also stated that the terms of the 
original agreement between Saxena and M/s Patna Flooring Company 
will also remain operative. The endorsement signed by the first respondent 
states: 


:hequeforR» 15000 We «hall Cculi the final poluh work wuhn 

Jit 1ms been fettled today, the 2IitJuly, 1955, Jam herewith 

retinwng the cheque No BZ/131 08016 dated 18th January, 19 j 5, drawn on the Impm-U 
EanJc of India, Patna for Ri 12 000 and balance now (tanda as mentioned Rs II,' 4C8-I 3-3 as per 
settlement, subject to encashment of tCMlay’i cheque No G140696, dated 21st July, 1955, oa the 
Bank of Behar Ltd .Patna.’ * 

A copy of this account was forwarded to the Executive Engineer, Construction 

Division, through the Sub-Divisional Officer “for information and record with 
reference to the discussion which was held between” Saxena and the first respon- 
dent “ in his presence and the presence of the Sub-Divisional Officer No HI Sub- 
Division ’ Strong reliance was placed uponihis document by counsel for the first 
respondent in support of his claim that there was in truth no contract between 
the State of Bihar through its P W. D. authorities and the first respondent, 
but the contract continued at all material times to subsist between Saxena and 
the State of Bihar After carefully considering this argument in our viewr, this 
document is not susceptible of any such interpretation The P W D. authorities 
had adopted the attitude that even though they were liable to meet the bill Of 
.lJ ™ tna F'oosmg Company for the work done under the arrangement armea 
at between them by Exhibits !-G and I-C they would procure payment of the 
amount due from Saxena The first respondent had admittedly done the work 
m respect of two bills, dated 25th November, 1953 and 31st March, 1955, as sub- 
contractor for Saxena A third bill for Rs. 14,000 had been submitted for the 
tw«f 0n w& the r «P° nd «n‘ for which the bill was sent to the Sub- 

Divmonal Officer Saxena W 2 S apparently refusing to make the pajmept and 

a meeting was arranged m the presence of the Executive Engineer and l he Sub- 

Dnisional Officer in which a consolidated account was made and Saxena agreed 
R ' 26 40S-13 3 and aga.avt which he gave a cheque lf« 
Ks 15,000 This statement of account cannot conceivably be utilised in suppo« 
°iL ^ rst rcs P° nd cnt that there was no contract between bin a® 

the P \VD authorities representing the State of Bihar: it is merely a sc* t!«*«‘ 
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-arrived at between the first respondent and „ , 

live Engineer and the Sub-Divisional Officer under which SaxmT °/ th . e f Execu - 

*the amount of Rs. 11, 408-13-3 remaining due on ^ the cnniiln fa 3greed t0 pay 

settlement at the instance of the Executive Engineer and 

does not purport to wipe out the contract which ^ b ; DlV,S, ? na i 01Bcer 

the construction work done in pursuance S contra^ andl 1 ZZ't f ^ 

ment under the signature of Saxena that the terms nf th<> ’ & ■ t j ie mere end ° rSe * 

Z 3KK? ft. 

contractor of if Compan - v ma y continue to work as sub- 

•Saxenl and M/f pi!* ® ht r! V ® 30 im P ress,on that the sub-contract between 
oaxena and M/s. Patna Flooring Company was terminated. 

the GovVrLent r under1b?tf na com P lete > he wa s liable to compensate 

iafo^ SL h ,f f of hls contract. The Executive Engineer had 
deducted frr,m n v t h e a *P° u nt payable to the first respondent would be 
thefmmmta f b ! and had on diVerse occasions called upon Saxena to pay 
receive tho m due ^the first respondent. The first respondent was concerned to 
•whether h due to and it was a matter of no consequence to him 

The Her- 16 !r*° ve J! nment Paid d directly or the authorities got it paid by Saxena. 
ire 03 t 3 e nrst respondent not to imperil his position as a contractor with 
wnmendn P.W.D. contracts may well be understood. It is difficult to 
-whe r u a e d °' V tbis settleme ?t made in the presence of the Executive Engineer, 
re y paxena agreed to discharge the liability of the Government, in considera- 
ion o discharge of his own liability under his contract, negatives the existence 
ne contract between the Government of Bihar and the first respondent. 

. ,T be ~ e 3S on die rec ord correspondence relating to the demands for payment 
y the first respondent. A letter 1 dated 28th March, 1956, was addressed by 
c C “ a j° t lc Executive Engineer informing him that M/s. Patna Flooring Com- 
pany had not sent their bill to him and that they may be directed to furnish a 
- opy of their bill to enable him to check the same and arrange payment. This 
reiers to the payment for the work done after December, 1955, because the 
Dili m respect of the work done in July, 1955, had already been submitted and was 
•rif/ 5 f bject ' matter 0p tEe settlement of account Exhibit G. There are letters, dated 
£lst August, 1957, 7th December, 1957 and 8th March, 1958, in which the Executive 
Engineer called upon Saxena to settle the claim of M/s. Patna Flooring Company. 

dra ^ °f a letter of the Executive Engineer, dated 16th March, 1958, reciting 
nat Saxena was requested several times to settle the claim amicably “but he was 
not in a mood to do so and wanted to drag the department into litigation, 
the second paragraph of that letter is important. It states: 

■M/o t>'A s a matter of fact when Shri Saxena failed to complete the particular item of work, 

. a Jna Flooring Company were engaged at the instance of the then Departmental Officer, 
wa enals were aho issued to them, the cost of which are still outstanding against, them. Ana 
■fnr f 1 ? the d ?P art ment will have to pay the amount in question to M/s. Patna Flooring Company 
W !} K ; v ° rk done ^ them. It may be added here that the work done here by this time 

already been billed for i n favour of Shri G. P. Saxena. The correct procedure in this case 
uld have been for the department to make payment to M/s. Patna Flooring Company. 

% the last paragraph it is recorded that Saxena may be advised to settle the 
n/atter amicably and to obtain a clearance certificate from M/s. Patna r ooring 
E^ropany. The Superintending Engineer also addressed a letter to Saxena on 
26th May, 1958, calling upon him to settle the matter amicably witffi M/s. J atna 
Flooring Company within a month and threatening that the amount due w 
to be deducted from his final bill. A copy of this letter was forwarded to M/s. 
•Patna Flooring Company. 

Tt appears that on 25th July, 1958, Saxena submitted a stat f®ent ^ a £° ut J, e 
•construction work done by him and included therein the work done by 
Patna Flooring Company. At the foot of the bill is a memoranda? 1 
Payments made from time to time and the last item shown therein is Rs. 
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due to M/s Patna Flooring Company. Saxena not having paid the amount to 
M/s. Patna Flooring Company, a letter, dated 10th September, 1958, was addressed 
to Saxena by the Executive Engineer in which it was recorded that the contractor’s 
(Saxena s) representative had seen the Executive Engineer in his office at the time 
of refund of the security deposit kept back on account of income tax dues and 
had promised that he would settle up the account with M/s Patna Flooring Com- 
pany and pay their dues immediately, and that although the “refund of the amount 
had already been given the dues of M/s Patna Flooring Company had not been 
cleared” Saxena was once more requested to clear off the dues of M/s Patna 
Flooring Company so that the refund of the amount kept in deposit may be given 
to him 

This is all the material correspondence on which the first respondent has 
relied The correspondence makes it abundantly clear that the primary liability 
for payment of the dues was of the State of Bihar and they accepted that liability 
The Bill of M's Patna Flooring Company was received by the PWD authorities 
and they called upon Saxena to satisfy the claim because under the terms of the 
contract the liability for payment would ultimately be enforced against Saxena 
None of these letters even indirectly suggest that the contract for work done by 
M/s Patna Flooring Company in the-matter of “mosaic flooring and dado works” 
was done m execution of the sub contract which that Company had obtained 
from Saxena The anxiety evinced by the Superintending Engineer, the Executive 
Engineer and the Sub-Divisional Officer that the claim of M/s Patna Flooring 
Company be settled by payment through Saxena is consistent with the case that 
the primary liability was of the State of Bihar and the PWD authorities wanted 
to avoid litigation The conduct of the authorities in the tontext of the docu- 
ments to which we have already referred to is in our view consistent only with 
the inference that the construction work was done by M/s Patna Flooring Com- 
pany under a contract directly with the PWD authorities 

Messrs. Patna Flooring Company were approved contractors and if they were 
made to believe that Saxena will be induced to pay the amount due to them, it 
was not expected that they would incur the displeasure of the authorities, by 
insisting upon payment directly by the State The offer and acceptance, incor- 
porated in Exhibit 1 G and 1-C the construction work done by M's Patna 
Flooring Company, thereafter the submission of the bills by M/s Patna Flooring 
Company for payment, the anxiety of the PWD authorities that payment should 
be made to M/s Patna Flooring Company and their intervention in securing 
payment and anxiety to avoid litigation clearly establish that the contract pursuant 
to which the work of “mosaic flooring and dado” was done was between M J 
Patna Flooring Company and the Government directly The contract was not 
unauthorised and therefore no question of rectification arises It may also be 
nou.ed that the contract required to be ratified and was not ratified was never 
raised in the trial Court or m the High Court 


The argument that after the contract was entered into, the Superintending 

engineer had countermanded the arrangement is in our judgment without s-.b* 

stance On the letter, dated 16th May, 1958, there is an endorsement presumably 
Oy the executive Engineer in which it is recorded that M/s Patna Flooring Com- 
pany were engaged at the instance of the then Departmental Officers for complet- 
ing the work left incomplete by Saxena, and it is followed by a query ' Was the 
sanction of S E, S BC taken to this arrangement, if so, copies of the corres- 
pondence may pl-ase be furnish'd 7 ” There is no record of the reply, if any. 
§ l \ C V.°^L 1 l? UC ^ rt rJ hcrc . ,s how ever, at the foot of the Je'fr an endorsemert, 
7 e h I 2 2de by Son,c one “write to the contractor ’ It « *nie 

that the Superintending Engineer was in overall charge of the construction work 
and by the terms of the tender itself the authority of the Executive Engineer to 
accept the tender is limited clause 9 of the form of tender Exhibit D But there Is 
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no evidence on the record that the Superintending Engineer had at any time 
countermanded the arrangement between the Executive Engineer and Messrs Patna 
FbonngCompan,. The first respondent in his examination before the Trial Court 

foa had wiili G P. Saxena for construction of mosaic U dl ™r 

r“ T F CntCrCd Whh betwccn P - W ' D ‘ department and my 
after this letter Exlubit 1-G. Saxena went to Superintending Engineer and objected. The 

continue to be the contractor as before and„o 

But it is not suggested that there was any such arrangement in the presence of 
the first respondent. The Superintending Engineer has not been examined, and 
there is on the record no evidence to support this part of the case, which was 
never set up in the trial Court and the High Court. 

•f i? 16 a< ^ m ' ss * 0ns made by the first respondent in his notice and the plaint in 
suit No. 53 of 1959 were sought to be explained by him on the plea that he had 
signed the plaint and the verification without reading the plaint of the suit as the 
plaint was required to be filed in great hurry. A similar explanation was also 
given in respect of the contents of the notice. It is difficult to accept this expla- 
nation which was invented with a view to get out of the inconvenient admissions, 
the Executive Engineer, Mukteshwar Prasad, in his evidence stated that the Sub- 
Thvisional Officer had given a warning to Saxena that his contract would be 
terminated and a part of the work would be done through another agency and 
that thereafter Messrs. Patna Flooring Company were engaged to complete the 
work. Rameshwar Prasad Singh, who succeeded Mukteshwar Prasad as the 
Executive Engineer also said that the unexecuted part of the mosaic work was 
taken away from Saxena and was entrusted directly to Messrs. Patna Flooring 
Company and that Messrs. Patna Flooring Company were directed to complete 
the work. It was never suggested to either of these witnesses that the arrange- 
ment was countermanded by the Superintending Engineer. 

The first respondent approached the Court denying that there was a con- 
tract between him and the State of Bihar relating to the construction work. That 
denial is falsified by letters Exhibits 1-G and 1-C and is further falsified by his 
statements made by him on oath in his plaint. On his own admissions, the first 
respondent is a person who is willing to trim his sails as his interest demands. 
Thp ' by the first respondent regarding the admissions made by 

i On n careful consideration or 


r TL t'C.IOUll WUU Willing IU HUH . . A Ur 

the explanation given by the first respondent regarding the admissions ma e y 
him m the plaint cannot be accepted as truthful On a careful considera ion o 
all the circumstances, we are unable to agree with the High Court that there 
was no contract between the first respondent and the P-W.D. authon es 
representitjg ^ state of Bihar in respect of the “ mosaic and dado work by 
Exhibits 1-G and 1-C pursuant to which the first respondent carried out me 
work independently of Saxena. . . . . . thp 

It now remains to consider whether there was a subsisting con ra 
date of fifing ofthe nomination paper The work of constniction ^trusted m 

respondent was completed in July, 1955, and in resp > The first 

nd the lecture theatre” was completed sometime before P > • ^ t 

respondent has not been paid 'the amounts due to him It cannot 
view ofthe attitude adopted by the State of Bihar ther Qn ? ^ of the 

i 1 . < : ontrac t. The expression “ there subsists a contrac he contraC t and 

t includes cases in which one party has performed hi p t j,; s Court in 

e part performable by the other party remains. . It was - . t hat case 

Vtatturbhuj JasanVs case.' The first paragraph of the head note m 
states; - r d "t 

. conUn Ac0ntract for the supply of goods does not performance on 

Ch S?, t0 beb S dll payment is made and the contract .s fully dtsen rg 

1. (1954) sZrn5TTi954y?CRr^7r^ 
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In that case pursuant to an oral request made on behalf of the State of Madhya 
Pradesh, Chatturbhuj Jasani had supplied “ canteen stores ” between^8ih October, 
1951 to 23rd January, 1952 and had submitted invoices in respect thereof. 
Payments were made m respect of those invoices between 1 5th November, 1951 
and 20th March, 1952. Elections to the Parliament were held in December, 1951 
and Jasani stood as a candidate for one of the two scats before payment for the- 
stores supplied was made. The Court refused to accept the plea raised on behalf 
of the elected candidate that the moment the contract is fully executed by the 
candidate, the contract is at an end and a new relationship of debtor and creditor 
takes its place. It is true that the materia! words of section 7 ( d ) of the Act 
which fell to be considered in that case were somewhat different. They stood as 
follows: 

“ A person shall be disqualified for being chosen as and for being, a member of euher House 
of Parliament or of the Legislative Assembly or Legislative Council of a State 

(J) If, whether by himself or by any person or body of persons In trust for him or for hit 
benefit or on his account, he has any share or mtereit in a contract for the supply of goods to, or for 
the execution of any works or the performance of any services undertaken by the appropriate- 
Government" , 

The conditions under which disqualification was incurred were wider under the 
section as it then stood. Any share or interest m a contract for the supply or 
goods, or for the execution of any works or the performance of any services 
undertaken whether by himself or any person or body of persons in trust for 
him or for his benefit or on hts account, disqualified a candidate from being 
elected as a member of the Legislature. The Act as amended has now restricted-thc 
conditions which import a disqualification The two conditions now are that the 
contract must be in the course of the candidate's trade or business, and it must be 
for supply of goods or for execution of any works undertaken by the Govern* 
ment. Contracts in respect of services undertaken for the appropriate Govern- 
ment are apparently not within section 7 (d) as amended The amended section 
again requires that there must be a contract entered into by the candidate. Mere 
interest in a contract, unless the candidate has entered into the contract directly 
or through an agent, would apparently not disqualify him. But section 7 ( d ) 
before it was amended was attracted, if there was a subsisting contract and the 
application of the clause after it was amended also is subject to the same condi- 
tion If there was no subsisting contract, neither under section 7 (d) before it 
was amended, nor after it is amended, would the disqualification be incurred. In 
the present case the first respondent performed his part of the contract, and no 
payment has been made by the Government of Bihar to him. In the circum- 
stances, relying upon ChatturbhuJ JasanCs case 1 , we are of the view that the con- 
tract was a subsisting contract. 

Mr. Sarju Prasad appearing on behalf of the first respondent contended that 
by section 1 16-B of the Act, the decision of the High Court is made “final and 
conclusive” and interference by this Court with that decision, even if jt appears 
that an error has been committed by the High Court, will not be justified. Bat 
by section 1 16-B the jurisdiction conferred upon this Court by Articles 133 and 135 
of the Constitution is not, and cannot be restricted. If the circumstances of the 
case justify, this Court has the power, and is indeed under a duty, to set aside 
the verdict of the. High Court. The Court is dealing with a case in which a 
question which vitally concerns the purity of elections arises. A person who has 
a contractual relationship between him and the executive would, on getting 
elected, be able to bring pressure to bear upon the executive to settle’ his claim or 
to secure advantage for himself to which he may not be lawfully entitled. This 
appears to be the scheme underlying section 7 ( d) which disqualifies a person 
from being chosen as a member of the Legislature if there subsists a contract 
entered into in the course of his trade or business by him with The appropriate 


1. (1954) S CJ 315 : (1954) S CR. 817. 
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Government for the supply of goods or for execution of any works. If, on the 
evidence, subsistence of the contract which disqualifies a candidate is established, 
this Court would not be justified in refusing to give effect to its conclusion 
especially when the question vitally concerns the public in keeping out of the 
Legislature persons who have claims arising out of subsisting contracts against 
the Government. 

In our view the appeal ought therefore be allowed, and the order passed by 
the High Court set aside and the order of the Election Tribunal restored with 
costs in this Court and the High Court. 

ORDER OF THE COURT : — In accordance with the opinion of the 
majority the appeal is dismissed with costs. 

Appeal dismissed ► 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— A. K. Sarkar, Raghubar Dayal and V.Ramaswamt, JJ. 

Thiruvalanchuli Vaithilingam Pillai Charities . . Appellants * 

v. 

Vijayavalli Achi and others ^ __ . . Respondents. 

Civil Procedure Code (V of 1908), section 11— Res judicata— Deed of partition between 
adoptive father and adopted son — Allotment of properties to adopted son and retention of some 
lands by adoptive father and mother for life— Vested interest to adopted son— Death of adoptive 
father— Suit against adoptive mother by adopted son claiming possession of entire properties— 
Defence of right to possession of entire properties by mother — Decision that half the properties to 
go to adopted son and half to be retained by mother for life— Stray sentence in the judgment that 
half-share of mother on her death would go to her representatives— If would constitute res judi- 
cata — Suit for possession by purchaser of the vested interest of the adopted son for the half-share 
held by the adoptive mother— Decision on a point not necessary for the purpose of the prior 
suit — Not to constitute res judicata. 

Under a deed of partition, the adoptive father allotted substantial properties to his adopted - 
son and retained 100 acres of land for himself and the maintenance of his wife with a vested 
interest for the adopted son. After the death of the adoptive father, the adopted son filed a 
suit against the adoptive mother claiming possession of the entire 100 acres. Overruling the- 
defence of the mother that she was entitled to be in possession of the entire 100 acres, the Court 
on a construction of the deed of partition held that she was entitled only to 50 acres for her life 
and the other 50 acre' would go to the adopted son. In the judgment of the trial Court 
occurred a stray sentence that the share of the mother after her death would go to her 
representatives. In connection with the management and possession of certain trust properties,, 
held by the adopted son, on a suit filed by the trustees an instalment decree had been passed 
against the adopted son and in execution of the decree that had created a charge on the vested 
interest of the adopted son in 50 acres held by the mother, the fifty acres were sold and 
purchased by the trust. After the death of the adopted son and mother, in the subsequent suit 
filed by the trust for the recovery of the 50 acres from the representatives of the adopted son, 
a plea of res judicata in defence was raised on the basis of the stray sentence of the Court in the 
prior suit that the 50 acres would go to her representatives. 

Held the subsequent suit for recovery of possession was not barred by res judicata. A 
decision would operate as res judicata if it was necessary for the purpose of the case in which it 

bad been given. 


* C.A. No. 453 of 1963. 


6th October, 1965. 
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The question in the prior suit was whether the adopted son is eo'itled to g*t possess on of 
the entire 100 acres on the death of the adoptive father and smlarly whether the adoptive 
mother was entitled to retain possession of the enure 100 acres for her life On the construction 
of the deed of partition that the allotment of the properties had been validity made the Court 
-decided that the adopted son was entitled to 50 acres only and that the other 50 acres would 
be held by the adoptive mother for her life It was not necessary for (he Court for the decisioa 
of any of the disputes that arose in that suit to say to whom the lands that went to adoptive 
mother would go on her death as that question would depend upon the terms of the deed 
Therefore the stray sentence in the prior judgment would not operate as res Judicata 

Oo the tru- interpretation of thede d of partition alio the Court in the prior suit had 
proceeded on the basis that the adopted son was the person who was entitled to the propert cs 
after the death cf the adoptive mother The word ‘representative*’ has been used only to 
•describe the adopted son 

Appeal against the Judgment and Decree of the High Court of Madras in 
A S No 221 of 1956, reversing the Judgment of the Court of Subordinate 
Judge, kumbakodam m O S No 33 of 1955 

A V Visnanatha Sastri and R Ganapaihi Ayyar , Advocates, for Appellants. 

R j v Agarvala, Advocate and Messrs Dadachanji & Co , for Respondents 

Tbe Judgment of the Court was delivered by 

Sarkar,J — The only question argued in this appeal js whether the 
appellants’s suit for possession of certain lands is barred by res judicata The 
trial Court held that it was not barred, but on appeal the High Court of 
Madras took a contrary view Though the question involved Is only one, the 
case has a long history which has to be set out in some detail 

The appellants are the trustees of a trust created in 1891 by one Vailhi- 
lingam Pillai who appears to have possessed substantial properties On 
10th September, 1891, the day after the trust had been created, Vaithilmga who 
was — childless, adopted one Kalyanasundaram as his son An agreement 
relating to the adoption, appears then to hate been entered into by. Vaithilmga 
•and Chidambaram Pillai, the natural father of Kalyanasundaram then a minor, 
on the latter’s behalf Thereafter on 12th September, 1891, a deed of partition 
was executed by Vaithilmga and Chidambaram, as the guardian of Kaiyana- 
sundaram appointed under an instrument executed in the meantime by the Yaithi- 
lmga as the adoptive father or Kalyanasundaram Under this deed, the larger 
part of the properties left with Vaithilmga after the creation of the trust which 
were considerable went to Kalyanasundaram and about !(() acres were retained 
by Vaithilmga for the maintenance of himself and his junior wife Kamakshi 
Vaithilmga had another wife from whom he had been separated for a long time 
and with her we are not concerned It will be be necessary to return to that part 
of the deed under which, the 100 acres were retained by Vaithilmga later On 
15th June, 1904, Vaithilmga died Both Kamakshi and Kalyanasundaram 
survived him Soon thereafter tiz , on 21st September, 1904, Kalyanasundaram 
■who had then attained majority filed a suit being O S No 54 of 1904 against 
kamakshi and another person with whom we are not concerned, claiming 
possession of the 100 acres of land which had been left with Vaithilmga under 
the partition deed as earlier stated, after setting apart about 20 acres for 
Kamakshi’s maintenance Kamakshi’s defence to the suit appears to have been 
that under the deed she was entitled to be in possession of the entire lOO acres for 
her life after the death of her husband The Subordinate Judge of Kumbakonam 
in whose Court the suit had been filed held that Kamakshi was entitled to 
retain for her life 50 acres out of the 100 acres of tend in dispute and that the 
other 503cres should go to Kalyanasundaram on Vaithilinga’s death The 
learned Subordinate Judge directed a partition of the land equally between 
Kalyanasundaram and kamakshi Kamakshi filed an appeal against this 
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judgment and Kalyanasundaram a cross-objection. Botli these were however 
dismissed. The decree of the learned Subordinate Judse haviDg thus been 
confirmed, the lands were partitioned and possession of a half share thereof was 
delivered to Kalyanasundaram. The remaining 50 acres were left in the 
possession of Kamakshi. The dispute in the present case concerns the lands 

that came to Kamakshi s share under the decree of the learned Subordinate 

Judge. _ The judgment in Suit No. 54 of 1904 was delivered on 7th July, 1905, and 
it is this judgment which is said to operate as res judicata barring the present suit. 

We pass on now to the facts concerning the appellants’ claim. It appears 
that certain proceedings took place, the exact nature of which does not appear 
from the records, for framing a scheme in respect of the trust created by Vaithi- 
linga. Presumably prior to these proceedings first Vaithihnga and after him 
Kalyanasundaram had been acting as trustees of the trust and had been in 
possession of the trust properties. It will have been noticed that the trust 
properties were quite separate trom the 100 acres with which Suit No. 54 of 1904 
was concerned. On 28th August, 1923, by a decree passed in the proceedings 
earlier referred to, a scheme for the management of the trust was framed. The 
appellants are the present trustees under the scheme. On 2nd April, 1928, a 

decree for Rs. 30,000 was passed in the same proceedings in favour of the then 

trustees and against Kalyanasundaram. This perhaps was in respect of a claim 
by the trustees aginst Kalyanasundaram for mesne profits. The decree last 
mentioned created a charge on some of Kalyanasundaram's properties for the 
due repayment of the decreed amount. It also provided that .the amount 
would be payable in certain specified instalments. The decretal sum not having 
been paid, the trustees put up certain properties of Kalyanasundaram to Court 
sale in execution of the decree. The sale actually took place on 2nd April, 1931 
and it was confirmed on 7th April, 1933. Lot No. 3 of the properties sold 
was described as the lands which were being enjoyed by Kamakshi for her life 
and in which Kalyanasundaram had a vested interest. These were the 50 acres 
of w'hich Kamakshi had been hold entitled to be in possession for her life 
under the decree in Suit No. 54 of 1904. The sale certificate stated that the 
sale was subject to the rights of Kamakshi to enjoy the properties in lot No. 3 
for her life. Symbolical delivery of possession of the 50 acres of land comprised 
in lot No. 3 of the sale certificate as mentioned earlier was given to the trustees 
on f2th February, 1935. The lands however continued in the possession of 
Kamakshi as indisputably she was entitled to be in possession for her life. What 
had been sold was Kalyanasundaram’s vested interest in the 50 acres. Kalyana- 
sundaram died sometime in 1950 and Kamakshi on 30th November, 19o4. On 
24th June, 1955, the then trustees filed the present suit against Kalyana- 
sundaram’s widow' and daughter and certain other persons for possession of the 
50 acres of land which had been in Kamakshi’s possession till her death and also 
for mesne profits, basing their claim on the purchase by them of Kalyana- 
sundaram’s vested interest in them which had fallen into possession on 
Kamakshi’s death. The only defence to this claim made in the High Court and 
in this Court is that the Subordinate Judge in his judgment in Suit No 54 of 1904 
had held that on Kamakshi’s death the 50 acres in her possession would go to 
her representatatives and that this judgment operated as a bar to the present 
suit. Besides, this defence other defences were raised in the trial Court but they 
W'ere not pressed in the High Court or in this Court. 

The partition deed so far as material is in these terms: “The lands 15 velis, 

3 mahs, 60 cents shall remain in the enjoyment of Vaithilingam Pillai 
for the livelihood of the said Vaithilingam Pillai as well as his junior wife 
Kamakshi. After the lifetime of Vaithilingam Pillai and Kamakshi these 
lands shall fall to the enjoyment of Kalyanasundaram Pillai.” We are 
not concerned with the rest 'of the deed and all references in this judgment 
to the deed will be understood as a reference to this part of it only. 
The 15 Velis, 3 mahs and 60 cents of land, which in English measure would 

s. c. J. — 34 
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corns roughly 10 IfO acres were the lands which were the subject matter 
of Suit No 54 of 1904 It is not disputed that on proper interpretation, under 
the deed, Kalyanasundaram acquired a vested interest in these 100 acres. The 
only question js whether notwithstanding the correct interpretation of the deed, the 
judgment in Suit No 54 of 1904 operates as res judicata To put it more precisely 
Did that judgment hold that Kalyanasundafam did not haie a vested interest in 
the lands and if it did, was that finding necessary for the decision of the suit ? 

Now, Kalyanasundaram had based his claim m Suit No 54 of 1904 to the 
entirety of the 100 acres substantially on the ground that bis guardian had no 
power to enter into a deed of partition on 1 2th September, 1891, as by the 
deed of adoption earlier executed by Vaithilinga, he had become the sole owner 
of all of Vatththnga’s properties It is unnecessary to discuss the judgment of 
the learned Subordinate Judge as a whole in detail and it would suffice for our 
purpose to state that he rejected kalyanasundaram’s claim in substance 
holding that the adoption agreement, the deed of appointment of Chidambaram 
as guardian of Kalyanasundaram, and the deed of partition had to be 
considered all together And Kalyanasundaram was not entitled to ignore 
the deed of partition and recover the properties entirely on the basis of the 
adoption agreement The learned Subordinate Judge observed ‘even granting 
for arguments sake that Exhibit D (the deed of partition) was a deed of maintenance 
m favour of Vaithilinga and the first defendant (Kamakshi) as contended by the 
Pleader for the plaintiff (Kalyanasundaram) I do not consider that the arrange- 
ment evidenced by it is improper or beyond the powers of the plaintiff's 
guardian By Exhibit D about 55 veils of land were absolutely given to 
the plaintiff and the life interest m about 15 veils of land was reserved in 
favour of Vaithilinga and his wife, / e about 4 5th of the family properties was 
given to the plaintiff and the life interest in the remaining 5th share was taken 
by those who had gratuitously made him their adopted son and given to him 
the bulk of the property They reserved to themselves, no right of alienation or 
disposition over the abovemenlioned 5th share and declared that it should 
descend to plaintiff after tbeir deaths Therefore, I do not consider the 
plaintiff can on any ground succeed m setting aside the arrangement evidenced by 
Exhibit D ” The portions in brackets m the above quotation have been added by us 

Having thus rejected Kalyanasundaram’s claim to the entirety of the 
100 acres, the learned Subordinate Judge proceeded to consider Kartnkshi’s 
claim to all the 100 acres on Vaithilinga's death for her life He thought that 
Kamakshi s claim could be upheld only if it could be said that under the deed 
she and Vaithilinga had been made joint tenants of the J00 acres After referring 
to certain authorities on the point, he observed “Where the intention was 
declared in equally strong words, it was decided that the estate taken was 
not joint in the sense in which it is enjoyed by undivided co-pirccners 
and it was only an estate held by tenants in-common Therefore, when one of 
the tenants died, )is share in the estate naturally descended to his legal 
representative, that is, to the plaintiff, unless there is something express in 
the terms of Exhibit D to show that the whole estate should be enjoyed by (he 
first d-fendant during her lifeline. Such express declaration is wanting in 
Exhibit I> The recital that plaintiff should poshes* the estate after Vaithilinga and 
first defendant, can be construed when the estate is only that of tenants m* 
comnon (as ireamna) that the share of Vaithilinga should go to hu Jecal 
teptc'cntauvc after his death and that the share of first defendant sho aid go after 
her death to her representative Tbe words “as meaning ’ (have been added by 
us) as they seem to have been omitted m the judgment The parties agree that 
without these words the meaning is not clear In the view that hehadthui 
taken, the learned Subordinate Judge rejected Kamakshi s claim to succeed 
on tbe death of Vaithilinga as the joint tenant To the entirety of 100 acres of 
land and held that Kalyanasundaram was entitled to half of it Pursuant to this 
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decision, the partition to which we have earlier referred, was made. We would 
here remind that an appeal and a cross-objection against this judgment was rejected. 

The learned Counsel for the respondents relies on the words “the share of the 
1st defendant should go after her death to her representative” in the judgment 
of the learned Subordinate Judge which we have earlier quoted and contends that 
they decide that the Subordinate Judge on an interpretation of the deed of parti- 
tion held that on Kamakshi’s death, her share would go to her representative. It 
was said, that it had, therefore, been held by him that Kalyanasundaram had no 
vested interest in the 50 acres of which Kamakshi was held to be entitled to 
continue in possession. We should suppose that if such was the interpretation of 
the deed by the learned Subordinate Judge, his judgment might operate as 
res judicata barring the claim of the appellants in the present suit for the claim 
through Kalyanasundaram who was a party to the earlier suit. The question 
appears to us to be whether this sentence in this judgment amounts to a decision 
operating as res judicata. It is unnecessary to refer to the decision on the point of 
res judicata-, it is enough to say that a decision can operate as res judicata if it was 
necessary for the purpose of the case in which it had been given. There is no 
dispute between the parties on this point. 

Now, it seems to us perfectly clear that no question arose in Suit No. 54 of 
1904 as to the person who would succeed after her death to any property that 
might come to Kamakshi under a decree made in it. It was not necessary 
for the learned Subordinate Judge for the decision of any of the disputes that 
arose in that suit to say to whom the lands that went to Kamakshi would go on 
her death. It would, therefore, appear that the sentence in the judgment in Suit 
No. 54 of 1904 on which the learned Counsel for the respondents relied could not 
operate as res judicata barring the present suit. 

There are however other reasons supporting that view. In an earlier part of 
his judgment which we have aheady quoted, the learned Subordinate Judge held 
that by the deed, it was declared that the entire 100 acres “should descend to the 
plaintiff after their deaths”, i.e. those lands will go to Kalyanasundaram after the 
death of Vaithilinga and Kamakshi This was really his interpretation of the deed 
so far as the devolution of the lands was concerned; it would be legitimate to 
suppose that the learned Subordinate Judge did not intend to contradict himself 
interpreting the same words in the deed in a different way by using the sentence 
that the share of the 1st defendant should go after her death to her representa- 
tive. It has to be remembered that at the date of the judgment Kalyanasundaram 
was the legal representative of both Vaithilinga and Kamakshi. It seems to us, 
therefore, to be a natural interpretation of the sentence in the judgment on which 
the respondents rely to hold that the word “ representative” had been used really 
as indicating Kalyanasundaram. We should also point out that in the earlier 
part of the judgment as also in the part on which, the respondents relied it was 
held that Vaithilinga and Kamakshi had by the deed been given only a life interest 
in the lands. It would not be a natural interpretation of the learned Judge’s 
judgment, to hold that having decided that under the deed Vaithilinga and 
Kamakshi held lands only for their lives he proceeded to decide that at their deaths, 
the lands would go to their respective represntatives. The question was of the rights 
under the deed and if under the deed Vaithilinga and Kamakshi had only life 
interest in the lands, their ultimate destination had to be decided by the terms of 
the deed' if it made any provision in that behalf which it did. Admittedly under 
the deed the lands were to go to Kalyanasundaram after the death of Vaithilinga 
and Kamakshi. The learned Subordinate Judge was not deciding any question 
of intestate succession to the lands on the death of these two. 

It also seems to us that in the portion of the judgment on which the 
respondents rely the learned Subordinate Judge only dealt with the question whether 
Kalyanasundaram who had been held not to be entitled to the entirety of the 
100 acres was entitled to any portion of the lands. The real point in that 
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connection, according lo the learned Subordinate Judge was whether the deed 
has made Vaithilinga and Kamakshi joint tenants in respect of the 100 acres or 
tenants in common because it was only in the latter event that Kalyanasundanm 
might claim a half share in the lands on Vaithilmca’s death Having held that 
the words of grant m the deed read by themselves created a tenancy in common in 
the land* m favour of \aithUmga and Kamakshi, he proceeded to consider 
whether the words provide for the lands going to Kalyanasundaram on the 
deaths of Vaiththngi and Kamakshi it should lead to a different interpretation of 
the words of grant and held that they were not clear enough to do so Having 
thus decided that Vaithilinga had a half share m the lands as a tenant in common 
with Kamal sht, he proceeded to consider whether the provision in the deed that 
Kalyanasundaram would get ihe lands after the life time of Vaithilinga and 
Kamakshi could be interpreted to mean that though the lands were held as 
tenants m common by Vaithilinga and kamakshi, Kalyaaasundaram was not 
entitled to any pan of the land till after the death of both of them and that till then, 
Kamakshi was entitled to them as she claimed He answered the question in. the 
negative and it was in that connection only that he «aid the proper interpretation 
of these words was that the share of Vaithilinga m the lands was given to his 
representative after his death and the share of Kamakshi to her representative 
after her death He was only deciding that the words meant that on the death 
of each his or her share would devolve as provided in the deed and not pass 
to the persons who survived On this basis he held that Kalyaaasundaram was 
entitled on Vaithilmga’s death to the 50 acres which the Liter held for h's life 
Kalyanasundanm did not claim as the legal rcpic*entanvt of Vaithilinga but as 
the person named tn the deed He of course was V aithilmga’s legal represen- 
tativc and obviously that is why the learned Subordinate Judvc used these words 
to describe him We are unable to hold that he was interpreting the deed as 
meaning that the share each of \atthilinga and Kamakshi in the lands would 
go on then respective deaths to their legal representatives whoever they might be 
at the time That was not a question that arose or he was asked to decide 
We are therefo e of (he view that there is nothing in the judgment m Suit 
No 54 of 1904 to operate as barring this suit by way of res judicata It is of 
some interest to point out that the sale in execution v on which the trustees- 
plamtiffs now represented by the appellants before us ba^ed their claim was 
expressly of kalyanasundiram’s vested interest under the deed in the lands which 
were then m Kamakshi s possession under the decree in Suit No 54 of 1904 The 
trustees in that application for execution had alleged that kalyanasundaram had 
such vested interest The older directing the sale held that he had su-h a vcsied 
interest The certificate of sale mentioned that Kalyanasurdaram had a vcsied 
rioht in these lands That would appear to be a decision binding on the respon- 
dents as kalyanasundaram’s ft-ir 

The learned Coun‘el for the respondents stated that if vve found ourselves in 
jjorecir-nt with the appellant’s contention, we should refer the case back to the 
High Court for the decision of various other points that arose in it This 
contention seems to us to be wholly unfounded It is clear from the judgment of 
the High Court under appeal that before that Court the respondents confined 
their argument only to the question of res j tdicata Besides this aspect of the 
matter the learned Counsel for the respondents was also unable to refer us to any 
point of any subs’ance which could have been argued with plausibility m the 
High Court ui support of the respondents* case and was not argued We find no 
reason to refer the case back to the High Court for decision of any outstanding 
point We sic clear that no otber point remains to be decided 

In the result we allow the appeal set aside the judgment of the High Court 
and restore that of the learned trial Judge The appellant will get the costs of 
the proceedings in the High Court and in this Court 

^ S 


Appeal allowed 



COMPLETE SET NOW READY 


An Outstanding Book Highly Praised 

REVISED IMPROVED AND UP-TO-DATE 

COMMENTARY ON THE . 

CODE OF CRIMINAL PROCEDURE 

(4TH EDITION-3 VOLUMES) 

By P. RAMANATHA IYER 

Revised by M. A. KRISHNASWAMI IYER, Advocate ' 

1. All amendments made by Acts of Parliament up-to the date of the 
publication of this edition have been incorporated in the text 
of the Code. 

2. State amendments have also been noted under the relevant section . 

3. The commentary has been thoroughly revised and also re-written 
wherever necessary in the light of the case-law reported since 
the last edition. 

4. The commentary will be found to be most exhaustive, as no case 
reported upto the date of printing in the official and non- 
official reports have been omitted. 

5. Special attention has been paid to the decisions of the Supreme 
Court. 

6. Conflicts of opinions in the decisions have been pointed out and 
discussed with the author’s submissions. 

7. All the special features regarding the general plan, classification 
of points arising under each section and the analysis of the case- 
law bearing thereon which made the previous edition popular 
have been retained, with the addition of synopsis of headings. 

8. Lawyers, Magistrates and Police Officers will find this a valuable 
book of reference. 

Price Rs. 72. Postage Extra 


published by-. Tli e Madras Law Journal Office 

PREMIER LAW PUBLISHERS 
POST BOX 604. MADRAS-4. 



Regd. M. 382S 


Vol I Under Despatch 

QUINQUENNIAL DIGEST I96LI965 

(m continuation tf our Q D of t other periods ) 

The usefulness and necessity of Digests need hardly be cmnhasired 
In the groung \olume of case law m recent ) cars the need for 
Digests is felt irore hcenlv Every busy Law) cr must have a set of 
Q.D by his side 

The Q,D for 1961 — 65 will be published in 4 volumes and the 
volumes will be brought out in quick succession 

Pre publication price Rs 92 

Price per set Rs 100/- Freight Extra 

Register your order immediately 
Orders can be placed with . 

The M. L. J Office, Post Box 604, Madras 4. 

nitST VOLUME READY 

CIVIL COURT MANUAL 

(MADRAS ACTS) 

SEVENTH EDITION 
FOUR a OLTJMES 

Tin* edition has been complete!) revised and brought up-to date 
T 1 c first \olumc contains 95 Acts (Madras) out of which ^,0 arc new 
m thu edition Madras Abkan Act to Madras Court of \\ ards Act. 
Rules to important Acts have been given along with the Act* 

Indispensable not onl> to the Legal Profc*non but to Commercial 
IVns, Government Institutions etc 

Tlie first volume has just been published The remaining volumes 
wall be published m quid succession 

Prc-publication Price Rs 92 - Price Ps 100/- per set 

Publishers . THE MADRAS LAW JOURNAL OniCE 

POST BOX NO 0 ) 4 , MADRAS-4 

l*alijsA J C. owned Vy H IU.-*. t --un SLA^D-L. t* J ? t 11 I c M 4 I • 

(Prrolf) Lt-i-, j$-sC Musditirol A— - ■« I <*J Sir*'** M jfcrc Mkirw-t. 

SrfX. Seakarifii-3 araj DV IX! 




Vo I. XXXV — No. 3 


THE 



Edited by 

K. SAKKARANARAYANAN, b.a„ B.L. 


SEPTEMBER 

Mode of Citation (1966) {{ S.CJ. 

CONTENTS 

Pages. 

Journal .. .. .. 11—34 

Retorts .. .. .. 265-400 


SLPREME COURT JOURNAL OFFICE 

POST BOX 604, MADRAS-4 

Subscription payable in advance: Inland Rs. 30 pet annum inclusive of postage. 
Foreign Subscription: Rs. 48. 

Price of a Single Part Rs. 3 to subscribers and Rs. 3/50 to non-subscribers. 

Free replacement of parts wiH not be made unless complaints of non-receipt of 
parts are made within a week of the date of the publication. 

Change of address should be intimated in writing in advance. 


[ All Rights Reserved.] 



CORRECTION 

In (1966) 2 S C J at page 293,* in the footnote, 

For ‘7th December, 1965’ 

Read ‘7th October, 1965* 

In page 359 of (1966), S C J , 7th line from bottom, 

For, *, Sikn * J (for himself, Subbi Rao, YVanchoo and Ramaswami, JJ,). 
Read‘Sikri,J (for himself, Subba Rao and Wanchoo, JJ )’ 


Paces 


Interpretation — Statute — Tax Ordinance — Explanation aided by first amendment — 

Second amende cnl — Insertion of a comma between words in the Explanation 
and enacting Omuna would be deemed to be a'v. ay* therefrom the date of Tax 
Ord nance-intention to render the explanation also retrospective, clear 397 

Motor \ chicles \ct (I\ of 1939 sertions 58 and 63 and C P and Fcrar Motor Vehicles 
Rules, 1910 rules 61, 62 and 63 — Scope — Interregional permits renewal of — 

Renewal of counter signature f >r a different region — Authority competent to 
make. — V> ord * may ’ jrt rule 63 (a) 35 1 

Mysore Uniters ty Act (XXIII of 19-iG , sections 22, 23 and 43 — Powers of Vademic 
Council under — If includes power to make a regulation that no candidate who 
fails four tunes shall be permitted to continue the Bachelor of V etermary Science 
Course ' 306 

Mysore Village Offices Abolition Act (XIV’ of 1961) — Constitutional validity — \ct if 

void as colourable legislation 329 

Penal Code {XL\ of I860) sect on 81 and Evidence Act (I of 1872), section IOo — Illuv 

t ration (a —Scope— Defence of insanity— Onus 281 

Practice — Single Judge considering earlier decision require reconsideration— Proper 

procedure 29a \ 

ProvinciallnJolvencyAct (\ of 1920) sections 6 7 and 2 j — Debtor’s property sold in 
execution of money decree — Sale Kt aside under Order 2 1 ru'e 89, Civil Procedure 
Code— Act of insolvency if wiped out — If sufficient cause for refusal to adjudicate 
under section 2a t 350 

Registration Act (XV I of 1908), section 17 — Ward — When requires registration 285 

Supreme Court Rules Order 16 rule 14 A — Scope — Civil Procedure Code (V 

of 1908,, Order 22— \ppcal against preliminary d-cree — Death of respondent — 

Legal representative impleaded in final decree proceedings — If saves appeals from 
abatement 302 

Transfer of Property Act (I\ of 1882) section 51 — Compensation for improvements — 

Cannot be claimed by person effecting improvements on property knowing that he 
has no ngbt to such property 3 JO 

Tribunals dealing with nghls of citirens- — It bound to adopt judicial approach 295 

Uttar Pradesh (Temporary) Control of Rent and Eviction Act (III of 1947), »<-etion7 I" — 

Rcvu on a 1 jurisdiction of State Gov emmeni — If quasi judicial — Order made with 
s out bearing opposite parties — If bad zs opjwsed to princijlc* of natural justice 29a 




CUMULATIVE TABLE OF CASES REPORTED: 

parts 1—3 - " 


Ajoy Kumar lylubherjce v. Local Board of Barpeta. 

M. A. Akbar Kashani v. United Arab Republic 
Anowar Hussain v. Ajoy Kumar Mukheijec 
S. Banerjee v. S. Agarwala 
Bhaiya Lai v. Harikishan Singh 
Bharat Singh v. Bhagirathi 
Bhikari v. State of U.P. 

Biram Prakash v. Narendra Dass .. 

Bishambhar Nath Kohli v. State of Uttar Pradesh 
Brundaban Nayak v. Election Commission of India 
Bundelkhand Motor Transp. Co. v. Behari Lai Chaurasia 
Chattanatha Karayalar v. Central Bank of India, Ltd. 
Cochin State Power & Light Corpn. v. State of Kerala 
Dwarka Nath v. Lai Chand 

General Assurance Society Ltd. v. Chandumull Jain 

Gulab Bai v. Puniya 

P. G. Gulati v. Lajya Ram 

Gurbinder Singh v. Lai Singh 

Gurcharan Das Chadha v. State of Rajasthan 

Harinagar Sugar Mills Co. v. M. W. Pradhan 

N. S. Z. Hossain Mirza v. Satyendra Nath Bose .. 
Indian Chemical Products, Ltd. v. State of Orissa 
Kaluram Onkarmal n. Baidyanath Gorain 
Kalyani Stores a. State of Orissa 

Kamal Narain Sarma v. Dwarka Prasad Mishra .. 
Kehar Singh v. Dewan Singh 

Kishanchand Lunidasing Bajaj v. C.I.T., Bangalore 
Lala Shri Bhagwan v. Shri Ram Chand 
Laliteshwar Prasad v. Batcshwar Prasad 
Maddanappa v. Chandramma 
Malludora v. Seetharatnam 

Mohammed Meera Lebbai v. Tirumalaya Gounder 
Mongibai Hariram v. State of Maharashtra 
Morvi Mercantile Bank Ltd. v. Union of India 
Nand Kishore Saraf v. State of Rajasthan 
Nawab Usmanali Khan v. Sagar Mai 
S. D. G. Pandarasannadhi r. State of Madras 
Punjab Sikh Regular Motor Service v. R.T. Authority 
Raja Gopala Rao v. Sitharamamma 
Ratanlal v. State of Maharashtra . . 

Md. Reza Debstani v. State of Bombay 
M. R. Ruparel v. State of Maharashtra 
Sahoo v. State of U.P. 

Sales Tax Officer v. M/s. Shiv Ratta G. Mohatta.. 
Shankaranarayana v. State of Mysore 
R. K. Shankar Jagtap v. S. B. Sakharam Jedhe 
South Asia Industries (P.), Ltd. v. Sarup Singh .. 

State of Bombay v. Jagmohandas 
State of Bombay v. Nurul Latif Khan 
State of Madras v. Govindarajulu Naidu 
State of Madras a. Kunnakudi Melamatam 


Page - 
153 ' 

’0 25 ' 

1 

j 111 

77 

53 

281 

220 

337 

166 

37 

317 

204 

95 

101 

265 

42 

157 

139 

126 

208 

393 

145 

367 

34 

363 

20 

295 

241 

330 

350 

50 

379 

6 

194 

285 

81 

354 

179 

133 

334 

87 

172 

161 

329 

302 

69 

359 

184 

213 

175 



Pages 


State of M P e V P Shartna 231 

State of UJ* v R Sharroa Vaidya 200 

State of U P v Snnarayan 190 

State of VVJ5. r Nripendra Nath Sag chi 59 

Tefc Bahadur Bhuj I v Debt Singh Bhuj 1 290 

K. H. Thacker e, M/l The Saraa Engineering Co, Ltd 19G 

Union of Ipdia p Sukumar Pyne 227 

University of Mysore e Gopala Gowda 306 

Vaithihagara Pillai Charities v Vijayavalh Achi 259 

Venkatesh Narahar Katti v H K. Mu] la 34g 

Vcr.katerwara Rao n Government of A.P 270 

Vjay Singh v State of Maharashtra 325 

War Profits tax Coramr v M/s. B Bafchar.d 397 



CUMULATIVE INDEX OF • REPORTS. ' 

PARTS 1—3 

Administration of Evacuee Property Act (XXXI of 1950) (as amended by Act I of 
1960), sections 27 and 58 (3) — Declaration by Deputy Custodian, Lucknow, as 
evacuee property under Ordinance XII of 1949 — Acquisition of that property by 
Central Government under Act XXIV of 1954 — Sale by auction and purchase by 
, R-C.K. in 1957 — Revision petition in 1961 by L7 .P. State to Custodian-General 
against the order declaring the property as evacuee property in 1949 — Maintain- 
ability — Exercise of revisional powers in his discretion — Jurisdiction of Supreme 
Court to interfere in appeal — Additional evidence of copies of evidence — Incon- 
sistent with judicial procedure and Rules of natural justice — Displaced Persons 
(Compensation and Rehabilitation) Act (XLIV of 1954), section 12 

Andhra Pradesh Panchayat Samithis and Zilla Parishads Act (XXXV of 1959), sections 
62 and 72 — Powers of Government under — Orders under not legally passed — 
Powers of High Court to issue writ quashing the latter illegal order 

Arbitration Act (X of 1940) — Award stating that the existing documents relating to 
debts obtained on lands would remain as before and remain as securities till re- 
payment — If requires registration under — Registration Act (XVI of 1908), section 

Assam Local Self Government Act (XXV of 1953), section 62 — Levy of Annual tax by i 
Local Boards for use of any land for the purpose of holding markets — Constitu- 
tionality — Constitution of India (1950), Article 14 — If violated.. 

Bihar Land Reforms Act (XXX of 1950), section 14 — Claim by mortgagee — Limitation 
— Considerations 

/ , > 

Bihar and Orissa Excise Act (II of 1915), section 27 — Notification under, dated 31st 
March, 1961 — Levy of duty (countervailing) on foreign liquor imported from other 
States — No manufacture of foreign liquor in the State — Validity — Constitution of 
India (1950), Articles 301, 304, 305, 366 (10) and 372 ’ 

Bombay Land Requisition Act (XXXIII of 1948), sections 4 (3) and 6 — Bombav Rents, 
Hotels and Lodging Houses Act (LVII of 1947), sections 13(l)(g)nnd 17—* 

1 Person evicted in execution of a decree for ejectment under the Act of 1947— Re- 
quisition of the same premises under the Act of 1948 — Allotment to the evicted 
Person — Legality 

Bombay Prohibition Act (XXV of 1949), as amended by Bombay Act (XII of 1959), 
sections 24-A (2), 66 (1) (b), 66 (2) and 85 (1) (1)— Consuming liquor contained in 
a medicinal preparation — When not punishable under section 66 (1) [b ) — Burden 
of proof . . . . 

sections 6-A (as amended by Act XXII of 1960), 24-A and 59-A — Medicinal 

preparations ( Mahadralshasava and Dashmoolarishta alcohol content above 50 per cent, 
by volume) — Manufacture by distillation process by a licensed person. and issue 
from a bonded warehouse — Possession (on 14th September, 1960), if offends the 
statute — Exemption under section 24-A(2) — Applicability — Subsequent declaration 
(on 4th October, 1960) under section 6-A if effective 1. 

Bombay Sales Tax Act (V of 1946), sections 13 and 20 (Bombay Sales Tax Act (XXIV - 
of 1952), sections 19 and 29) — Advance tax paid by a registered dealer — Provi- 
sion void under Article 286 (1) (a) of the Constitution (1950) — Discovered as void 
in 1952 — Suit for refund of tax paid — Mistake of law — If barred — Limitation Act 
(IX of 1908), Article 96 . . . . . . - • 

Bombay Tenancy and Agricultural Lands Act (LVII of 1948), sections 14 (1) and 29 (2) 

— Default in payment of rent — Notice of termination of tenancy — Application for 
an order for possession — Starting point of limitation of two years 

Civil Procedure Code (V of 1908), section 1 1 — Res judicata — Deed of partition between 
adoptive father and adopted son — Allotment of properties to adopted son and 

' retention of some lands by adoptive father and'mother for life — Vested inte- ■ 
rest to adopted son — Death of adoptive father — Suit against adoptive mother 
by adopted son claiming possession of entire properties — Defence of right to 
possession of entire properties by mother — Decision that half the properties to go 
to adopted son and halt to be retained by mother for l.fc — Stray sentence in the 
judgment that half-share of mother on her death would go to her representatives 
— If would constitute res judicata — Suit for possession by purchaser of the vested 
interest of the adopted son for the half-share held by the adoptive mother — 


Pages. 


337 

270 

285 

153 

208 

367 

379 

' 324 

133 

359 

346 



Pagb 


Decision on a point not necessary for the purpos” of the prior suit— Not to 
constitute res judicata 

• ■■■ s ection 60 (!) (g) — Political pension — If includes pnvy purse given to ex Ruler 

— section 86 (1)— Applicability — Suit against foreign State with republican form 

of Government — Consent of Central Government — Essential — International L3W 
— Foreign State — Immunity from being sued in Municipal Courts J 

— ■' s ections 86 (1) and 87 B — Consent of Central Government — If necessary for pro- 
ceedings against cx Ruler under section 14 of the Arbitration Act (X of 1940) 

section 99 and Order 20 xule 12 — Suit by plaintiff— Decree in favour of 

one of the defendants and aga nst the other defendants — Interference by appellate 
Court on ground that'a decree cannot be passed in favour of a defendant who has 
not asked for transposition as plaint fT— Bar of section 99 — Applicability — Award 
of mesne prof ts Jo a person who has not asked for the same — Legality 

Companies Act (VII of 1913) sect on 38 and Regulations in Table ‘ A First Schedule 
— Rectification of share register — Transmission by ope rat on of law — ‘ Transfer 
and Transmission , distinction— Discretion of directors to refuse recognition of 
tranramfer — Powers of Court to control 

Corapan es Act (I ofl956), sections 433 («) 434 (1) (a) and 439 (1) (4)— Civil Procedure 
Code (V of 1908), Order 40 Rule 1 — Petition for winding up of a company — Com 
pany indebted to a joint Hindu family — Receiver appointed by Court in a suit for 
partition of the properties of the joint family — Empowered to take necessary pro- 
ceedings to realise the properties and debts due to the family — If can file a petition 
for winding up — Statutory notice to pay the debt to Assistant Collector Bombay, 
in discharge of income-tax due by the family — If proper and sufficient — Non 
compliance amounts to ‘ neglect to pay the debt— Petition maintainable— Income 
tax Act (XI of 1922), section 46 

Conduct of Election Rules (1961), rule 94-A— Scope— Affidavit in support of election 
petition sworn before District Court Clerk of Court appointed under section 139 
(<) Code of Civil Procedure (V of 1908)— If sufficient compliance with rule 94 A 

Constitution of India (1950), Articles — Iranian National registered under Foreigners 
Rules 1939, res dmg ui India for over 1 5 years before 2 1st November, 1949 under 
residential permits renewed from time to time under Fore gners Order 1916— 
If can claim to be citizen of India under Article 5 of the basis that he had his domi- 
cile in the territory of India , 

Article 133— Appeal to Supreme Court— New Case cannot be set up for the 

first tune 

■ Art cle 133 — Appeal to Supreme Court— New pW — Cannot be raised when 

there is utter lack of factual basis to sustain the plea 

Article* 133 and 136— Representation of thePeople Act(XLIII of l Q jl) section 

116-B— Jurisdiction conferred by Articlesl33 and 136 — Cannot be re tncted by 
section 116-B 


Article 226 — Discretion of II gh Court to issue writs under 

Article 226 — Period of impugned contract coming to end after a very short time 

from date of order-Wnt will not be issued to tajicel order of Government granting 
the contract 

Article 226 — Scope and pbject — Salei tax asse sment — Remedy available under 

the Sale Tux Act— Petition under Article 226— Not to be entertained— Nature of 
order that can he made under Article 226 


* control ’ of the High Court — 

Article 311— Right of charge-sheeted officer to be given Opportunity to lead oral 

evidence rfhe desires— Enquiry officer if can say that having regard to the charges he 
would not hold an oral enquiry— Civil Services (Classification Control and Appeal! 
Rules rule 55 — Scope ' 

• —Article 341 (1)— Constitution (Scheduled Castes) Order 19o0 issued bv 

President under Article 341 fl)—Pubhe notification regarding scheduled castes— 
Hca that Dehar caste is a suVcaste of Chamar caste— If can be entertained 
Contempt of Court— 1 Trial of a member of All India Scrv ces before the Special Tudve 
—Pending petition in Supreme Court for Iran fer- Departmental proceeding for 
crnitravenoonof (Conduct) Rules profaib lug d sclo ure of official document and 
information— Charge of disclosure to his advc cates of the member in regard to writ 
j™? H ft Owrt — l4kdy to amount to obstruction of administration of 
justice and putting person under duress— Contempt— Action of Stale deprecated 


2o9 

285 

25 

285 


310 


393 


120 


34 


334 

310 

324 

241 

270- 

194 

161 

59 

184 

77 


139 



Pages. 


Contract Act (IX of 1872), section 73 — Illustration (/.) — Contract by X for sale ofiron 
scraps to 2—2' entering into similar contract with third party for export — Breach 
by X of original contract — Y unable to supply third party who purchased from open 
market and recovered the difference in price from Y — Y when entitled to recover 
the amount as damages from A' 4 . .. jgg 

— sectionl26 — Execution of a joint-promissory note along with two other documents 

on the same day as security for an overdraft account — Status of one of the 
signatories to the promissory note if that of co-surety or co-obligant— Determination 
the documents being parts of same transaction should be read together ' 

— Applicability of section 92 of Evidence Act (I of 1872) .. 317 

as amended by Indian Contract (Amendment) Act (1930), sections 172, 178 and 

180 Pledge of goods covered by documents of title such as a railway receipt — If 
could be validly made by owner by transfer of the documents of title representing 
the goods — Endorsement of railway receipt as security for advances made to the 
owner of goods — If operates as a pledge of the goods covered by the railway receipt 
— Right of such endorsee to sue the railway for non-delivery of goods — Measure of 
damages . . . . . . . . 6 

Contract of Insurance — Essentials — Condition in policy giving power for cancellation 
at will — Mutual — Binding on parties — Power of cancellation to be exercised before 
commencement of risk. .. .. .. .. 101 

Criminal Procedure Code (V of 1898), section 526 (1) (ii) — Scope — High Court if com- 
petent to transfer case pending before a Magistrate for trial to a Court of Sessions 
Judge .. * .. .. „ 42 

— section 527 and Criminal Law Amendment Act (XLVI of 1952), sections 6, 1 7 

and 8 — Case pending before the Special Judge under the Act of 1952 — Petition in 
Supreme Court for transfer to Court of equal jurisdiction under High Court of 
another State — Jurisdiction — No inconsistency between section 527 of Code and 
section 7 (2) of Act of 1952 — Transfer of case — Ground of reasonable apprehension 
of denial of justice, essential— General feeling of hostility of persons, in sufficient 
— Likely interference with course of justice to be made out — Practice — Question of 


inherent jurisdiction — To be tried first before dealing on merits . . 139 

Custom — Punjab — Jats in Amritsar District — Customary adoption— Adopted - son 

when entitled to collateral succession . . . . . . 363 

Deed — Several deeds forming part of one transaction executed on the same day — 

Construction . . . . . . . . 317 

Election Commission — Powers — Desirability of legislation vesting powers pointed out 166 

Electricity Act (IX of 1910) (as amended by Act XXXII of 1959), section 6— Scope — 

Electricity Board for the state exercising option to purchase the undertaking but 
notice to licensee not being in accordance with law — Effect — State Government if 
vested with the option under section 6 (2) of the amended Act . . 204 

Evidence Act (I of 1872), sections 24 to 30 — Confession — Confessional soliloquy — 

If direct piece of evidence — Weight to be attached to such evidence .. 172 

/ # - y -r x 

section 1 15 — Estoppel by representation — No estoppel against person who knows 

the true state of facts .. ■ ' .. .. 310 


sections 157 and 32 (7) — Scope and applicability .. .. 95 

Family settlement— Requisites for validity — Registration when essential — Registration 

Act (XVI of 1908), section 17 — Applicability .. .. .• 290 

Foreign Exchange Regulation Act (VII of 1947) as amended by Act (XXXIX of 1957), 
sections 23 (1) (a) and 23-D — Contravention of section 23 (1) committed before the 
amended ActJXXXIX of 1957) came into force — Adjudication proceedings under 
the amended provisions — Legality — Amended section 23 (I) (a) if contravenes , 
Article20 (1) of the Constitution oflndia (1950) .. .. •• 1 227 

Guardians and Wards Act (VIII of 1890), sections 25, 47 and 48 — Petition under section 
25 — Order thereon appealable under section 47 — Appellate order, finality of 
Rajasthan Ordinance (XV of 1949), clause 18 .. .. . 265 

Gwalior War Profits Tax Ordinance, Samvat 2001, as amended by Ordinance, Samvat 
2002, Samvat 2004, rule 3 of Schedule I, Explanation— War Profits-tax— Assessee, 
managing agents of company — Receipt of dividend income on the shares of the com- 
pany — Business of the company, subject to assessability under the Tax Ordinance 
Dividend — Exclusion from taxable income of the assessee under the Explanation 
enacted subsequent to the Ordinance — Retrospective application . . • - 397 

Hindu Law — Brahmin woman whose husband was alive becoming concubine of sudra 
and having children by hint — Aiaruddha Sires entitled to maintenance out of para- 
mours estate for herself and her children— Right to maintenance if destroyed by 



Page 


Hindu Adoptions and Maintenance Act (LXXVIII of 1956) coming into force 
during pendency of appeal against decree g ving maintenance 
J oint family — Hindu Mothers — Presumption of joint family — SeveTan cc — 
Onus of proof— Evidence Act (I of 1872) section 21 — Admissions— Admissibility 
in evidence — Fa luje to confront under section 145 maker of such statement in wit- 
ness box— Effect 

Income-tax Act (XI of 1922) sections 16 (2) and 18 (5) — D vidfnd income — Assessee 
Hindu undivided family, owner of shares — Karla thereof registered holder of the 
u shares — Income assessable as that of Hindu undivided family — Dividend income— 
Principle of grosurg up — Nothing to do with accrual of income — Accrual to the 


Insurance — Proposals letters of acceptance cover notes and policies nature and inter 
preta ion of — Cover notes if to accompany letters of acceptance— Reference therein 
to co~id Cions in policies — -If effective 

Interpretat on— Statute— Tax Ordinance — Explanaton added by frit amendment — 
Second amendment — Insert on of a comma between words in the explanation 
and enacting comma would be deemed to be always therefrom the date of Tax 
Ord nance-'— Intent on to render the cxplanat on also retrospcc*i e clear 
Iron and Steel (Control) Order (19o6) clause 7 — Construction—' “ Use — If includes 
non use — Condi t ora of permit — Application for permit if can be looked into 
to find out 

Jud cial Officers’ Pro ection Acf (XVIII of 18j0) section 1 —Protection afforded to acts 
done in judicial capacity only— Charge of false imprisonment made aga nst the 
officer — No formal compla nt lodged — No teport made by any po'ice officer in 
writing — No plea by the officer that the act was done m his judicial capacity — Ad 
miss on that he had acted under the orders of the superior officer— Art win reckless 
malicious, concurrent finding of Courts below — No protection under the Act 
Land Acquisition Act (I of 1894) sect ons 4 5 and 6— Number of declarations tinder 
section 6— If can be isttu-d success vely in respect of d Hereof pieces of lands within 
the local ty specified n a nolficaf on undersection 4 of the Act 


Letters Patent (Lahore) (as amended in 1928) clauses 10 and 1 1 — Delhi Rent Control 
Act (L1X of 19jS) sect ons 39 and 43 — Decis on of single Judge of Punjab II gh 
’• Court in Second Appeal under section 39 of Delhi Rent Control Act — Appeal from 
to D vis on Beach of same High Court under clause 10 of Letters Patent— Compe- 
tency — Section 43 of the Rent Control Act— Effect 
Luptation Act (IX of 1908) section 2 (4), Articles 142 and 144— Article 142 when 
attracted— Suit governed by Art cle 144 — Computation of period of limitation — 
Tacking of advene po-emon of independent trespassers— Perimss bility , 

Madras Estates (Afcol t on and Comers on into Ryotwan) Act (XXVI of 194 8) sections 
- 2(15) (16) and 3 — Madras Estates Land Act (I of 1903) section 3 (2) (e) — Mothira- 

rambedu tallage in Madras State — If zamin estate or under tenure estate — Not fi 
cat on under section 3 of Act XXVI of 1948 taking over the said estate as lamin 
estate — Val d ty t 

Madras Hindu Religious and Charitable Endowments Act (XIX of 19 j 1) section 62 
(3-u) — Application by Commas. oners for modifying Scheme under which the Trus- 
tee was administering the Temple— No proof of any of the charges levelled aga nst 
t i trustee — Appointment of an Executive Officer to be in charge of administration — 
Not warranted — Madras Act XXII of I9a9 enacted after the sin t — Plenary powers 
of Commissioner 


sections 6 7 93 103 (I) — Institution held to be not a Math under the Madras Act 

II of 1927 — Fmahryoftbedeasion— Claim for contribution and audit fees oa the 
basis thatit was a Math — Not sustainable under Madras Act II of 1917 — Injunction, 
to restrain levy of contnbujon Under Act XIX of 1 9_> 1 — Quest on cannot be 
entertained m a suit not instituted under section 62 of the Act of 1951— Section 
103 (1) of Act of 19al — No cent nuance of levy was alleged under the Act ’of 1927 
• — Estoppel — Institution u one outs de the Act of 1927— Act of Head of institution 
— Not to affect the position of the Institution 
Math — Expenses of suit by the rightful claimant to Gaddi— Binding on th it Math and its 
proper! es— Mortgage by the Mathadhipati to secure payment or such debts— 
Alienation of properties to salvage a part of the property sold under the sale m 
execution of the mortgage decree — Legal necessity — Test of 
Motor \ ch cles Act (IV of 1939) srtuons 58 and 63 and C P and Berar Motor \ chides 
Rides, 1940 rules 61, 62 and 63 —Scope— Inter reg onal permits, renewal of— 
Renewal of countex-s gnaturc for a different region— Authority competent to 
t ^ make— \\ ord may in rule 63 (a) ’ ‘ 

jKxxport Authority having jurisdiction over rest 
ot route to give counter-signature 


179 


53 


HD 

101 

397 

200 


231 


69 

157 


213 


81 


J75 

220 

354 


37 



Page 


Mysore University Act (XXIII of 1956), sections 22, 23 and 43— Powers of . Academic 
Council under — If includes power to make a regulation that' no candidate who 
fails four times shall he permitted to continue the Bachelor of Veterinary Science 
Course . . . . ' ; . 

Mysore Village Offices Abolition Act (XIV of 1961)— Constitutional validity— Act if, 
void as colourable legislation . . . . * 

Penal Code (XLV of 1860), section 84 and Evidence Act (I of 1872), section 105— Illus- 
tration (a) — Scope — Defence of insanity — Onus.. 

Practice — Single judge considering earlier decision require reconsideration — Proper 
procedure 

Prevention of Food Adulteration Act (XXXVII of 1954), section 2 (xii) — “Sale” — 
Includes sale to Food Inspector for analysis — Mens rea — Defence of section 16 (1) 
(a) read with section 7 (o) — Prosecution for offences under — Certificate of Public 
Analyst — If sufficient to his conviction— Joint trial of wholesaler of Bombay and re- 
tail seller ofNasik — Legality — Criminal Procedure Code (V of 1898), sections 537 
(i b ) and 182— Scope .. .. .. 

Provincial Insolvency Act (V of 1920), sections 6,7 and 25 — Debtor’s property sold in 
execution of money decree — Sale set aside under Order 21, rule 89, Civil Procedure 
Code — Act of insolvency if wiped out — If sufficient cause for refusal to adjudicate 
under section 25 

Rajasthan Minor Mineral Concession Rules, Rule 36 — Auction for grant of royalty 
collection contract — Government if bound to accept highest bid and confirm con- 
tract — Discretion of Government to relax the Rules — Rule 59. . 

Registration Act (XVI of 1908), section 17 — Award — When requires registration 

Representation of the People Act (XLIII of 1951) (as amended by Act LVIII of 1958), 
section 7 (d) — Scope — Effect of amendment made in 1958 — -Section as amended if 
embraces only executory contracts — Contract in contravention of Article 299 of the 
Constitution of India (1950) and in fact not ratified — If falls -within the ambit of 
section 7 (d) 

-section 192 (2) — Construction and scope — Question of disqualification — How 


can be raised 

Sea Customs Act (VIII of 1878), section 167 (81) — Importing of goods against restric- 
tions under the Act— Smuggled goods passing out of the hands of the actual smuggler 
. — In possession of persons unconnected with actual import — Liability for confisca- 
tion — ‘ Concerned ’ in dealing with prohibited goods-yQuestion depends on facts 
of each case — Dealing in prohibited goods under a prior arrangement — Accused 
apprehended in the attempt — Whether ‘ concerned ’ 

Supreme Court Rules (1950), Order 16, rule 14-A — Scope — Civil Procedure Code (V 
of 1908), Order 22 — Appeal against preliminary decree— Death of respondent — 
Legal representative impleaded in final decree proceedings — If saves appeals from 
abatement 

Transfer of Property Act (IV of 1882), section 51 — Compensation for improvements — 
Cannot be claimed by person effecting improvements on property knowing that he 
has no right to such property . . 

Travancore-GochinHigh Courts Act (1949) (V of 1 125-M.E.), sections 20 and 21 — Suit 
valued in excess of Rs. 1,000 instituted in District Court when the Act was in opera- 
tion — Provision that appeal valued in excess of Rs. 1,000 was to be heard by Bench 
of two Judges — Kerala High Court Act (V of 1959) coming into force during pen- 
dency of appeal — Appeal if can be heard by single Judge as provided in section 5 
of Act (V of 1959). 

Tribunals dealing with rights of citizens — It bound to adopt judicial approach 

U.P. Court of Wards Act (IV of 1912), sections 37 and 53 — Scope and effect — Sanction 
under section 37 for adoption by ward — Ad option in pursuance of — Validity of, if 
can be questioned in Civil Court 

U.P. Zamindari Abolition and Land Reforms Act (I ofl951), section 6 (rf) and rule 8-A 
of the Rules — Compensation bonds issued by tbe State Government to the inter- 
mediaries — If should be accepted in payment of agricultural income-tax due from 
them 

Uttar Pradesh (Temporary) Control ofRent and Eviction Act (III of/1 947), section 7-F — 
Revistonal jurisdiction of State Government— If quasi-judicial — Order made with- 
out hearing opposite parties— If bad as opposed to principles of natural justice . . 

West Bengal Premises Tenancy Act (XII of 1956), sections 17 and 22— Deposit before 
Controller under7section 22 after filing of suit— If sufficient to bar applicability of 
section 17 (3) .. 


} ■ i ' 

3 06 
329 
281 
295 


87 

350 

194 

285 

241 

166 

111 

302 

310 

50 

295 

95 

190 

295 

145 



West Bengal Service Rules Rule 75 (a) model ed or rule 56 (a) of Fundamental Rules 
but having no rule correspond ng to rule 56 {</) of the Fundamental Rules — Scope — 
Retention in service af er superannuat on merely lor purpose of suspens on and de- 
partmental enquiry— Propriety 

Words and Phrases — In any way concerned — In cry manner deal ng w k proh b led goods 
— Concerned in — Deal With 
Use — If neludes non use 



iij 


THE SUPREME COURT JOURNAL. 


ii 


HINDU LAW IN HISTORICAL PERSPECTIVE 
By 

R. P. ANAND.* 

To a student of comparative law, Hindu law indeed offers a rich field of 
study. This time honoured system of law and jurisprudence, having “the oldest 
pedigree” of any known legal system], perhaps marked “the dawn of law itself on 
this planet .” 2 Even to this day it governs huge masses of people, four hundred 
million of them, and “shows no signs of decrepitude.” J. D. Mayne, therefore, 
rightly emphasized: “No time or trouble can be wasted, which is spent in investi- 
gating the origin and development of such a system and the causes of its 
influence .” 3 

Apart from this, in order to understand the present Indian legal system, and 
in fact India itself, it is necessary to study it in historical perspective as it deve- 
loped through the ages. It is puerile to “disregard the beginning and omit histo- 
rical causes and take up the subject-matter .... with unwashed hands .” 4 
The true nature of things is said to lie in their genesis. As Mr. Jawaharlal Nehru, 
with great insight into the past, present and the future of India, himself put it: 

All that we are and all that we have comes from the past. We are its 

products and we live immersed in it . 5 

It has been rightly pointed out that no other country today looks so deeply 
into the past in order to find sanctions for the present as India. The authority 
for every change in the present dynamically changing society is to be found in the 
ancient Indian texts. The history of India and its legal institutions have there- 
fore more than academic interest. A dispassionate understanding of the past is 
essential in order to have a healthy attitude for the future . 6 

In order to trace the history of Indian law we have to go thousands of years 
back and examine the evidence of that pre-historic age when it originated, and 
study the history of the Hindu race which developed it according to its own 
genius. This, however, is not an easy task, especially in a land where “history 
is an exotic science” and there is not a date until recent times nor even a perso- 
nality in the legal history which is not disputed among scholars . 7 There is 
neither time nor space here to meddle in these controversies. Amidst this mass of 
controversial dates and personalities, however, we find a magnificent system of 
law, with high juristic principles and rich legal theories, developing from age to 
age and presenting such an exciting and near perfect picture of law at a very early 
age that it can be compared favourably with any ancient system of law. It is to 
these general and basic principles of Hindu law, which are valid even today and 
applied though in a different garb, that we shall devote our attention in the 
following pages. 

The legal history of India, though blurred to some extent due to age and 
authentic historical research, is roughly divided into five distinct periods of deve- 
lopment, viz., Vedic, Smritis, Digests and Commentaries, English influence, and the 
modern. It may be pointed out, however, that there is no certain demarcation 


* LL.M. (Delhi) ; LL.M., J.S.D. (Yale), U.S.A. 

1. Mayne, Treatise on Hindu. Law and Usage iii (Ilthed., 1950). 

2. Pal, The History o f Hindu Law iii (1958) (Tagore Law Lectures, 1930). 

3. Mayne, Treatise on Hindu Law and Usage (II th Ed.) , p. iii. 

4. Pal, The History of Hindu Law, p. 6. 

5. Nehru quoted in Malaviya, Village Panchayats in India 1 (1956). 
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line between these periods and they must be regarded as more or less different 
stages of development in the Hindu legal history 

Vedic Period, — Although covering an epoch measured not by centuries but 
by millenniums little is known about the exact nature of law or legal institutions 
during the Vedic Age 8 The only knowledge that we have of this period is based 
on the evidence of the Vedic literature which is still available Of the four well* 
defined literary strata of this far fetched age the first and most important is that 
of the four Vedas (viz^ Rig, Saman, Yajur, and Atharva), which are supposed to 
be the primary and paramount source of all Hindu law and are believed to be the 
language of divine Revelation * Traditionally referred to as Sniti, or record of 
what had been heard by seers (Rishis) to whom they were revealed these Vedas 
arc mainly collections of hymns recited or chanted at sacrifices to the gods or they 
deal with religious rites and social customs and contain very little of lawyers’ law 
They are, therefore, not of much practical use 10 

As the Vedic hymns acquired an ever increasing sanctity with the passage of 
time because of the devout faith of the people in sacrificial offerings, they gave 
me to the Brahmana literature (900 800 B C ) which are extensive codes con 
taming elaborate hair splitting explanations of the Vedic ritual and speculations 
on the meaning of hymns The Brahmanas in the course of time themselves 
acquired a sacred character 11 

It was not long before some of the open and alert minds became dissatisfied 
with the age worn ritualism of the Brahmanas. While drawing their inspiration 
from the Brahmanas they deprecated the meaningless ritualism of the earlier 
literature and indulged m deep philosophical speculations containing rich thought 
about the problems of life and death which are all recorded m the Upanlshads, 
composed between 800 and 700 B C One of the seven! systems of philosophy 
contained in these Upamshads, i.e. Samkhja, it may be noted gave rise to two 
heterodox religious systems of Buddhism and Jainism which denied the authority 
of the Vedas and opposed the Brahmanica! system and ceremonial ** 

As this reactionary spirit began to shake the foundations of orthodox struc- 
tures of social life it was soon met by renewed forces of conservatism which took 
the form of Kalpa Sutras, compiled between 600 B C and 300 B C They com- 
prised the Srauta, Gnhja, and Dharraa Sutras, which in the form of brief rules 
or aphorisms, sought to simplify and bring within convenient compass the mass 
of all sacrificial and domestic rites traditions and daily observances which had 
grown unwieldy They served as a memona technics of a vast mass of sacrifi- 
cial ritual for the use of the learned men of different schools for help in teaching 
or laying down the faw in case appeal was made to them ** a 

The Brahmanas and Upanishads, it must be remembered, were not works on 
law. But they do throw a great deal of light on the society and its mind from 
which Hindu law emanated and grew Dharmasutras, 1 * on the other hand. 


8 The Vedic period whence Hindu Law is believed lo have originated is said lo dale between 
4000 B G and 300 B G These date* are however more or less conjectural and tl ere u a great dis- 
pute among scholars on the subject. Set Kane, 3 History of Dhamasaslra xvu (1946) , Pal, The History 
of Hindu Lain pp 7-8. 

9 Rigceda which is said to be the oldest and most important of these collections, u dated about 
JP00 B C- Qf Pal 73/ History of Hindu Law, p 38. 

10 See Sen, The General Principles of Hmdu Jurisprudence 10-12 (1918) (Tagore Law Lectures, 
1909) Mayne, Treatise on Hindu Law and Ueare (llth Ed ) p 19 ef Kane, 1 History of Dharmasastra 
4 (1930) 

11 See Sinha Sorer ngnty in Ancient Indian Pol ty 40-42 (1938) Pal The History of Hindu Law, 
pp 101b 

12 Sinha Sovereignty in Ancient Indion Polity pp 80 84 5 

12fl Sen Gupta Eiahdion of Ancient Indian Law 12 (19a3) (Tagore Law Lectures 19o0) 

13 Smutc utras and Gnhyasutras deal with rituals and domestic ceremonies to be performed, 
t [ at birth, marriage, death and after Pal, The History ef Hindu lac, p 12 




r - , „ v r 

Hj - THE SUPREME COURT JOURNAL. 13 

were the first law-codes, though they were not exclusive codes on civil or positive 
law. These were treatises written for giving the rules of guidance for the diffe- 
rent stages of life and the rights and duties of all Aryans, which included some 
legal rules as well. The Dharmasutras covered a wide range of topics which in- 
cluded not only the precepts for the moral duties of all Aryans, but also the spe- 
cial rules regarding the conduct of Rings and the administration of justice. 14 
Various Dharmasutras, each of them bearing the name of some great sage of a 
preceding period, such as Bandhayana, Apastamba and Vasishta, 15 in time came 
to acquire great sanctity and became an important source of law. 16 

Without going into the unsolved mystery of the appearance of Aryans on the 
Indian horizon, 17 their early settlement and conquests and ways of life, the details 
of which are hardly availabie, it is interesting to examine the rudimentary evi- 
dence provided by the above-mentioned sources in regard to the nature of law 
and legal institutions existing at that time. It has rightly been said that in India 
there is no twilight before dawn. The very earliest record that we find in the Rig- 
veda (composed about 1000 B.C.) and the culture which is testified by it is 
already strong, rich in potentiality and typically Indian. That there is a long 
history of Hindu law even before this period is clear from the fact that there is 
found a philosophy of law in this early literature. There is little doubt that 
“law is a plant that lives long before it throws out bulbs. It is rooted for mil- 
lenniums before it gathers the food and develops the nucleus for a new life that 
inquiries into the reason for its being and for the directions and character of its 
growth.” 18 It is indeed interesting to examine the theories of law of the early 
Hindu sages in order to understand and appreciate the history of the system. 

Rigvedic Concept of Law. — In Rigveda we find that the Aryans had a tribal 
organization, a cult of fire sacrifice or yajna in honour of their gods, and the most 
important concept of cosmic order or rta. The Rigvedic concept of rta, which 
was later transformed into Dharma or law, consisted in the idea that an orJer or 
system is inherent in physical phenomena. Everything in the world moves 
naturally to a specific purpose. The appearance of sun and moon, of day and 
night, is strictly regulated; and this harmony, this regulating principle, is what 
they called rta. 19 It was their gods who were instrumental in preserving this cos- 
mic order, and therefore they merited offerings in the shape of fire sacrifice. 20 
But even the gods, powerful as they were, were subject to this eternal order, rta. 
In fact the gods were conceived of as existing only for the purpose of maintain- 
ing the law. 21 

Though the early Vedic philosophers conceived the philosophy of law vari- 
ously, there was one conception which was common to and foremost among them 
all. They conceived of law as rta, as the organized principle of the universe, as 
also the divine ordering of earthly life. Rta is conceived of as eternal, not a his- 
tory. It existed before ‘time,’ as a phenomenal reality. “From Fervor kindl- 


14. Pal, The History of Hindu Law, p. 13. 

15. They were, according to Dr. Sen Gupta, not original works of certain individuals but 
embodied the traditional learning of the school to which the traditional author belonged. N. C. Sen 
Gupta, Evolution of Ancient Indum Law, p. 12. 

16. Sinha, Sovereignly in Ancient Indian Polity, p. 83. 

17. There is a great controversy about the original abode of the Aryans and their appearance 
on the Indian horizon. According to some scholars, India was their original home and there cannot 
be any question of their immigration from outside. See Majumdar (ed.), 1 The History and Culture of 
the Indian People 25 (1951) ; Pal, Th - History of Hindu Law, pp. 35, 38. 

18. Pal, The History of Hindu Law, p. 16. 

19. Ibid., p. 116. 

20. Sinha, Soiefeignly in Ancient Indian Polity, p. v. 

21. Pal, The History of Hindu Law, pp. 146, 152. 
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ed to its height Eternal Law and Truth were bom and even this took place prior 
to all existence Every other phenomenon every other created thing grew out 
of it by a process of natural evolution Before there could be any society any 
social ideality rta evolved the ordering principle came into existence even before 
there was any diversity Law is eternal and immutable the conditions of life 
must harmonize with law must fit in in the natural sequence of the rise of the 
universe with rta, the primal principle 22 

Rta or law however being the ordering principle of social order {which was 
viewed only as a part of the universal order) was thought to be imbued with 
social or human purposes conducive to human benefit and was exemplified in the 
flow of rivers which fertilize the fields in the cattle useful to man and m the 
institutions of family and State “ 

According to Dr Berolzheimer the Vedic idea of rta influenced the legal 
and ethical theories of the Greeks and Romans As he says 

Closely connected with the religious and philosophical views of the 
Aryans are certain fundamental positions in regard to the philosophy of law 
which in turn became the antecedents of later legal and ethical developments 
among the Greeks and Romans Foremost among these philosophical con 
ceptions is nla which is at once the organized principle of the universe and 
the divine ordering of earthly life 

He further points out that the Romans through the Greeks derived from 
the Vedic nta their central conception ratum, ratio, naturally ratio , and Augus 
tine Christianized nta into pax— which means not peace but that which brings 
peace the blissful sacred order 2 * 

Political and Social Organization in the Vedic Periods— \s depicted m 
Rigveda, the early political organization of the Aryans was tribal But as time 
passed under the pressure of conquest this tribal organization disintegrated and 
gave way to territorial organization The exigencies of the time and military 
necessity gave nse to the institution of kingship which derived its validity from 
the consent of the people ” The king was elected by the people and was expect 
ed to fulfil certain duties He could be removed from /us oificc and coufd be. 
brought back from exile The office of the king was the creation of the people 
and was held conditionally There were two popular bodies called the Saroiti 
or tnbal assembly and the Sabha, the council of elders and powerful men who 
perhaps chose the king and helped him in time of need 2 

As time passed the powers of the king increased and his office became here 
ditary In the age of Brahmana literature it is no longer elective in the real 
sense Although the normal form of government in the early Vedic period was 
that by kings there are indications that some other forms of government were 
also known at that time In fact eminent scholars such as Professor Jayaswaf 
and Professor Sarkar have established that republican form of government was 
known m the later Vedic age and numerous Hindu republics were existmz bet 
ween 600 B C 2 nd 450 B C * 


1' > Pal The History f Hindu Lett pp ta9 ft 
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Origin of castes. — There was another development during this period which 
immensely affected the course of Hindu legal history. Along with the increase 
of power of the king and his soldiers, owing to the frequency of wars, there arose 
a class of warriors itself whose duty it was to be always ready to fight. The fre- 
quent warfare also enhanced the importance of sacrifice and religious rites since 
the assistance of gods stood them in good stead in winning wars. For that pur- 
pose the services of priests had to be requisitioned and this led to the importance 
of a class of persons who were adept in the performance of sacrifices. More- 
over, with the conquests of vast areas and with growing needs of society, agricul- 
ture and other arts and industries came to be widely and efficiently practised. 
Thus arose the different classes, which later changed to the castes of kshatriyas, 
brahmanas, and vaishyasd But these groups had not yet crystallized into rigid 
castes of the later times, nor were they hereditary at this stage . 4 5 

Apart from these classes of Aryan society, non-Aryans who were conquered 
and enslaved were gradually transformed into .1 fourth class, i.e. Sudras. From 
being enemies they were brought into friendly relations and given a very subordi- 
nate position. A clear line of demarcation was, however, kept between the 
Aryans and the sudras in the times of Brahmana works and even in the Dharma- 
sutras, due perhaps to a feeling of contempt arising out of their different origin, 
civilization, and former enemy character . 6 

Thus were born the four orders of society or the four varnas. The system of 
four varnas had taken deep roots when the Brahmana works were composed and 
the privileges, duties and liabilities of the four classes had become more or less 
fixed . 7 Brahmins or the priestly class, because of their learning and nobility of 
character, together with the devout faith of the people in the efficacy of the reli- 
gious- and sacrificial offerings, gradually came to occupy a position of supremacy 
over the people which affected the course of history in no uncertain degree. It 
is important, however, to notice that the Hindu state never became theocratic or 
sacredotal in the strict sense. Brahmins, in spite of their ever-increasing and 
predominant authority in the society, had no organization of their own and they 
could not usurp political power in India. As sacrosanct priests and legists and 
spiritual preceptors of the king and the people, they exercised considerable influ- 
ence, but the real or active power remained with the king, the kshatriya aristo- 
cracy and the commons . 8 

Concept of Law in the Upanishads. — Law up to this time, though regarded 
as divine and sacred, consisted of customs and usages of the society which in the 
course of time had come to acquire a sacrosanct character. Administration of 
justice had not yet far progressed and disputes between people were apparently 
decided by the community, the family or the guild to which they belonged. 
Though it was the king’s duty to keep order and to compel people to perform 
their duties, a regular system of king’s justice had not yet come into existence. 
Rarely and only in cases involving questions of public importance or violence did 
he intervene and settle the disputes . 9 

Though the light thrown by history is rather dim and we have only scanty 
evidence of the nature of law and the administration of justice, it is interesting to 
notice in the Upanishads the conscious thinking about the end of law, and its 
authority and function in a society. The end of law was said to be to ensure order 


4. See Sinha, Soiereignty in Ancient Indian Polity, pp. vi-vii. 

5. Kane, 2 History of Dharmasastra (Part I) 25-31. 

6. Ibid., pp. 33-6 ; Pal, The History of Hindu Law, pp. 70 fF. 

7. Ibid., pp. 36-8 ; Pal, Ibid., p. 77. ... 

8. See Sri Aurobindo, quoted by Pal, The History of Hindu Law, p. 105 ; Varadaclianar, The 
Hindu Judicial System 32 (1946) ; Altckar, Stale and Government in Ancient India 51-5 (19j8). 

9. Sen Gupta, Eiolulion of [Ancient lindian Law, p. 10. 
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in the society m the universe It was indeed designed to keep pence at all events 
and at any price It was pointed out m the Bnhad Aranayakn Upanishad that 
when the creation became full of diversities and there was nothing to hold fast 
these diverse elements when even the creation of wisdom * ‘might * ‘the people,’ 
and ‘the nourished failed to ensure security then He (God) created still further 
‘the most excellent law ’ ‘ Law is the ksatra (power) of the ksatru (powerful) 
therefore there is nothing higher than the law This creation of law helped in 
complete realization of the end Thenceforth even a weak man ruled a stronger 
with the help of the law 10 

Law, according to the author of this Upanishad, is more peworful than power 
itself and exists without the sovereign and is above the sovereign This ancient 
philosopher is thus not only opposed to the absolutist doctrine of the unlimited 
power of the State but even discards the doctrine of self limitation “The powe- 
of the sovereign the power of the State is limited not by itself, but by some 
inherent force of law * According to this philosopher ‘ there is a rule of law 
above the individual and the State above the ruler and the ruled a rule which is 
compulsory on one and on the other and if there Is such a thing as sovereignty it 
is juridically limited by this rule of law u 

Law was therefore declared in the Upamshads to be divine and immuta 
ble 31 It was supreme the will of the king was not its originator, and its sane 
tion was not derived from any extrinsic agency for it contained its sanction with 
in itself in the certainty that obedience to law would lead to welfare and its viola 
tion to misery 11 

Law in the Dharmasutras. — -The chief purpose of law as we have already 
seen was understood by the Vedic sages to be the maintenance of order in the 
society and the universe And the only way m which this could be achieved was 
by strict observance of ntes and obligations prescribed for each of the four orders 
of society and maintenance of the social institutions as described m the Vedas 
and the Scriptures Minutest details were therefore, laid down in Dharma- 
sutras to regulate individual conduct in the name of sacred law o r Dhamia, as it 
came to be called since this period 

Lmked up both historically and logically with the Vedic concept of rta or um 
versal order 34 Dharma, has become the most important single concept of Hindu 
law Though generally understood as a synonym of law, it contain., a much wider 
connotation S Varadachanar rightly observes 

The English language contains no generic term which combines the cthi 

cal and legal meaning (of Dharma) The Sanskrit language has no term to 

convey the legal meaning dissociated from the ethical sense 13 

Etymologically it means that which supports and sustains from the stand 
point of an individual it was said to support and sustain him through the tempta 
tions and vicissitudes of life and from the standpoint of the society, it was the 
source of its soliditary and strength In fact it was said to be the 4 support of the 
entire world ” ie The pursuit of Dharma signified life m this world with a view to 


10 Sk Pal The Huloty ef H ndu Law p lftO 

11 Ibid. 
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the attainment of the ideal life in the life to come and represented “the privileges, 
duties and obligations of a man, his standard of conduct as a member of the Aryan 
community, as a member of one of the castes (vama), and as a member in a parti- 
cular stage of life (asrama). 1 ' It was, therefore, not merely a religious concept 
and an ethical concept but also a sociological concept. Political or social life was 
conceived as a part of and not independently of the general scheme of man’s 
existence. The effect of this all-embracing Dharma hypothesis, regarded as divine 
and immutable, was that, while 

it restricted the sphere of State-action in one respect, in that the State 
could not make laws it extended the State’s sphere in another res- 

pect, because the State had to supervise the whole life of its subjects and not its 
material or secular sides only . 18 

Religion or religious beliefs thus played a very important part in the develop- 
ment of Hindu law. The association of law and religion and the behef in the 
divine origin of law or Dharma “served to secure for early law a stability which it 
would not have otherwise possessed .” 1 3 The Vedas, the tradition, and the prac- 
tice of those who know the Vedas, were declared in the Dharmasutras to be the 
three-fold sources of law. mentioned according to their superiority. The rules and 
customs of different castes, communities, families and localities, which were not 
opposed to the Scriptures, were expressly recognized as having the force of law. 
Furthermore, cultivators, traders, herdsmen, money-lenders and artisans had the 
authority to lay down rules for their respective classes . 20 It was the king’s duty 
to see that each person adhered to the law of the Vama to which he belonged. 
For this purpose it was his duty to administer justice, according to Dharma, and 
with the help of his ministers. Although information relating to the administra- 
tion of justice is meagre, king’s justice had been firmly established and, apart from 
the ancient popular courts of families (kula), srenis (guilds) and assemblies, there 
were other royal courts with the king’s court on the top . 21 

While the king was looked upon as the upholder of social and moral order 
and was the fountain of justice, it is important to note, in the administration of 
justice he was bound to ascertain the law from learned men and from the families 
and guilds . 22 The fact that the king received law from an extraneous authority, 
a source over which he had no control, served as a great check on his power . 23 
The law was supreme; the will of the king was not its originator, and its sanction 
was not derived from any extrinsic agency. In fact, within the sphere of sacred 
law, the king had his own function which was partly general and partly special in 
its character. It was general in so far as it was his duty to obey the law like 
other individuals, and it was special in so far as, unlike other individuals, it was 
his duty to enforce its obedience in others . 24 

It must be pointed out, however, that while none was above the law or 
Dharma, all were not equal before the law. Law followed the lines of castes and 
the Sutra literature was characterized by the reservation of special privileges to cer- 
tain classes, particularly the brahmins . Though revolting to the present sense of 
justice, the chief point for consideration in the application of law was the social 
status of the person and his caste and class. It has been rightly pointed out that 


17. Kane, History of Dharmasastra, p. 2. 

18. Varadachariar, 77i? Hindu Judicial System, p. 31. 

19. Ibid., p. 37. 

20. See Ibid., p. 71 ; Sarkar, Epochs in Hindu Legal History 56 fT (1958). 

21. Ibid., Sarkar. 

22. Sen Gupta, Ecolution of Ancient Indian Law, p. 39. 

23. Sinlia, Sovereignty in Ancient Indian Polity, p. 113. 

24. Sen, The General Principles of Hindu Jurisprudence, p. 26. 
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“the Speciality of the Indian law was not its impartiality, but sacred ness In the 
eyes of these early Aryans, all were not equal before the law as they were not equal 
in practical life, but equals must be treated equally ‘ 


Kauttlya’s Arthasastra. — Aside from the orthodox literature on Dharma con* 
taming legal, moral, social and religious precepts necessary for the regulation of 
human life, it is important to note certain works devoted exclusively to the political 
economy or the actual administration of a State, known as Arthasastras, of which 
Kautilya’s Arthasastra (300 B C ) is the most famous and is said to be a com- 
pendium and a commentary on all the books on polity existing before him 
Arthasastras, or the science of acquiring and maintaining the earth, were com 
posed mainly for the instruction of kings in the art of government and diplomacy 
and dealt with the political administration of a State including the creation and 
regulation of different departments of government Although the Dharmasutras 
and other works on Dharma also dealt with the duties of the king or Rajadharma, 
it is important to remember they dealt with the “same as an incident in a compre 
hensive scheme of duties deriving their source from the eternal Vedas ” The 
canonical writers therefore mentioned only the rudiments of public administra- 
tion On the other hand, political writers of Arthasastras were able to treat their 
subject on a vastly enlarged canvas dealing with the concrete problems of admirns 
tration ’ Thus unlike Dharmasutras, while dealing with the political administra- 
tion in general. Kautilya devoted exclusive chapters to the treatment of law and its 
administration 4 Furthermore, it was mainly secular and as such divorced from 
all sorts of religious and sacredotal elements 


Said to be a picture of the actual administration during the Mauryan age (324 
B C - 181 B C ). we meet in Kautilya’s Arthasastra a well developed system of 
law and its administration Kautilya described the king as the fountain of jus- 
tice, Dharmapravartaka, and as such rseponsible for the maintenance of Dharma 
or order among the different castes and asramas (stages of life) Law was to be 
derived, according to him from Dharma (Scriptures), vyavahara (evidence), 
charitra (usages) and rajasasana (command of the king), each later 
being superior to one previously mentioned It is important to note that 
the king’s decree was declared for the first time by Kautilya to have an 
overriding validity over all other sources of law s It must be pointed out, how- 
ever, that king’s power was not unrestricted in this respect. He could pass “only 
jegulatory laws and not laws substantive or laws making him orbitrary” * As 
Dr Sen Gupta tells us 


this law making power of the king was never absolute or unres- 
tricted It was generally confined to making orders in respect of matters 
which were not covered by the books of law He did not arrogate to him- 


25 SinJta Sovereignty tn Ancient Indian Polity p 200 

1 Pal, Tie History of Hindu Low, p 242 ' 

2 Kautilya quotes the opinion* of four specific icl ools and thirteen mdrv dual authors of the 
Arthasastra No such works have however been found See U N Ghoshal A History of Hindu Political 
Theories 42 ff (I927J , Sarkar, Lpoeht in Hindu Legal Hi utj , p 82 

3 Ghoshal A Hi rtory of Hindu Political Theori s, p 49 

* According to Professor Jayajwal the real origin of Hindu Law is not the Dharmasutras but 
the Arthasastras, though the Dharma law did greatly influence the municipal law Tavaswal Manu 
and Tojnaealkja 1 17 (1930) (Tagore Law 1 ecturcj 1917) This theory has, however been contested 
by other achobrs See Varadachanar The Hinds Jail lei System pp 39 fT , Sarkar, Epochs in Hindu 
Legal History, p 61 r 
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self real legislative functions but purported only to lay down the rules which 
were to be deemed to have been in force in his time and to make some ad- 
ministrative arrangements. The laws were more or less in the nature of de- 
claratory laws like the Twelve Tables, and not legislation proper. 7 

It is indeed remarkable to note that in the long history of Hindu India it is 
not “possible to find any instance of legislation by royal edict. 8 The possibility of 
a king being empowered to make law was not countenanced in Hindu jurispru- 
dence at all. . How this so-called “divine and immutable” law came to be 
developed and modified with the change in life and circumstances we shall see 
later. It is important to note here that law was declared even by Kautilya to be 
supreme; nobody was above the law. The king himself, not to speak of the other 
members of his family, was equally subject to the law of the realm and, as recorded 
cases show, there was a possibility of an ordinary person bringing a case against 
the king before a court of law. 9 

The king was in fact declared to be a servant of the people; his title was sup- 
posed to rest on a contract between him and the subjects, he agreeing to protect 
them and to secure to them prosperity, and to receive in turn taxes as wages of 
government. 30 The king was required to have a ministry which had a popular 
origin and he was bound to accept their advice which the ministers themselves 
translated into action and executed in the king’s name. 31 The limietd position of 
the king is well explained by Professor Jayaswal: 

With this defined position shackled with # checks and limitations 

subjugated under the great constitutional power of the Paura-Janapada 
(assemblies), with conscience trained to be prone to listen to the public voice, 
his position really was that of the servant of the state, or rather as our fore- 
fathers put it, mercilessly, of a drudging ‘slave’ (dasva). 32 

King’s justice is found to have vastly extended in Arthasastra with a well- 
developed system of judicial organization. Although it was ultimately the res- 
ponsibility of the king to administer justice and all the administrative, legal and 
judicial actions were taken in his name, he was neither expected nor allowed to de- 
cide cases all by himself. Theoritically he always presided over the court, but in 
practice he was enjoined to decide cases only with the aid and advice of his judges 
and the latter in fact handled all the litigation on his behalf. 33 

Apart from the popular courts of kulas (families), srenis (guilds), and pugas 
(professional groups), which discharged judicial functions in local areas, royal 
courts were appointed in the cities of sangrahna (a group of ten villages), drona- 
mukha (400 villages), and stahaniya (800 villages), and at places where the districts 

7. Sen Gupta, Eiolulicn of Ancient Indian Law, p. 328. 

8. Aiyangar, Indian Cameralism 109 (1949). 

9. Sarkar, Epochs in Hindu Legal History , p. 101 ; Jayaswal, Alanu and Taj nav alky a, p. 119 ; 
Jayaswal, Hindu Polity , pp. 310 ff. 

10. See interesting comparison between the social contract theory of the Hindus and that pro- 
pounded by Hobbes, Locke, and Rousseau in Saletore, Ancient Indian Political Thought and Institutions - 
141-47 (1963). See also the effect of the social contract theory’ on Hindu Law in Jayaswal, Afanu and 
Tajnavalhya, p. 101 ; Varadachariar, The iC Hindu Judicial System ” p. 88. 

11. Jayaswal, Alanu and Tajnavalhya , p. 95. 

12. Jayaswal, Hindu Polity p. 340. How far the king actually submitted to these rules 
is another story. According to some writers these rules had little effect in practice and there were no 
constitutional means or checks to call the king to account if he transgressed the law. See Altckar, 
State and Government in Ancient India pp. 62, 98-9 ; Panikkar, Origin and Evolution of Kingship in India , 
pp. 11 ff. Other writers believe, however, that there were real checks and limitations that enec- 
lively prevented the king from exercising unlimited powers. Kane, History cf Dharmasastra, p. 98; 
Jayaswal, Manu and Tajnaialkya , pp. 93 ff. ; Sen Gupta, Evolution of Ancient Iad.an Law , pp. 39-40. 

13. Kane, History of Dharmasastra, pp. 268-69 ; Jayaswal, Manu and Tajnavalhya, p. 313. 
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met Finally at the head of the judicial system stood the Jung’s court which 
was presided over in practice by the Chief Justice or Pradvivaka, who was assisted 
by a number of puisne judges Each next higher court was competent to hear 
appeal from the lower courts Appeal from the last of these courts lay with the 
Jungs court u i^a .*?*!*. 

Composition of Royal Courts. — We have already said that the king had no 
authority to decide disputes personally In fact from the very beginning of Indian 
legal history there had been a strong sentiment that it was not safe for a single per 
son however clever and learned to undertake to decide a dispute As Varada 
chanar says •*« j * 

Whether as a rule of the earlier system of assembly justice or because of 
the unaided powers of the king to administer justice it seems to have 
been an established principle of the early judicial system in this country that 
justice should never be administered by a single individual by himself ‘No 
decision shall be given by a person singly is a formula found frequently re 
peated in the texts " 

The hrghest court consisted of a sabha or assembly with the Chief Justice (with 
or without the king) and three five or seven sabhyas (assessors or puisne judges) as 
its members The regional courts also consisted of three judges conversant with 
sacred laws and three ministers of the king *• These courts were held in high 
esteem and the judges were highly paid king s officers The court house was re 
garded as a sacred place and all trials were to be held openly A cause must 
never be heard in secret was Jhe declared law and if a hearing was held in secret 
this could be a reason for the charge of partiality by a judge and was punishable 
by law 11 Kautilya made elaborate provisions regarding the conduct and charac 
ter of the judges so that they might readily inspire the confidence of the litigants 
Thus he provided 

When a judge threatens browbeats sends out or unjustly silences nay one 
of the disputants in his court, he shall first of all be punished with first amerce- 
ment If he defames or abuses any one of them the punishment shall be 
doubled If he does not ask what ought to be asked or asks what ought not 
to ba ssked teaches reminds or provides any one with statement he shall be 
punished with the middle most amercement If a judge makes un 

necessary delay m discharging his duty postpones work with spite causes 
parties to leave the court by tinng them with delay evades or causes to evade 
statements that lead to the settlement of a case helps witnesses giving them 
clues or resumes cases already settled or disposed of he shall be punished 
with the highest amercement If he repeats the offence he shall both be 
punished with double the above fine and dismissed 19 

Of the two chapters devoted exclusively to law in the Arthasastra, one deals 
with the topics of litigation called Dharmasthija, and the other relates to Kan- 
taka-Sodhanam or the removal of thorns or punishment of harmful persons thus 
making a rough distinction between civil and criminal cases While the former 
were to be disposed of by regular courts, the latter were dealt with by royal officers 
or commissioners called pradestras, corresponding to coroners or police magis 
trates of modem times 19 It must be pointed out however that there was hardlv 
any scientific principle of classification between the two sections and several civil 


1 4 Varadachar ar The H tilts Judicial System " pp 78-9 
la Ibid p 64 Dtahitar The Musuyaa Polity 172 (J953) 

16 \ aradachanar The Hmdit Judicial System p 79 

17 Kane History of HharmasasLa p 269 Khosla Our Judicial System 16-24 (1949) Jayaswal. 
Hmdii Polity p 314 

18 Kautilya s A tkasost a tram Shamasaatry (7th ed 196!) p 252 

19 Hid pp 167 ft 227 ff , Kane, History of Dhasmoiost a p 252 
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and criminal subjects were mixed up . It was for later writers, such as Brihaspati 
(300 A.D. — 500 A.D.) and Katyayana (400 — 600 A.D.), to point out that 
law suits were of two kinds according to whether they originated in demands about 
wealth or in injuries . Law suits originating in wealth were divided by them into 
14 categories and those originating in injuries into four categories. The latter 
were referred to as defamation and abuse, assault and battery, murder and other 
forms of violence, and adultery. Despite this distinction between civil and cri- 
minal cases in later times, however, the same king’s courts tried both kinds of dis- 
putes and, with some minor differences, the same rules of procedure applied in 
both cases. 20 But the difference in penalties and procedure that were prescribed 
for different wrongs indicate the realization of a difference between civil and cri- 
minal wrongs . 21 

Sir Henry Maine’s Generalization Incorrect. — -It is interesting to note in this 
connection the generalization made by Sir Henry Maine about the penal law of 
ancient communities . On the basis of his study about the ancient western sys- 
tems, such as those of Greece and Rome, he pointed out that the 

penal law of ancient communities is not the law of crimes, it is the law 
of wrongs or, to use the English technical word, of torts. The person injured 
proceeds against the wrong-doer by an ordinary civil action and recovers com- 
pensation in the shape of money damages if he succeeds . 22 

Dr. Priya Nath Sen rightly points out that this generalization does not apply 
to ancient Hindu law. 23 In this system, although it was generally directed that 
neither a king nor his officers should create or foster litigation of their own accord, 
but should ordinarily refuse to take cognizance of a cause of action without a 
complaint from the person aggrieved, yet in the many cases of fraud and violence, 
called chalas, padas, and aparadbas, the king could take cognizance of his own 
motion. 24 Furthemore, in such crimes as theft, assault, adultery, rape, man- 
slaughter, 

the mere payment of compensation to the individual injured was 

seldom regarded as sufficient to meet the ends of justice; of course, under cer- 
tain circumstances the wrongdoer was compelled to compensate the person 
wronged, but the compensation was generally levied in addition to and not in 
substitution for the penalty which it was considered to be the duty of the king 
to impose. 25 

It may, therefore, be safely inferred that, unlike other Western laws, “the 
penal law of the Hindus was the law of crimes in the strict sense, and the law of 
torts occupied a comparatively subordinate and less important position in that sys- 
ter” 1 . They condemned a crime not so much because it involved an infringement 
of a private right, but because it threatened the security and the tranquillity of the 
people at large. Though they did not develop a regular science of criminology, 
the ancient Hindu law-givers very well understood the purposes served by punish- 
ment of crimes. 2 


20. Kane, History of Dharma'aslra, p. 259. 

21. Varadachariar suggests : “The absence of separate Courts to deal with civil wrongs and 
crimes respectively or the similarity in procedure for both classes of trials is only a matter relating to 
the machinery and does not affect the principle.” Varadachariar, The “ Hind tt Judicial System ” 
p.'217 ; see also Julius Jolly, Hindu Law and Custom, 298-300 (1928). 

22. Maine, Ancient Law 370 (3rd Ed. 1886). 

23. Sen, The General Principles of Hindu Jurisprudence pp. 335 ff. 

24. See Kane, History of Dhamasastra pp. 251,387-89; Varadachariar, The “Hindu Judicial System" 
p. 215. 

25. Sen, The General Principles ef Hindu Jurisprudence, p. 335 ; Kane, History of Dharmasaslra, 
p. 387. 

1. Sen, Ibid., 33G. 

2. See for an interesting account of the different theories of punishment as expounded by the 
ancient Hindu writers, Kane, History of Dharmasastra, pp. 388 ff.; Varadachariar, The "Hindu 
Judicial System", pp, 213-14, 
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Thus m Kautilya apart from elaborate and developed principles of civil law ’ * 
we find an advanced system of criminal law As on several other subjects on 
crimes Kautilya is encyclopedic The number of ofTences dealt with by him is 
very large and according to Professor Kane, his treatment m some respects com 
pares favourably with such modem criminal codes as the Indian Penal 
Code 3 4 5 6 

Sranti Period. — The second and most important period of Hindu 
legal history is represented by the very numerous metrical works which have 
come down to the present time under the name of Smritis Based in 
fact on the earlier Dharmasutras and customs or usages of their times the Smntis 
(literally what is recollected or remembered) are believed to be of human origin 
and are supposed to contain what was in the memory of the sages of antiquity who 
were the repositories of the Revelation Though of lesser authority than the 
Vedas or revelation (called Srutis or heard’) Smntis constitute the most authon 
tative and comprehensive source of Hindu law and are generically known as the 
Dharmasastras or institutes of law Composed between 300 B C and 1000 
A D there are said to be almost one hundred Smntis though only very few of 
them are available today 4 a While little is knpwn of the actual authors and it is 
difficult to ascertain when they lived there is no doubt that the different Smntis 
were recognized as authoritative statements of law by rulers and by the commu 
nities in the vanous parts of India Professor Jolly Jayaswal Kane and other 
writers have explained that these classical works on Dharma, and subsequent com 
mentaries and digests on them were mostly composed under the authonty of the 
rulers themselves or by learned and influential persons who were either their minis 
ters or spintual advisors and were ascribed to vanous sages or gods in order to en 
hance their prestige and give them a halo of antiquity and authontativeness 
Thus the several Smntis were probably composed in different parts of India at 
different times under the authority of different rulers * The authors flourishing 
later had the advantage of utilizing the works of their predecessors and were in a 
position to modify their rules to provide for later usages and altered conditions of 
the society 8 This also gives a glimpse into the Hindu method of legal reform 
Although theoretically Hindu law was regarded as divine and immutable and the 
state had no power of legislation it was in fact developed and modified according 
to the changed circumstances by new treatises fathered on ancient names In the 
name of interpretation and systematization old rules were rejected and new laws 
enforced This method of legal pruning and regard for the popular opinion ’ 
Professor Jayaswal correctly points out resulted in the. modification of laws and 
in effect acted as legislation * a During later times however there was a ten 
dency to treat them all as of equal authonty subject to the single exception of 
Manusmnti The Smntis quoted one another and tended more and more to 
modify one another 7 

There is every reason to believe it is asserted with confidence tha the Smriti 
rules were concerned with the practical administration of law m their times and 


3 Rtfrn ng lo the law of contracts as expour led by Kaui Iva Professor Jayaswal says 
Almost all the principles of contract which we know today are lo br fourd n the law of the A rtha- 

sastra” Jayaswal Mann and Tajrurcatkya p 17a Fora deta led discussion of these and other pnnci 
pies of c vil law ut Jayaswal iM Shamasastry Translation of Kaul lya sArlhasatlra pp 167 ft 

4 Kane II itoryefDha nasa t a p 257 tee ala Jayaswal Mann and Tyrazalkya pp 152 53 
4-a. Kane History of Dhoramatastra pp 131 IT 

5 Jayaswal, Morn and Tajna alhya p 44 Jayaswal Hindu F cl ty p 3 17 Jolly Outlines of an 

History of Hmdti Law of Partitum Inheritance and Adoption 28 (1885) (Tagore Law Lectures, 1883) Tolly 
H ndu Law and Custom, p 49 ' * 

6 Mayne, Treati eon Hindu Lew and U age (I Iti /V) pp 20-21 
6-a Jayaswal II ndu Pol ly p 317 

7 'Nlayne Treat t en II adu Law end Hag p 3 
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were accepted as binding in the courts and tribunals of the country.® They can- 
not of course be compared in any way to the law-codes of modern times. They 
may be said, as Professor Jolly points out; to find thin counterparts to a certain ex- 
tent in the scientific treatises on jurisprudence which are constantly quoted in judi- 
cial decisions in some European countries and have influenced the decisions of the 
courts and legislation very considerably. In the same way, whenever any difficult 
problem of law arose in an Indian court, the judges would consult .the Sanskrit 
treatises either themselves or through the medium of pundits. 9 

Treatment of Law in the Smritis. — Although the subject-matter of the Smri- 
t is or Dharmasastras is not only law but Dharma or duty in wider sense, they gave 
considerable attention to what we call secular law or law proper. Unlike the 
Dharmasutras, which treated law in a “step-motherly fashion” 10 and embraced all 
domestic, religious and ethical duties with scant attention paid to formal law, we 
find in the Smritis a gradual exclusion of irrelevant matter and the subject of law 
becoming increasingly secular and more important. 11 Thus Manu and Yajna- 
valkya devoted separate and exclusive chapters to law or vyavahara and later writ- 
ers such as Narada and Brihaspati, devoted their entire works to the nature and 
the application of the Hindu positive law. As Professor Hopkins points out, 
Narada (100 A.D. — 400 A.D.) for the first time gave 

a legal code unhampered by the mass of religious and moral teaching 
with which or out of which the earlier works of Dharma arose, a code which 
in its fine sub-divisions of the titles of law, as well as in its elaborate treatment 
of slaves, inheritance, witnesses, ordeals, etc. is the first in which law itself is 
the subject-matter. 12 

We hasten to add, however, that though law thus came to be distinguished 
and ultimately separated from Dharma, the positive law of the Smritis could not 
get rid of the religious influence absolutely in the actual administration of the 
Hindu society. Some rational elements were introduced in Jater smritis, such as 
Narada and Brihaspati, but even in them the religious element did not entirely die 
out. 13 Thus, as we shall see, caste discriminations could never be abolished in 
Hindu law even in later times. 

Manusmriti. — While theoretically all the Smritis were of equal authority, for 
all of them were supposed to have been based on the pronouncements of the 
Vedas, almost by the universal consensus a superior position came to be accorded 
to Manusmriti. Attributed to the primeval Manu, the son of the Creator and 
progenitor of mankind, this Smriti is said to have been written during the declining 
age (somewhere between 200 B.C. and 200 A.D.) of Buddhism and Jainism, the 
two heretical religions which had originated as a protest against the orthodox 
Brahmanism and the superiority of the upper class. 14 Being the child of its age, 
Manusmriti suffers from political, social, and sacerdotal prejudices. Written dur- 
ing the time of Brahmin revivalism after the disintegration of the strong Buddhist 
empire of Asoka it is aggressive toward heretics and hostile against heretical Indian 
republics of its time. 15 


8. Mayjic, Treatise cn Hindu Law and Usage p. 2. 

9. Jolly, Hindi, Law and Cuslompp. 28-9. 

10. Jolly, Ibid p. 33. 

11. See Sinha, Sovereignly in Ancient Indian Polity pp. 27B-79. 

12. Quoted by Sinha, ibid p. 281. 

13. Sarkar, Epochs in Hindu Legal History, pp. 23-4 ; Sen Gupta, Evolution of Ancient Indian Law, 
pp. 336-37. 

14. JayasWal, Manu and Tagnavalkya, p. 44 ; Kane, History of Dharmssaslra, p. 138. 

1 15. Jayaswal, ibid pp. 29-44. It must be said, however, that it was not for the first lime that the 
superiority of Brahmins was asserted, as Professor JayasWal claims, nor can it be said in all fairness that 
their position became equal to the lower castes during later times. See Sarkar, Epochs in Hindu 
Legal History pp. 103-04 ; Varadachariar, The “ Hindu Judicial System ” pp. 40-42 ; Sen The General 
Principles of Hindu Jurisprudence pp. 345-48. 
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But despite its strong bias in favor of Brahmins the Manusmnti contains 
sound juristic principles and a developed system of law The object of law (or 
Dharma) and its administration according to Manu, is the maintenance of peace 
and order in the community A man honest by nature is rare, society is controlled 
by the administration of law or danda (punishment) Without that the 
stronger would roast the weaker like fish on a spit and all social embankments 
would collapse The Creator created the king for the protection of this world 
and he created danda (the power of punishment) for the sake of the king Danda 
rules over all people it protects them all it is awake even when all others go to 
sleep If properly wielded, danda protects the State and helps in its advance 
ment but if a voluptuous mean and unjust king wields it and he behaves arbitra 
rdy and is not true to his coronation oath which imposes the condition to follow 
the law strictly and to maintain it danda recoils on his head and destroys the 
king together with his relations The king is thus brought under the law the 
rule of law the sovereignty of law is preached with the greatest vigour. It is 
asserted that 

neither a father, nor a teacher, nor a friend, nor a mother, nor a wife 
nor a son nor a domestic priest must be left unpunished by a king, if they 
do not keep within their duties 18 

The king far from being above the law, had to be more severely punished 
if he deviated from his duty and it was laid down that * where another common 
man would be fined one karsapana the king shall be fined one thousand ” lr As 
a corollary to this view it was further laid down by Manu that justice was never 
to be administered by the king personally though the administration of justice 
was his foremost duty The king's court was a sabha or assembly with the 
king chief justice and three five or seven puisne judges (assessors) or sabhyas as 
its members The sabhjas were the real judges and the king was bound to 
follow their opinion which was declared by the chief justice The sabhjas or 
assessors appointed by the sovereign to associate with the chief justice in the deci 
sion of cases were supposed to be not less than three nor more than seven an 
uneven number being required so that in case of disagreement, the opinion of the 
majority might prevail 18 

The obligation of impartial justice incumbent on the sovereign and the 
judges was earnestly inculcated by Manu in language both forcible and unambi 
guous It was the duty of the king himself to de ids causes according to justice 
for 

Justice being destroyed will destroy, being preserved will preserve, 
therefore, it must never be violated, lest being injured, it should destroy 
thyself 19 

The fault of an unjust decision. Manu declared was apportioned to the 
offender, the witnesses the judges and the king 20 

There are clear signs of the development and extension of the king’s justice 
Manu divided law under eighteen heads of litigation 2 * which, however, show a 


16 See quoted in Kane, Uulory of Dharmasastre pp 22 26 , Law, Asbects of Anew U Indian 
Polity 149 (1921) 

17 Quoted by Sijiha ngnlym Ancient Indian Polity p 2o0 

18 ieejayaswal, Manu arJ Tojnaaslkya p 113, Colebrook 
2 Transactions of the Royal Asiatic Society 186 (1828) 

19 Quoted in Colebrook t bid p 192 

20 Quoted by Kane History of Dhormasastra p 276 

21 Manus list includes (1) recovery of debt (2) deposit. , (3) sale without ownership , 

(4) concerns among partners (5) resumption of gifts (6) nonpayment c r wages, (7) non 
performance of agreements , (8) reckon of safe : and purchase (9) disputes between the ofma o I 
cattle and hu servants (10) disputes regarding boundaries (1 1) assault . fl2) defamation 
(13) theft (14) violence , (15) adultery (16) dut es of man and wife , (!7>1*£ & KS ’ 
(10) gambling and betting See }o\\y, Hwdu Law and Custom, p 35 * * * 
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clear influence of earlier Dhamiasutras and Kautilya’s Arthasastra. Thus his 
whole law of contract was more or less drawn from Kautilya 22 and other parts of 
civil law were also based on the earlier works. 23 

It must be pointed out that the classification of the topics or subject-matters 
of litigation under eighteen heads, a course which was followed by all the later 
Smriti-writers, was only a matter of convenient arrangement and they did not 
embrace all the disputes that could be brought before the Courts. 24 Thus a later 
writer, Narada, explained that by sub-division of these eighteen topics there 
might be 132 different topics and a hundred different branches. 25 They did not 
have as rigid forms as the forms of action in ancient Roman Law or the writs of 
English common law. In fact quite early in its history in India, law reached a 
stage at which all forms of action were ignored and any complaint in violation of 
law could become a possible topic of litigation . 1 

Law and Equity. — An important feature of early Hindu Law which must be 
noted is the presence in it of an undercurrent of sound commonsense and justice 
wearing down the rigidity of the rules without any outside interference. Thus un- 
like the Roman legal system or English common law, whose hard crust could only 
be broken by the independent agency of equity, all courts in ancient and medieval 
India were required to administer the law of the texts tampered by commonsense 
and reason. As a later writer, Brihaspati (300 A.D. — 500 A.D.) clearly laid 
down: 


A decision should not be given by merely relying on the text of the 
Sastra; when consideration of a matter is divorced from reason and common 
sense loss of dharma results. ‘-a 

Manu himself declared Vedas, Smriti, practices of holy men, and one’s own 
conscience (clearly a natural law concept of reason) to be the four-fold sources 
of law. In fact Dharma or law was said to be the product of divine reason and, 
though eternal and immutable, it excluded all idea of arbitrariness . ^b The 
nearest approach to it in Western thought is found in the idea of the Law of 
Nature and its conformity to right reason. 1 -c Judge Anantanarayanan rightly 
remarks in this connection: 

We can hardly hope to come across a framework of laws so 

suffused with natural law concepts, for the spirit of this jurisprudence is 
Dharma, and Dharma and natural law are fraternal entities of the same heir- 
ship. J -d 

With all the lofty principles of law, however, Manu’s work was marked, as 
we have said earlier, with an aggressive orthodoxy. Law varied with the caste; 
it gave unreasonable privileges to the Brahmins which put them above criminal 
penalty in felony and made the Sudras’ position no better than slaves. Accord- 
ing to Professor Jayaswal the reasons for Manu’s harsh code of law toward 
Sudras lie in the political and social history of India. Manu’s chief aim was 


22. Jayaswal, Manu and Tagnavalkya, pp. 177-78. 

23. See Sarkar, Epochs in Hindu Legal History, pp. 104 ff. 

24. Kane, History of Dharmasaslras, p. 248. 

25. See Sen Gupta, Evolution of Ancient Indian Law 234 (1953). 

I. Sen Gupta, ibid., pp. 45-6. 

1-a. Quoted in Karie, 3 History of Dharmasaslra p. 259 (1946) ; see also Sen Gupta, Evolution of 
Ancient Indian Law, p. 53 ; Varadachariar, Hindu Judicial System 125-6 (1946). 

1-6. See Pal, The History of HinduLaw 166-67 (1958) ; Sarkar, Epochs in Hindu Legal History, 29-30 
(1958) 

1-c. Sastri, “Inter-State Relations in Asia,” 2 Indian Tear Booh of International Affairs 140 (1953). 
l-d. M. Anantanarayanan, “ Natural Law within thc_ Frame work of Hindu Jurisprudence,” 
6 Indian Tear Book of International Affairs 214 (1957), 
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Brahmimcal revivalism and the suppression of Buddhism and Sudra in his work 
signify a Buddhist This code he believes was never applied in practice and 
remained merely a controversy ’ rather than the law, on the subject of crimes’ 
Yajnavalkya (100 A D • — 300 A D ) and Later Smntis. — Be that as it may 
law was thoroughly revised modified and developed by later Smnti writers 
Yajnavalkya the most illustrious and widely recognized author after Manu wrote 
a perfectly scientific book treating law as an independent subject in the fashion 
of a finished lawyer 2 3 4 5 * 7 The scientific attitude and freedom from prejudice— 
whether on the basis of sex or caste — enhanced the value of this work and it came 
to be accepted all through India Yajnavalkya overhauled and re arranged the 
whole legal and social system — especially criminal law — rejecting the extrava 
gant claims of Brahmins for total immunity and raising the position of Sudras 
He thus cured says Professor Jayaswal the injury done to the society by the 
Code of Manu * 

In many ways however Yajnavalkya merely followed Manu but arranged 
his material in a more scientific manner Like Manu he declared that law was 
created m days of yore by God in the form of danda or punishment The king 
must apply danda to win heaven and fame otherwise he loses both In unmis 
takable terms he declared 

Surely neither the king s brother nor his son nor his father in law nor 
his uncle should be exempted from penalty for infringing their respective 
duties s 

The sanctity of Courts and impartiality of judges is jealously safe-guarded by 
Yajnavalkya Like Manu and Kautilya he provided a salutary rule to keep 
under check the irresponsible propensity of the judges Yajnavalkya made the 
jury liable in case of perversity through fear partiality or avarice • 

In civil law he made more scientific classifications In contracts for 
instance he introduced such technical terms as act of God ’ and act of State* 
While the breach of a valid contract was recognized as an actionable wrong like 
an experienced lawyer Yajnavalkya declared that force fraud secrecy want of 
capacity (in women and minors) enmity intoxication lunacy distress fear and 
want of authority made contracts incapable of giving cause of action T 

Yajnavalkya s description of the royal court of justice agrees with that of 
Manu But he srtikes a new note by arranging the other courts in an order of 
descending importance as follows (1) officers appointed by the king (2) pugas or 
assemblies of inhabitants of the same village or town (3) srems or merchants 
guilds (4) kulas or families 

Procedural Laws — An important development was made by Yajnavalkya in 
regard to procedural law In earlier works little attention had been paid to pro 
cedure Thus there was very scanty information about judicial procedure m the 
Dharmasutras Manu developed an extensive code of evidence but had little to 
say on other aspects With Yajnavalkya the law of procedure was very much 
developed and in Narada (100 A D 400 A D ) Bnhaspati (300 AD- 500 
A D ) and Katyayana (400 A D 600 A D ) it became complete There l> 
little doubt as Varadadianar points out that 


2 Jajarwal Manu and Tajnarallja 144 ff (1917) 

3 Ibid pp 5a 56 

4 Ibid p 144 

5 Q.ioted in Colebrook H ndu Court* offust ce 2 Transactions of the Royal Asiatu Society 
p 190 Ghosliat A History of Indian Political Ideas 167 (1959) Jayaiwal Manu and 
TojMTaltja pp 97 fT 

G Quoted m Colebrool H ndu Court* of Just ce 2 Transact, ns of lit Royal As alic Society 
p 193 see also Jayaswal Manu and Tajnaialkya p 119 

7 See Sarltar Epoch tn Hindu Legal History 1 13 ff (I9 j8) 
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The advance must mainly have been the result of practical experience in 
the working, - for some centuries at least, of an efficient system of judicature in 
a well-organized state . 8 

But even in its developed form, it is important to note, procedural law never 
occupied a, predominant position over substantive law in the early Hindu legal 
system and it was never needlessly formalistic. The general view about the 
evolution of law therefore that, rules relating to procedure and forms of action 
were the most prominent in early law and that the rules of substantive law evolved 
only through the expansion of adjective law 0 does not hold good so far as Hindu 
Law is concerned. As Varadachariar observes: 

This view is the result of limiting their observation to the History of 
Roman Law and the English Common Law. This does not appear to have 
been the course of development of the Hindu Law . 10 

In tliis system substantive law attained greater perfection than adjective law 
which continued to remain “quite simple, quick and expedient in ancient Hindu 
society . 11 

Moreover, unlike the Roman and English Common Law, which were 
extremely formalistic, procedure never hardened in India into inflexible rules. 
Reason here was never sacrificed for formalities and the need of equity Courts, 
which became essential both in Rome and England, never arose in India . 12 

Rules of Procedure. — Without going into the details of different and elaborate 
rules of procedure in the later Smritis, it may be generally stated that plaint, 
answer, proof and decision were declared to be the four feet of litigation. The 
rules relating to initiation of proceedings were calculated to secure redress. or 
punishment in every case of deviation from Dharma but at the same time to avoid 
vexatious or needless litigation and unjust harassment . 13 The king and officers 
were directed not to initiate proceedings nor to hush them up. In case of grave 
crimes and in certain exceptional cases, however, the action might be initiated by 
the king or his officers. Cross-suits were not allowed but a suit once initiated 
could not be withdrawn without the permission of the Court. Detailed rules of 
pleadings — nature and contents of plaint and defence or reply — were laid down . 14 

The purpose of a trial was frequently described as the ascertainment of the 
truth. With this purpose in view rules relating to evidence and proof were laid 
down. Every possible precaution was taken, consistently with the conditions or 
the knowledge of that time, to secure the discovery of the truth . 15 Means of 
proof were said to be two-fold; human and divine. Documents, witnesses and 
possession were the human means of proof , 18 while ordeals of balance, water and 
others were supposed to be ‘divine’ means. Though different ordeals were 


8. Varadachariar, The Hindu Judicial System, p. 80 ; see also Sen Gupta, Evolution of Ancient 
Indian 'Law, pp. 48-54 ; Harrop A. Freeman, “ Hindu Jurisprudence, ” 8 Indian Tear Booh of 
International Affairs, 205 (1959). 


9. See Maine and Malinowski, quoted in Varadachariar, The Hindu Judicial Sysleni pp. 68 IT. 
10. Varadachariar, The Hindu Judicial System, 108, p. 84 ; Sen Gupta, Evolution of Ancient Indian 
Law,' pp. 52-53. 

11 Sarkar, Epochs in Hindu Legal History, p. 3. 

12. Sen Gupta, Evolution of Ancient Indian Law, p. 53 ; Sarkar, ibid., p. 14. 

13. See Varadachariar. The Hindu Judicial System, pp. 135-40. 

14. Varadachariar, ibid., pp. 142 ff. ; Kane, 3. History of Dharma Sastra, p. 251. 

15. Varadachariar, ibid., p. 150. 


• 16. According to Brihaspati : “Witnesses arc superior to inference (circumstantial evidence), 

a document is superior to witnesses, undisturbed possession is superior to all these. ’ Quoted in Kane, 
3. History of Dharma Sastra, p. 306. See also Jolly, Hindu Law and Custom, 3U8 (1 J28). 
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allowed to prove innocence or guilt of the accused, as a general rule ‘divine’ 
modes of proof were to be resorted to only in the absence of human means ” 

Judgment could be given after the evidence of both parties had been fully 
heard and was made in the form of a decree (jajapatra) which was given to the 
victorious party The contents of such a decree were meticulously laid down. 
Once a decision had been given and the decree issued, the case could not be re- 
opened and the principle of res judicata applied '* 

I I^ater Smritis — Narada, Brihaspati and Katyayana. — Hindu Law reached its 
pinnacle with Narada (100 AD- 400 AD) Brihaspati (300 A D, - 500 
AD) and Katyayana (400 A D * 600 AD) All these three jurists exhibit- 
ed an excellent analytical insight and the most perfect acumen of elaborating and 
explaining the juristic principles and philosophy. 1 ® They form in the words of 
Professor Kane “a triumvirate in the realm of ancient Hindu Law ’ 29 In their 
works the whole law. substantive as well as procedural, is dealt with in a scientific 
and precise manner Hindu Law reached such a developed stage at their hands 
that it could be favourably compared with any advanced system of ancient juris- 
prudence in any part of the world including Roman 21 

While following the general principles of law. such as the divine origin and 
supremacy of law sanctity of Courts impartiality of judges inviolability of con- 
tracts and so on. as laid down by their predecessors, these writers developed the 
details in regard to their application according to their own genius Thus 
Narada subdivided the eighteen titles of law. as described m Manu. 
into 132 titles and systematized Yajnavalkya’s list of Courts by arrang 
ing them in the following ascending order kulas (families), srems (association of 
merchants) ganas (assemblies), the ‘authorized person’ and the king 
Criminal law was further revised and developed, though, as we have 
mentioned earlier, it v>as for Brihaspati to make a clear distinction between crimes 
and torts As a general rule. Dr Sarkar tells us * the later the Smriti. the more 
systematic is the law of crimes and the more exclusive is the treatment between 
civil law and criminal law ** 

Commentaries and Digests (Nibandhas), (700 A.D. - 1800 A.D ). — As centu- 
ries rolled, there came a time when the productive period, so to say. of Hindu 
legal history was succeeded by a critical period While it is impossible to say 
when the compilation of the metrical Smritis m the name of reputed saints and 
even of gods ceased, it must have been a long time before the commencement of 
the commentaries on the Smritis, the earliest of which is found in the eighth cen- 
tury A D From then on the entire development of law was made through the 
numerous commentaries and digests compiled between 800 and 1800 AD 11 


17 For a detailed study of these rules of evidence see Kane, 3 History cf Hharma Sostra.ZOi ST , 
Varadachanar, The Hindu Judicial System, pp 151 70 , Son Gupta Evolution of Ancient Indian Law, 
pp 61 ff , Thakur, Hindu Law of Evidence (1933) , Hindu Law and Custom pp 303 ff Sarkar, Epoch 
n Hindu Legal History, pp 17 ff 


18 But ice a few creep iots to th- rule, such as where a deciuon was obtained through fraud 
or force dishonesty of the judges incompetency of one of the litigants etc, where a new trial could 
be ordered Kuie, 2 History of Dhorma Saslra, 385 ff Varadtchariar, The Hindu Judicial Systran, 
P 1/J, Jolly Hindu Law and Custom p 316 

19 Sarkar, Epochs in Hindu Legal History, p 124 
Z0 Kane, I History of Dhamasastra 213 (1930) 

-} Sarkar, in Hindu Le ga l History pp 12 18 , Sen Tk- Central Principles of II idu 


Jurisprudence 38(1918) See for an interesting controversy about the < 


n institution in Ancient India Jayasval Hindu Polity, 311 (|o-,5\ TK. . 
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With the passage of time and before the compilation of commentaries began, 
Smritis had come to acquire a great sanctity. No longer claiming , divine 
authority for, themselves the criticisms of commentators and digest-writers could 
not be of an avowedly aggressive character; they could not and did not disown 
the authority Bf the Dharmasastras, and their task consisted of interpreting them 
and reconciling their pronouncements whenever any apparent conflict stared, 
them in the face.*' Despite these theoretical limitations, however, they modified 
the law of the Smritis to a great extent. Under the guise of exegesis they allowed 
themselves considerable freedom of legislative amendment. While interpreting 
the Smriti texts, all of which were supposed to constitute a single body of law. 
they discarded much of what had become obsolete with a simple statement that 
the old rules were no longer admissible in the present age of sins(kaliyuga). Pro- 
fessing to explain they not only explained away but also rebuilt. 25 They modi- 
fied and supplemented the rules in the Smritis, in part by means of their own rea- 
soning and in part in the light of usages that had grown up. 

Most of these commentaries and digests, as we have noticed earlier, were 
composed by men of rank and influence, perhaps by kings and ministers them- 
selves, or atleast under their auspices and by their order . 1 In any case, the study 
and interpretation of sacred texts was confined to a distinct class of people’ who 
carried great prestige on account of their learning and eminence and* whose 
opinions were respected by Courts. Some of these commentaries came to be so 
.well-recognized that they superseded the Smritis in a very large measure. Ihe two 
most important such commentaries are on Yajnavalkya Smriti by Vijnanesvara 
author of Mitakshara, and Jimuta-Vahana, author of the Dayabhaga; and India 
to this day is divided in allegiance between them . The number of commenta- 
tors and digest-writers is a legion. According to Professor Kane there are more 
than 4,500 works and more than 2,000 * authors. 2 Each of the famous Smritis, 
such as Manu and Yajnavalkya, have been the subject of numerous commenta- 
ries at different times. 3 

Though these commentaries and digests modified the law according to the 
changed circumstances, the fundamental principles they could not modify or 
change. They only accepted these basic principles and explained them in greater 
detail. They accepted the real source of law as Dharma or sacred law derived 
from the Dharmasastras, but modified it according to the customs prevailing from 
time to time. 

Hindu Law During the Muslim Period. — During the latter- part of this period, 
by the end of the 12th century A.D., Muslims had established their empire in 
Northern India, By the 16th century the Islamic empire became dominant in 
.the greater part of India and Muslim law became the law of the land . But 
Hindu Law did ../tot die out. Against the aggressive attitude of the Muslim 
rulers, Hindus fought by developing a challenging superiority complex. Though 
suppressed politically, they did not Jet the rulers defile the sanctity of their 
homes and castes, social and religious observances. The Dharmasastras were 
given a higher sanctity. Castes divided and subdivided, but remained unmixed. 
Henceforth the main energy of the Hindus was directed to conserve rather than to 


24. Sep, The General-Principles of Hindu Jurisprudence, p. 22. 

25. Vesey-Fitzgerald, “ Hindu Law, ” Encyclopaedia of the Social Sciencei, 261 (1937). 

1. See Julius Jolly, Outlines of an History of Hindu Law, 27-28 (1885). 

2. These perhaps include the original Dharmasastras as well. Kane, 1. History of Dharma Sastra, 

pp. 503-760. . , 

3. On Manu, the most renowned commentaries are those of Medhatilhi (825-.00 AT).), 
Govindaraja (1 100 A.D.-1200 A.D.), Dharesvara (1000-1055 A.D.) and Kidluka (about 1250 1 A ; 
on Yajnavalkya, those of Visvarupa (900 A.D.), Vijnanesvara (known as Mnaksara) (1200 Ad).), 
and Sulapana (1375-1460 A.D.), Mitaksara in its turn has beep the subject ofsevernl commentaries. 
See Mayne, Treatise on Hindu Law, 42 (1938). 
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create The traditions became strict and castes were hardened Under the 
social order which had been developed through the ages most of the social activi- 
ties were m the hands of autonomous groups outside the spnere of royal authority 
The villages, more or less self sufficient economic and social units, continued to 
lead their own lives and local panchajats continued to dispense jiftttce * 

Most of the Muslim kings, busy with political struggles and consolidation Of 
their empires, had little time or opportunity to devote attention to the adminis- 
tration of justice For this reason and in order not to incite the Hindus, they 
left Hindu personal law undisturbed and uninterrupted and it continued to be 
applied and enforced by their own panchayats and caste Courts Furthermore, 
most of the rural areas, comprising a large bulk (about ninety pet cent ) of the 
population were ignored and no judicial officers were appointed to administer 
justice in those areas Most quarrels therefore, did not come within the cogni- 
zance of the royal Courts at all and continued to be decided by the panchayats 
according to their own traditions and customary law * Even in metropolitan 
areas, apart from criminal law, law of evidence and contracts, m other civil and 
religious matters Hindus continued to be governed by the law of the Pharmasas- 
tras, and if ever a case came before the State Courts it was referred to Hindu 
scholars for decision * 

The study of Hindu Law, therefore, did not become extinct during the Muslim 
-period and m the sixteenth century Dalapati. one of the ministers of the well- 
known Nizam Shah dynasty of Ahmadnagar, wrote an enormous digest of Hindu 
Law and TodarmuIIa Finance Minister of the Mughal Emperor Akbar, compiled 
an encyclopaedic work on Dharm&sastra law 1 

Apart from the application of Hindu Law to a vast majority of people in 
Muslim kingdoms Dharmasastras held supreme sway in the Hindu Maratha 
Empire, established by Shivaji in 1674 which continued to exist m varying forms 
until 1818.* 

English Influence.— ' There were already two parallel systems of law in India 
A third system was introduced by the British where they came to acquire power 
from time to time in the eighteenth century However, it was decided quite early 
by the British by a Regulation of 1772, the substance of which regulates to this 
day, that in certain matters namely in “suits regarding inheritance, marriage and 
caste and other religious usages and institution'.’ Hindus and Mohamedans were 
to be governed by their own laws * In 1781, it was declared that where no speci- 
fic-directions were given the judges were to act “according to justice, equity and 
good conscience,”"’ which meant in fact “the rules of English law if found appli- 
cable to Indian society and circumstances This made it possible for the prin- 
ciples of English Common and statute law to become through the decisionSof the 
Courts, the governing law of the country During the latter part of the nineteenth 
century, principles of English law. with slight modifications needed for Indian condi 
lions, were introduced into the expanding structure of Indian jurisprudence 
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through a system of codes dealing with important parts of substantive and 'proce- 
dural civil and criminal law. 12 " ■ 

But the British did not want to touch the personal laws of the Hindus and 
Muslims. To touch the personal laws. they thought, would mean touching their 
religion, which was dangerous in the extreme, as the so-called Sepoy Mutiny of 
1857 had shown. Expressly recommending the non-codification of the personal 
laws of the Hindus and Muslims, the Second Law Commission, appointed to codify 
the Indian Law, stated: 

The Hindu Law and the Mahomedan Law derive their authority from 
Hindu and Mahomedan religion. It follows that as a British legislature 
cannot make Mahomedan or Hindu religion, so neither can it make Maho- 
medan or Hindu Law. 13 

Hindu and Muslim Laws, therefore, continued to be applied to the members 
of the two communities . 13 -a When the British Courts came to expound these 
personal laws, they followed the previous practice of leaving the determination of 
a point of law to the Hindu pundits or Muslim maulvis, as the case may be, who 
were attached to the Court. Subsequently, in 1864, when the body of case-law 
had been built up to an extent where if was possible to assume that the judges 
themselves had a sufficient knowledge of the general principles of the subject, and 
when a few of the more authoritative text -books had been translated into English, 
these law-officers were discarded and the Courts continued to administer personal 
laws all by themselves. 14 This led to the interpretation and modification of per- 
sonal laws according to English notions of justice and equity. Whenever certain 
gaps were found in Hindu or Muslim Law, equity found its way in . English ideas 
and English remedies were wedded to Indian rules. Moreover, the common law 
was applied under the title of ‘justice, equity and good conscience,’ .which the 
Courts were authorized to apply in default of a rule in the personal laws . In some 
cases judges were found invoking ‘natural justice’ and even Roman Law, where 
it seemed more suitable than the English common law. 15 

Furthermore, though professedly the British were not in favour of modifying 
the personal law of the Hindus, as a matter of fact such modification did take 
place in some parts of Hindu Law. At the persistent insistence of the informed 
public opinion a few modifications were made in Hindu Law through legisla- 
tion 16 , though the sum total of these changes was practically negligible. No radi- 
cal revision of the Hindu Law and society was made and Dharmasastras continued 
to be regarded as supreme and Hindus were guided by the centuries-old Dharma 
law in personal matters. 

Modern Period — Hindu Law Since Indian Independence. — Thus when the 
British left India in 1947, India inherited from them a well-tried system of law 


12. The following Acts were enacted which still govern the country practically unaltered : 
Civil Procedure Code, 1859 ; Penal Code, 1860 : Criminal Procedure Code, J86J ; Succession Act, 
1865 and 1925 (applicable to persons other than Hindus and Muslims) ; Contract Act, 1877 ; Nego- 
tiable Instruments Act, 1881 ; Transfer of Property Act, 1882, as amended in 1929 ; Trusts Act, 1882. 
See Setalvad, The Common Law in India, pp. 27 ff. 

13. Quoted in Sarkar, Epochs in Hindu Legal History, pp. 350-51. 

13a. Apart from Hindus and Muslims, other communities in India, such as Portuguese and 
Armenian Christians, Parsees, Sikhs, Jains, Buddhists and Jews were all governed by their own personal 
laws. 

14. See Derrctt, Hindu Law: Past and Present, 15 (1958). 

15. Derrctt ibid pp. 18-19. 

16. Most important of such legislations wete : the Caste Disabilities Removal Act, 1850 ; the 
-Hindu-Widow Remarriage Act, 1856 ; Arya Marriage Act, 1937 ; Hindu Wills Act, 1870 ; Indian 
Succession Act, 188! ; the Hindu InheritanceRemoval of Disabilities Act, 1928 ; the Hindu Women’s 
Right to Property Act, 1937 ; the Child Marriage Restraint Act, 1927 ; the Hindu Gains of Learning 
Act, 1930, 
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drawn from English common and statute law and adjusted and modified accord 
ing to Indian conditions They also got from the British a wholesome system of 
administration of justice and a tradition of an independent, impartial and upright 
judiciary which had brought stability in the society IT On becoming her own 
master once again India not only maintained all that had been useful and to which 
its people had been accustomed but drew from other countries whatever it found 
beneficial for its purposes In 1950 it framed its Constitution and freely and un 
hesitatingly borrowed from different constitutions of the world their best features 
but modified them with a view to avoiding the faults that had been disclosed in 
their working as well as to adopting them to the existing conditions and needs of 
the country So as it has been well said, even ‘ if it is a ‘patchwork,’ it is a 
‘beautiful patchwork’ ’ *’ Without going into the details of the Indian Constitu 
tion it may be pointed out that the basic elements of the rule of law are all 
enshrined in it It not only declares the fundamental rights of the people such as 
the freedom of speech, of the press of the right to meet and to any religious faith 
the right to question the acts of the Government and its office, and even of the com 
petence of the Parliament, as well as the right to freedom from unlawful arrest 
and to equal protection of law, but guarantees their enforcement throi gh a fear 
less, independent and impartial judiciary having the power of judicial review 

The most important and noteworthy change has however, come in the Hindu 
personal law In earlier times as we have seen, despite strong belief in the 
‘divine’ nature and immutability of Hindu Law and extreme conservativeness of 
Hindu society law was changed and modified from time to time, with changes in 
circumstances through several subtle means Different Smntis and later com 
mentanes and digests, which record the law of their times are testimony to this 
evolutionary and progressive nature of Hindu Law This process of change was 
however, much slowed down during the Muslim period because the Hindus were 
engaged at that time in a hfe-and death struggle to save their religion culture and 
society All of their energies were devoted to conservation of what they had from 
the past This tendency was continued even during the Bntish period and 
encouraged by the attitude adopted by the British Government The policy of the 
British administration to interfere as little as possible with the customs of the 
population in matters of personal status, family law and succession however well 
intentioned acted as a brake on progress and retarded a natural line of advance 
ment and development of Hindu society 19 Professing to respect the ‘imtnemo 
nal laws and customs of the people. ’ the British rulers helped in the continuation 
of some of the anachronistic institutions The centuries old rules of social 
organization which had become outmoded long long ago continued to have their 
full force m modem India in spite of the loud calls of the informed public opinion 
for a change The piecemeal reformatory legislations passed by the British Gov 
emment, English remedies provided by the doctrine of * equity justice and good 
conscience ** by the Bntish Indian Courts conflicting interpretations put on the 
Dharmasastra texts by different Courts an innumerable number of local cus 
toms and many other factors had all helped to create a pretty confusing picture 
of Jaw There was therefore a strong demand for an over all reform and codifi 
cation of Hindu Law 

In 1941 the Bntish Indian Government appointed a committee under the 
chairmanship of Sir B N Rau to study the question It was not without a tr? 


1 7 See Setalvad The Common Lew in India 45 Vivian Boie ' The Migrat on of Common 
Law 76 Lew Quarterly Renew, 61 ft (i960) 

18 Raju, Introduction lo the Constitution of India 23 (1960) 

19 This was part cularly true during the tune- when the Court* relied on H ndu pundit* for 
answers on questions of Hindu Law See Lipstein ‘ The Rece/ition of Western Law tn a Country 
283^19 ^ Econon * Bacf: e ,oand Mw,' 6 Indian Tear Book of International Affairs 28 J 
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mendous amount of courage and under heavy criticism of not only “traditiona- 
lly ,u nd R re i fi 0US groups ’ but somf r of 'the well-meaning and intelligent lawyers, 
that the Rau Committee suggested the enactment of a Hindu Code. It was not 
however, so easy to touch the sacred religious law of more than 87 per cent' of the 
people, unable to understand the benefits of a codified and simple enactment and 
unprepared to give up the ‘divine law’ propounded by their great sages ” The 
National Covemment was, however, determined. The result was that the Hindu 
Code Bi 1 came to be divided in different parts and passed one by one in the form 

r u di y re y Aas ’ viz *’ *? ndu Marriage Act, "1955; Hindu -Succession Act, 
1956; Hindu Minority and Guardianship Act, 1956; and Hindu Adoptions and 
Maintenance Act, 1956. Despite strong protests of the orthodox and conserva- 
tives,- 0 m a revolutionary spirit, these enactments have struck down the cM out- 
moded law and modified it and changed it according to the changed spirit of the 
time. For the first time in Indian history, Dharmasastra law has given way to 
a new, uniform, clear, and widely understandable legal system, though the present 
system has its roots in the past and derives its main principles from the age-old 
•dharma law. 21 


Present Law — A Synthesis of Old and New. — All these changes in Indian 
law and Hindu personal law which today is similar to any other modern legal 
system have been made possible because of the open-mindedness of the Indian 
mind and its capability to change according to changed circumstances. He not 
only kept the best in his own traditions but accepted with open arms whatever 
he found useful in others, brought out a great synthesis and coloured it in his own 
colour. As the history of India amply proves, it has always shown a tolerance 
and hospitality for other cultures, even those forced upon her. The result of this 
spirit has been well summed up by Mr. Seymour Vesey-Fitzgerald ,on Indian 
jurisprudence; 

The greatest contribution to posterity made by the Hindu tradition was 
the broad-mindedness, sympathyr and the toleration of different view- 
points exhibited almost alone in India amongst the civilized communities of 
the earlier days. 

The modem Hindu lawyer, regarding his ancient law with patriotic 
pride, looks upon English law with necessary affection . He would not sepa- 
rate even if he could the two systems of which he is the living synthesis, and 
in adapting his inherited conceptions to the needs of today, he is merely doing 
openly and with modern tools what in another age and another fashion was 
done by the sages and commentators before him. 22 

But as it has been well remarked, it need not be assumed that India’s appetite 
for imported legal principles is exhausted. 23 She will, of course, pick and choose 
from other systems whatever she feels good for her purposes. Dr. Jayaswal has 
well said: 

The constitutional progress made by the Hindus has probably not been 
equalled much less surpassed by any polity of antiquity. The great privi- 
lege of the Hindu at the same time is that he is not yet a fossil; he is still 
living with a determination which a great historian (Duncker) has charac- 
terized as a tenacity which bends but does not break. The Golden Age of 
his polity lies not in the past but in the future, 21 


20. See Nanda, '* Marriage and Divorce tn India: Conflicting Laws, ” 55 North-western University 
Law Review, 632 (1960), and literature quoted therein. 

21. See generally Dcrrett, “ The Codification of Personal Law in India . Hindu Law , "Sindian 
Tear Book of International Affairs, 189-211 (1957). 

22. Vesey-Fitzgerald, Encyclopsadia of Social Sciences 262 (1937); also quoted by Harrop A, 
Freeman, “ Hindu Jurisprudence, ” & Indian Year Book of International Affairs, 213 (1959). 

23. Freeman, ibid., p. 213. 

24. Jayaswal, Hindu Polity, 352 (1955). 




34 


THE SUPREME COURT JOURNAL 


rises 

Conclusion. — -The above story meager and disjointed as it is would seem to 
show that all through the long history of India attempts were being made to esta 
bhsh a rule of law in that country The defects and defic encies sometimes sen 
ous are of course to be found But the reasons for them lie in the political 
social and religious history of the country which could not be separated from its 
legal system 

Despite these weaknesses however the antiquity and excellence of Hindu 
Law are beyond challenge The junstic writings of the Hindu lawyers reached 
a high stage of perfection at a very early date The Indian law is of course not 
the same as it was centuries ago No law can be such The fate of law is change 
— constant change w th change in society But the same lofty ideals and h gh 
principles can be found in those old law books as they are to be found in the pre 
sent law Professor Freeman of Cornell University has well summed up the 
position by saying that Hindu jurisprudence is not ideologically different from 
our own (■ e American Law) He further asserts that 

Modern law in all countries is a s>nthesis of old and new Western and 
Eastern that for adequate study we div de law into subjects some of which 
are deeply rooted in old traditions and culture and some of which are related 
to but largely replace these traditions that in many areas no one can 

tell from what law a given quotat on comes I venture to say that there is 
no Eastern or Western philosophy and no Eastern or Western law 
because the old gives place to the new and the new is ever changing 24 

Superficial observers may still say the East is the East and the West is the 
West but deeper insight shows that it is the same universal reason which unfolds 
itself amidst the diversity of legal conceptions rules and institutions * 


25 freeman Hindu Ju upmdmee 8 ItuJ an Tea Book of JnUr 
1 Sen Central P me pits of timdn fur prudence 378 (1916) 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

P RESfcNT:— P-B. Gajendragadkar, Chief Justice, K.N. Wanchoo, 

M. Hidayatullah J.C. Shah and S.M. Sikri, JJ. 

Gulab Bai and another . . Appellants* 

v. 

Puniya . . Respondent. 

. Guardians and IVards Act ( VIII of 1890), sections 25, 47 and 48 — Petition under section 25 — Order 
thereon appealable under section 47 — Appellate order, finality of- — Rajasthan Ordinance {XV of 1949), 
clause 18. 

Against the order of a single Judge of the Rajasthan High Court reversing in appeal the order 
of the trial Court and directing the return of the custody of a minor girl to her natural guardian, the 
appellant herein preferred an appeal under clause 18 of the Rajasthan High Court Ordinance 
(XV of 1949) which was dismissed as incompetent because of the provisions of sections 47 and 48 
of the Act (VIII of 1890). Aggrieved by that prder, the appellant preferred the instant appeal to 
the Supreme Court by Special Leave. 

Held, the High Court was in error in concluding that the appeal before a Division Bench 
under clause 18 (I) of the Ordinance was incompetent. Since it is the common ground that the 
judgment of the single Judge does not fall within the category of the exceptions provided by 
clause 18(1) of the Ordinance (XV of 1949) the appeal preferred before the Division Bench 
against that order cannot be held incompetent under that clause if it is not otherwise incompe- 
tent. 

Section 47, clause ( c ) provides that an appeal shall lie to the High Court from an order made by 
a Court under section 25 (i.c.) making or refusing to make an order for the return of a ward to the 
custody of his guardian. When that appeal, under the Rules of the Rajasthan High Court, was 
heard by a single Judge, his decision became appealable to a Division Bench of that High Court 
under clause 18 (1) of the Ordinance. 

The construction of section 48, therefore, is that it attaches finality to the orders passed by 
thetrialCourtsubjecttotheprovisionsofsection47 of the Act and section 115 of the Civil Procedure 
Code. What is made final by section 48 is an order made by the trial Court under one or the other 
provision of the Act. But the finality so prescribed is subject to section 47 of the Act and old 
section 622 (now section 115) oftheCodeof Civil Procedure. The saving clause unambiguously 
means that the order of the trial Court shall be final except in cases where an appeal is taken under 
section 47 or the order is challenged in revision under section 115, Civil Procedure Code. The 
orders in appeal or revision are outside the purview of finality of the orders passed under the Act 
because they would be final by themselves subject of course to any appeal provided by law or by 
any constitutional provision as in Article 136. 

Appeal by Special Leave from the Order, dated the 4th February, 1964, of the 
Rajasthan High Court in Division Bench Civil Special Appeal No. 2 of 1963. 

O.P. Varma, Advocate, for Appellants. 

Mohan Behari Lai, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Gajendragadkar, C.J .— This appeal by Special Leave arises from an application 
made by the respondent Puniya in the Court of the Senior Civil Judge at Jhalawar 
under section 25 of the Guardians and Wards Act, 1890 (VIII of 1890) (herein- 
after called ‘the Act’), for the custody of his daughter Mt. Chitra. To this 
application, the respondent had impleaded the two appellants, Gulab Bai and her 
husband Onkar Lai. The respondent is a Kumhar by caste, whereas the appel- 


*C.A. No, 729 of 1964. 

s. c. J. — 35 
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lants are Jat The respondent’s case was that the minor Chitra who was about 
II years of age at the date of the application had been living with the appellants 
for the last 4 or 5 years with his consent Whilst the minor girl was living with 
the appellants, she used to come to spend some time with the respondent and his 
wife, but for sometime past, the appellants did not allow Chitra to visit her parents 
That is why the respondent thought it necessary to move the Court for an order 
under section 25 of the Act 


The claim thus made by the respondent was disputed by the appellants They 
alleged that the respondent and his wife had lost some children in their infancy | 
and so, they decided to leave the minor in the custody of the appellants in the 
hope that their custody would save the child Accordingly, the minor was 
entrusted to the appellants a few hours after her birth and in fact, she was given 
away by the respondent and his wife to the appellants to be looked after as if 
she was their adopted child During all these years, the appellants have looked 
after the minor as their own child, have taken fond care of her, and have looked 
after her education The appellants and the respondent and his wife are neigh 
hours, and the appellants denied the allegation made by the respondent that they 
ever obstructed the minor from visiting her parents According to the appellants 
recently an unfortunate incident had taken place between appellant No I and 
the wife of the respondent and that was the real cause of the present application 
They pleaded that as a result of the ugly incident that took place between the two 
ladies, the minor was frightened and appeared to be disinclined to visit her 
parents any longer 

On these pleadings, the parties led evidence to support their respective 
contentions The learned trial Judge held that the child had been entrusted to 
the appellants soon after she was born, and that she was looked after by the 
appellants as if she was their daughter He felt satisfied that in case the child 
was removed from the homely atmosphere which she enjoyed m the house of the 
appellants, that would definitely be detrimental to her welfare and would also 
affect her health, because she had come to look upon the appellants as her 
parents The learned trial Judge examined the child in order to ascertain her 
own wishes, because he thought that she had attained the age of discretion and 
could express her wishes intelligently He was convinced that the child definitely 
preferred to stay with the appellants Having come to the conclusion that it 
would be inconsistent with the interests of the child to allow the application made 
by the respondeat, the learned Judge ordered that appellant No 2 Should be 
appointed the guardian of the person of the minor under sections 7 and 8 of 
the Act He directed that the said guardian shall give an undertaking to Ihe 
Couit not to remove the child from the territorial jurisdiction of the Court and 
not to many her without the permission of the Court. A direction was also issued 
that the child shall not, of course, be mamed outside her caste without the 
consent of her parents even if she so desires 


Against this order, the respondent preferred an appeal before the Rajasthan 
High Court This appeal was heard by a learned single Judge of the said High 
Court who reversed the decision of the trial Judge He came to the conclusion 
that it would be in the interests of the minor to deliver her to the custody of 
the respondent and his wife He held that under section 6 (a) of the Hindu 
Minority and Guardianship Act, 1956, the respondent was entitled to be the 
guardian of his daughter in the absence of any allegation or proof that he was 
in any way unsuitable to be such a guardian The learned single Judge also 
took into account the fact that the appellants and the respondent belonged to 
different castes, and he held that since the minor was then about 12 years of ace 
it was in her interest that she went back to be looked after by her own parents’ 
On this view, the learned single Judge set aside the order passed by the beamed 
trial Judge by which appellant No 2 was appointed the guardian of the minor 
and directed him to deliver the minor to the enstody of the rBpondent The 
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order passed by the learned Judge further provided that if the appellants did not 
deliver the minor Chitra to her parents on the expiry of three months, the respon- 
dent shall apply for execution cf the order and that it would be executed as a 
decree under section 25 (2) of the Act by issue of a warrant under section 100 of 
the Code of Criminal Procedure. 

Against this decision, the appellants preferred an appeal under clause 18 of 
the Rajasthan High Court Ordinance, 1949 (XV of 1949) (hereafter called ‘the 
Ordinance’). This appeal was dismissed by a Division Bench of the High Court 
on the ground that the appeal was incompetent having regard to the provisions of 
sections 47 and 48 of the Act. The appellants then moved the High Court for 
certificate to prefer an appeal to this Court, but the said application was dis- 
missed. That is how the appellants applied for and obtained Special Leave 
from this Court, and it is with the said leave that this appeal has come before us. 

The short question of law which arises for our decision is whether the 
High Court was right in holding that the appeal under clause 18 (1) of the 
Ordinance was incompetent, and that raises the question about the construction 
of sections 47 and 48 of the Act. 

Before dealing with this point, two relevant facts ought to be mentioned. 
The Act was extended to Rajasthan by the Part B States (Laws) Act, 1951 
(III of 1951) on the 23rd February, 1951, but before the Act was thus 
extended to Rajasthan, the Ordinance had already been promulgated. 
Clause IS (1) of the Ordinance provides, inter alia, that an appeal shall lie to 
the High Court from the judgment of one Judge of the High Court; it excepts 
from the purview of this provision certain other judgments with which we are not 
concerned. It is common ground that the judgment pronounced by the learned 
single Judge of the High Court on the appeal preferred by the respondent before 
the High Court, does not fall within the category of the exceptions provided by 
clause 18 (I) of the Ordinance; so that if the question about the competence of 
the appeal preferred by the appellants before the Division Bench of the High 
Court bad fallen to be considered solely by reference to clause 18 (1), the answer 
to the point raised by the appellants before us would have to be given in their 
favour. The High Court has, however, held that the result of reading sections 47 
and 48 together is to make the present appeal under clause 18 (1) of the Ordinance 
incompetent. The question which arises before us is: is this view of the High 
Court right ? 

Section 47 of the Act provides that an appeal shall lie to the High Court 
from an order made by a Court under sections specified in clauses (a) to (;') 
thereof. Clause (c) of the said section refers to an appeal against an order made 
under section 25, making or refusing to make an order for the return of a ward 
to the custody of his guardian. It is thus clear that the order passed by the 
learned trial Judge in the present proceedings was an order under section 25 of 
the Act, and as such, is appealable under section 47; and when as a result of the 
Rules framed by the Rajasthan High Court the present appeal was placed before a 
learned single Judge of the said High Court for hearing and was decided by him, 
his decision became appealable to a Division Bench of the said High Court under 
clause 18 (1) of the Ordinance. Thus far, there is no difficulty or doubt. 

But the High Court has held that section 48 of the Act, in substance,, 
amounts to a prohibition against an appeal to a Division Bench under 
clause 18 (1) of the Ordinance; and that makes it necessary to examine the 
provisions of section 48 carefully. Section 48 reads thus: — 

"Save as provided by the last foregoing section and by section 622 of the Code of Civil 
Procedure, an order made under this Act shall be final and shall not be liable to be contested by suit 
'or otherwise.” 
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It is clear that what is made final by section 48 is an order made under this 
Act, and the context shows that it is an order made by the trial Court under one 
or the other provision of the Act This position is made perfectly clear if the 
first part of section 4S is examined The finality prescribed for the order made 
under this Act is subject to the provisions of section 47 and section 622 of the 
earlier Code which corresponds to section 115 of the present Code In other 
words, the saving clause unambiguously means that an order passed by the trial 
Court shall be final, except in cases where an appeal is taken against the said 
order under section 47 of the Act, or the propriety, validity, or legality of the 
said order is challenged by a revision application preferred under section 115 of 
the Code It is, therefore, essential to bear in mind that the scope and purpose 
of section 48 is to make the orders passed by the trial Court under the relevant 
provisions of the Act final, subject to the Tesult of the appeals which may be 
preferred against them, or subject to the revision applications which may be filed 
against them In other words, an order passed on appeal under section 47 
of the Act, or an order passed in revision under section 115 of the Code, are 
strictly speakme, outside the purview of the finality prescribed for the orders 
passed under the Act, plainly because they would be final by themselves without 
any such provisions subject, of course, to any appeal provided by law, or by a 
constitutional provision, as for instance. Article 136 The construction of 
secion 48, therefore, is that it attaches finality to the orders passed by the tnal 
Court subject to the provisions prescribed by section 47 of the Act, and 
section 1 15 of the Code That is one aspect of the matter which is material. 


The other aspect of the matter which is equally material is that the provi- 
sions of section 47 are expressly saved by section 48, and that means that 
section 47 will work out in an ordinary way without any restriction imposed by 
section 48 In considering the question as to whether a judgment pronounced 
by a single Judge in an appeal preferred before the High Court against one or 
the other of the orders which are made appealable by section 47 will be subject 
to an appeal under clause 18 (I) of the Ordinance section 48 will have no 
restrictive impact. The competence of an appeal before the Division Bench will 
have to be judged by the provisions of clause 18 itself Section 48 saves the 
provisions of section 47, and as we have already indicated, considered by them- 
selves the provisions of section 47 vndoubtedJy do sot create any bar against the 
competence of an appeal under clause 18 (1) of the Ordinance where the appeal 
permitted by section 47 is heard by a learned single Judge of the High Court 
Therefore, we are satisfied that the High Court was m error in coming to the 
conclusion that an appeal before a Division Bench of the said High Court under 
clause 18 (I) of the Ordinance was incompetent 


It is true that in upholding the respondent’s plea that the appeal preferred 
by the appellants under clause 18 (I) of the Ordinance was incompetent, the 
High Court has no doubt purported to rely upon and apply its earlier decision 
in the case of Temple of Shri Bankteshnar Balaji through Rampal v The Collector, 
Ajmer 1 The said decision, however, was concerned with the effect of the 
provisions prescribed by section (6 (3) of the Ajmer Abolition of Intermediaries 
and Land Reforms Act (III of 1955) in relation to clause 18 of the Ordinance 
and since we are not called upon to consider the correctness of the conclusion 
reached in that behalf, it is unnecessary for us to examine whether the High 
Court was right in holding that the provisions of the said section 66 (3) created a 
bar against the competence of the appeal under clause 18 (1) of the Ordinance 
All that we are concerned to deal with in the present appeal is the effect of 
section 48 of the Act, and m our opinion, the High Court was in error in holding 
that section 48 excluded the application of clause 18 (I) of the Ordinance to the 
decision of the learned single Judge in the present proceedmgs 


(1964) 1 IL.R J4 Raj j 
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In this connection, we may incidentally refer to the decision of this Court in 
Union of India v. Mohindra Supply Company 1 2 . In that case this Court has held 
that an appeal against the appellate order of the single Judge was barred under 
section 39 (2) of the Indian Arbitration Act, 1940, because the expression 
“ Second Appeal ” in section 39 (2) means a further appeal from an order passed 
in appeal under section 39 (1) and not an appeal under section 100 of the Code, 
and as such, the said expression “ Second Appeal ” includes an appeal under the 
Letters Patent. In substance, the effect of the decision of this Court in the case 
of Mohindra Supply Company 1 is that by enacting section 39 (2) the 
Arbitration Act has prohibited an appeal under the Letters Patent against' an 
order passed under section 39 (1). This decision again turned upon the specific 
words used in section 39 (1) and (2) of the Arbitration Act and is not of any 
assistance in interpreting the provisions of section 48 of the Act with which we 
arc concerned in the present proceedings. 

The question as to whether an appeal permitted by the relevant clause of the 
Letters Patent of a High Court can be taken away by implication, had been 
considered in relation to the provisions of section 588 of the Codes of Civil 
Procedure of 1877 and 1882. The first part of the said section had provided 
for an appeal from the orders specified by clauses (1) to (29) thereof, and the 
latter part of the said section had laid down that the orders passed in appeals 
under this section shall be final. Before the enactment of the present Code, 
High Courts in India had occasion to consider whether the provision as to the 
finality of the appellate orders prescribed by section 588 precluded an appeal 
under the relevant clauses of the Letters Patent of different High Courts. There 
was a conflict of decisions on this point. When the matter was raised before the 
Privy Council in Hurrish Clnmder Chowdhury v. Kali Sundari Debia, 2 the Privy 
Council thus tersely expressed its conclusions: 

“ It only remains to observe that their Lordships do not think that section 588 of Act X of 
1877, which has the effect of restricting certain appeals, applies to such a case as this, where the 
appeal is from -one of the Judges of the Court to the Full Court.” 

Basing themselves on these observations, the High Courts of Calcutta, 
Madras and Bombay had held that section 588 did not take away the right of 
appeal given by clause 15 of the Letters Patent, vide Toolsee Money Dassee and 
others v. Sudevi Dassee and others 3 , Sabhapathi Chetti and others v. Narayana- 
sami Chetti 4 , and The Secretary of State for India in Council v. Jehanzir Maneckji 
Cursetji 5 respectively. On the other hand, the Allahabad High Court took a 
different view, vide B anno Bibi and others v. Mehdi Hussain and others 6 , and 
Muhammad Naim-til-lah Khan v. Ishan-Ullah Khan 7 . Ultimately, when the 
present Code was enacted, section 104 took the place of section 588 of the 
earlier Code. Section 104 (1) provides that an appeal shall lie from the following 
orders, and save as otherwise expressly provided in the body of this Code or by 
any law for the time being in force, from no other orders. It will be noticed 
that the saving clause which refers to the provisions of the Code, or to the 
provisions of any law for the time being in force, gives effect to the view taken by 
the Calcutta, Madras and Bombay High Courts. In fact, later, the Allahabad 
High Court itself has accepted the same view in L. Ram Sarup v. Mt. Kaniz 
UmmehanU. 

We have referred to these decisions to emphasise the fact that even where 
the relevant provision of section 588 of the earlier Code made certain appellate 
orders final, the consensus of judicial opinion was that the said provision did not 


1. (1962) 2 S.C.J. 179: (1962) 2 M.L.J. (S.C.) 
63: (1962) 2 An. W.R. (S.G.) 63: (1962) 3 
S.C.R. 497: A.I.R. 1962 S.G. 256. 

2. (1882) L.R. 10 I.A. 4 at 17. 

3. (1899) I.L.R. 26 Cal. 361. 


4 (1902) 1 1 M.L.J. 346: I.L.R. 25 Mad. 

555. 

5! (1902) 4 Bom. LR. 342. 

6 (1889) I.L.R. 11 All. 375. 

7. (1892) I.L.R. 14 AH. 226 (F.B.). 

8. A.I.R, 1937 All. 165. 
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preclude an appeal being filed under the relevant clause of the Letters Patent of 
the High Court In the present case, as we have already indicated, section 48 in 
terms saves the provisions of section 47 of the Act as well as those of section 115 
of the Code, and that gives full scope to an appeal under clause 18 of the 
Ordinance which would be competent when we deal with the question about 
appeals under section 47 of the Act considered by itself 

The result is, the appeal is allowed, the order passed by the Division Bench 
of the High Court dismissing the appeal preferred by the appellants under 
clause 18 (1) of the Ordinance on the ground that it is incompetent, is set aside, 
and the said appeal is remitted to the High Court for disposal in accordance 
with law In view of the unusual circumstances of this case we direct that 
parties should bear their own costs incurred so far 

KGS Order of Division Bench set aside, Appeal remitted 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction ) 

Present — K Subba Rao, J R Mudholkar and R S Bachawat, JJ 
Gadde Venkatcswara Rao Appellant * 

v 

Government of Andhra Pradesh and others Respondents 

Andhra Pradesh Ponchqyat Samithis and Ztlla Paruhads Act (XXXV «/T9a9), sections 62 and 72— 
Powers of Cotemmnl under — Orders under not legally passed — Powers of Ugh Court to issue writ quashing 
the latter illegal order 

Constitution of India (19j0) Article 226 — Discretion of High Court to issue writs under 

Under the auspices of the Block Development Committee ChinUtapudi » ‘ Primary 
Health Centre was inaugurated at Dharmaj gudem village on 7th November, 1958 , but the 
conditions precedent not being fulfilled it could not be a permanent location With the concurrence, 
of the villagers of Dharmajigudem the villagers of Lingapalcm through K V Krishna Rao 
complied with the conditions for location of the Centre thereat on 17th July 1959 Thereafter 
the appellant representing Dharmajigudem villagers on31stJuI) 19a9 also complied with the 
requisite* for locating the Centre tn this village The Block Development Committee, after 
reviewing the precious history resolved to locate the Centre at Lmgapalem and communicated the 
same to the Government which approved of the sam All this was dorc on the administrative 

The Panchayat Sami I his and Zilla Paruhads Act came into force in September, J959 , 
selling up of the Health Centre fell within the powers and functions of Chintalapudi Panchayat 
Samithi under section 18 of the Act read with the Schedule tl ercto ard the matter was directed by 
the Government to be taken up by the Samithi The Samithi resolved at its meeting held on 
28th May 1960 that the Health Centre be located at Dharmaj gudem and communicated the 
same to the Government The Govcrment approved the proposal of the Samithi on 6tb July I960 
On 23rd January 1961 Rules were framed under section €9 of the Act 

A representation was made to she Gov err men t that the meeting of tl e Panchayat Samithi 
held on 28th May 1960, was irregular for want of proper notice but ihe Government decided not 
to act under section 72 Thereafter at a Special Meeting of the Samnhi held on 12(bMay 196! 
the Samithi cancelled all the resolutions passed at the prior meetirg At a tubseouent meeting Tel d 
on 29th May 1961 the Samnhi resolved to locate the Health Centre al Lingapalcm and ccmmumca 
ted the resolution to the Government 

The Government made an order on 7ih March 1962 hold ng there was no valid reason for 
•hjfung the Centre from Dharmaj gudem to Lingapalcm and directing tie Block Development 
Oflicer to take action accord ngly This order was made on the basis t hat t! e location or« made 
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permanent cannot be set aside later except by a two-thirds majority ; the Government later 
discovering that Dharmajigudem was only a temporary location reviewed its order of 1962 and 
passed a later order on 18th April, 1963, sanctioning the permanent location at Lir.gapalem. 

The appellant, a representative of Dharmajigudem village filed a petition under Article 226 
of the Constitution for quashing the later order of 1963 ; it was heard by a single Judge who 
dismissed it. On appeal the High Court confirmed the dismissal. Hence the appeal to the 
Supreme Court. 

The points arising for decision are : (i) whether the appellant had a personal right to maintain 
the writ petition ; (ii) whether the orders of the Government, dated 7th March, 1962. was made 
under section 62 and valid; (iii) whether the order, dated 18th April, 1963, was void as the order 
under section 62 could not be reviewed under section 72 and it is also otherwise not legal. 

Held, The petition under Article 226 is maintainable. A personal right need not be a proprie- 
tary right ; it can also relate to the interest of a trustee. The appellant is the reprsentative of a 
committee which was in law the trustees of the amount collected for a public purpose the Health 
Centre to be established. He was certainly prejudiced by the order of 1963. 

Section 62 (1) of the Act empowers the Government, by order in writing, to cancel any resolu- 
tion passed by a Panchayat Samithi, if that resolution is passed in excess or abuse of its powers 
under the Act etc. ; but before taking action under the sub-section it should give notice to the 
Samithi concerned. The order of 1962 was therefore passed under this provision. No notice was 
given to the Samithi before taking action ; the order is not therefore, one legally passed. 

Section 72 (1) confers a general power on the Government and on its terms if there were no 
other provision it can cancel a resolution of the Panchayat Samithi under this provision. Even then 
notice has to be given to any party who might be prejudicially affected thereby ; the proviso requires 
such notice. 

Sub-section (3) of section 72 enables the Government to review its own order, suo molti or on 
application made to it if the order was passed under a mistake of fact or law, etc. Notice as provided 
for in the proviso to sub-section (1) is necessary for such a review. Otherwise the order on review 
is not legal and valid. Further this power to review its own order can be exercised only in respect 
of orders made under sub-section (1). It cannot be exercised in respect of orders under 
section 62. 

Therefore the order of the year 1963 is bad for two reasons, (i) it was passed without notice to 
the petitioner (appellant) who is affected prejudicially, (ii) it was in review of an order passed 
under section 62 of the Act. 

The argument that the order of 1962 was not^one passed under section 62 but one passed in 
the exercise of powers under the Rules which vests the power of deciding the location of the Centre 
in the Government in case of dispute cannot be accepted. Section 18 confers the powers on the 
Samithi and not on the Government ; and the power, if conferred by the Rules, is inconsistent with 
the provisions of the Act and so the Rules are bad. 

If the order of 1963 is bad, it is bad in fact, and the High Court quashed that orderit would 
have restored an illegal order, that of 7th March, 1962. The High Court has, therefore, rightly 
refused to exercise its extraordinary discretionary power in the circumstances of the case. 

Appeal by Special Leave from the Judgment and Order, dated the 7th Sep- 
tember, 1964. of the Andhra Pradesh High Court in Writ Appeal No. 8 of 1964. 

S. T. Desai, Senior Advocate, (N. V. Suryanarayana Murthy, R. Thiagarajan 
and K.Jayaram, Advocates, with him), for Appellant. 

P. Ram Reddy and A. V. Rangam, Advocates, for Respondent No. 1. 

S. V. Gupte, Solicitor-General of India (A. V. V. Nair, Advocate, with 
him), for Respondent No. 4. 

The Judgment of the Court was delivered by 

Subba Rao , P— This is an appeal by Special Leave against the judgment of 
a Division Bench of the Andhra Pradesh High Court in a Letters Patent Appeal 
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confirming that of a single Judge of that Court dismissing a petition filed by the 
appellant under Article 226 of the Constitution for issuing a writ of certiorari 
quashing the brder of the Government of Andhra Pradesh, dated 18th April, 
1963, under section 72 of the Andhra Pradesh Paiicbayat Samitbis and Zilla 
Panshads Act, 1959 (XXXV of 1959) hereinafter called the Act 

At the outset it will be convenient to survey the facts leading up to this 
appeal in their chronological order. For the promotion of rural welfare, the 
Government of Andhra Pradesh initiated Community Development Programme in 
the said State Pursuant to th3t programme, each district in the State was 
divided into Blocks, called Community Development Blocks Chmtalapudi Taluk 
in the West Godavari District was one of such Blocks A Block Planning and 
Development Commt tee was appointed foreach Block and a District Planning 
and Development Committee for each district All this was done by the Govern- 
ment by issuing administrative directions, indeed the said Committees were only 
advisory bodies and the ultimate power vested in the Government One of the 
activities of the said Committees was to constitute Primary Health Centres 
in each district On 22nd March 1957, the Government of Andhra Pradesh 
issued a notification laying down broad principles for guidance rn the selection 
of places for the location of Primary Health Centres One of the said principles 
relevant to tbe present enquiry may be noticed at this stage and that is, the 
village selected for locating such Centre was expected to give 2 acres of site free 
and 50 per cent cash contribution which would not be less than Rs 10,000 On 
April 8, 1958, the Block Planning and Development Committee, Chmtalapudi, 
resolved unanimously, modifying its earlier resolution, to have the Primary Health 
Centre at Dharmajigudcm village as there were High Schools and education 
facilities there On 7th November 1958, the Collector of the District formally 
inaugurated the Primary Health Centre at Dharmajigudcm On 11th July, 1959, 
the said Committee passed two resolutions, among others Under resolution 3 
it recorded with appreciation the donation of 50 cents of land by Achyutha- 
ramaiah, tbe Block Committee Member, towards site for the Primary Health 
Centre to be located at Dharmajigudcm and appealed to the members of the 
Block Committee to see to the remittance of the cash contnbution of Rs 10,000 
immediately Presumably because that something happened at the meeting 
immediately after the said resolution was passed indicating that there would be no 
response in that direction, another resolution was passed by the said Committee 
recording that as the villagers of Dharmajigudcm bad faded to pay the said 
contribution for the last 8 months the primary Health Centre located m that 
place be shifted to and established permanently at any other suitable village 
where land and cash contributions were forthcoming. On 13th July, 1959, i e , two 
days after the aforesaid resolution, the Block Development Officer wTote a letter 
to the appellant, who was the President of the Village Panchayat, informing him 
that he had not taken any steps for the realization of the contribution so far 
and that if the required contribution wras not realized before the end of the 
month steps would betaken to shiftthe Primary Health Centre to some other 
place It may be noticed at this stage that the Blork Development Officer, who 
had to implement the resolution of the Committee, had outstepped his powers in 
writing a letter in derogation of the terms of the resolution of the Committee 
dated 11th July, 1959 On I6th July, 1959 the appellant and others of Dbarmaji- 
gudem informed the Block Development Officer that it was not possible for them 
to collect the amount and that there wras no objection to the shifting of the 
Centre from their village to any other place On 11th July, 1959, the Block 
Development Officer wrote to the people of Dhannajigudem that as they were 
unable to pay the said amount the said Centre would be shifted to Lmgapalem 
On 27th July, 1959, the 4th respondent, Rangarao, representing Lmgapalem village, 
deposited Rs 10,000 with the Block Development Committee and also donated 
two acres of land for the purpose of locating the said Centre m the said village On 
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31st July, 1959, on behalf of Dharmajigudem, Venkateswara Rao, the appellant, 
deposited the sum of Rs. 10,000 in the Sub-Treasury and K. V. Krishna Rao 
donated 2 acres ofland and delivered possession of the same to the Block Deve- 
lopment Officer. On 14th August, 1959, the said Committee, after reveiwingthe 
previous history of the location of the Primary Health Centre and after noticing 
that both the villages deposited the amonnt— one on 27th July, 1959 and the other 
on 31st July, 1959 — and after considering the competing claims, resolved unani- 
mously to have the Primary Health Centre located permanently at Lipgapalem 
and to request the authorities concerned to shift it from Dharmajigudem to 
Lingapalem at an early date. One important fact to be noticed in this resolution 
is that it was recorded therein that the representatives of Dharmajigudem assured 
the representatives of Lingapalem that they not only gave up their efforts to have 
the Primary Health Centre at Dharmajigudem but also unanimously agreed to 
have it located at Lingapalem. It was further recorded therein that the villa- 
gers of Lingapalem paid up the entire contribution enthusiastically and that too 
after obtaining the concurrence of the villagers of Dharmajigudem and also on ‘ 
an assurance that the latter gave up the idea of having the Primary Helth Centre 
at Dharmajigudem. It would, therefore, be noticed that this resolution for 
locating the Primary Health Centre at Lingapalem was passed after the represen- 
tives of the two villages settled their disputes. On September IS, 1959, the Act 
came into force and under section 3 thereof aPanchayat Samithi was constituted 
for Chintalapudi. On 7th January, 1960, the Government informed the Collector of 
West Godavari District that the question of shifting the Primary Health Centre 
from Dharmajigudem to Lingapalem should beleft to the decision of thePancha- * 
yat Samithi constituted under the Act. The President of the Panchayat Samithi, 
Chintalapudi Block, was requested to place the resolution, dated 14th August, 

1959, of the Block Planning and Development Committee before the Panchayat 
Samithi for reconsideration and submit a report to the Government through the 
Chairman, Zilla Parishad, West Godavari. It may be noticed that after the 
passing of the Act, what was being done administratively was sought to be 
placed on a statutory basis On 28th May, I960, the Chintalapudi Panchayat 
Samithi held its meeting and resolved that the Primary Health Centre should be 
permanently located at Dharmajigudem; and the said resolution was communi- 
cated to the Government. On 6th July, 1960, the Government approved the 
proposal of the Chintalapudi Panchayat Samithi to locate the Primary Health 
Centre permanently at Dharmajigudem. On 23rd January, 1961, the Rules framed - 
by the Government in exercise of the powers conferred on it under section 69 of 
the Act came into force. On 22nd February, 1961, on a representation made to 
the Government that the meeting of the Panchayat Samithi held on 28th May, 

1960, was irregular on the ground of inadequate notice, the Government decided 
not to interfere with those proceedings under section 72 of the Act. On 12th May, 

1961, the Panchayat Samithi at a special meeting, on the ground that the meeting 
held on 28th May, 1960, was not held in accordance with rule 4 (1) of the Rules 
for the conduct of business, in exercise of the power given to it under rule 15 
thereof, cancelled all the resolutions passed by the meeting of the Samithi on 
28th May, 1960. On 29th May, 1961, the Samithi passed another resolution 
adopting all the resolutions which it cancelled on 12th May, 1961, except the 
resolution to locate the Primary Health Centre at Dharmajigudem. In regard to 
the location of the said Centre it resolved to locate it at Lingapalem. On 
7th March, 1962, the Government made an order holding that there was no valid 
reason for shifting the Primary Health Centre from Dharmajigudem to Lingapalem 
and directing the Block Development Officer to take action accordingly. The 
main reason given for that order was that the Primary Health Centre was already 
functioning at Dharmajigudem and a Health Centre once established should not 
be shifted to another place within the Block unless the Panchayat v Samithi 
resolved by two-thirds majority of the members present at the meeting as required 
under rule 7 of the Rules and that the resolution, dated 29th May, 1961, was not 

s.c.J.— 36 
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supported by the requisite majority On 18th April 1963 i e , about a >ear after 
the earlier order, the Government passed another order wherein it held that it 
passed the previous order, dated 7tb March, J962, on a mistaken impression that 
it was a case of shifting the Primary Health Centre from one place where it was 
permanently located to another, while the correct position was that in the instant 
case the Primary Health Centre was not permanently located by the Government 
and, therefore, the resolution passed by the Panchayat Samithi on 29th May, 

1961, fell within rule 2 of the Rules and not under rule 7 thereof In that view, 
it directed that the said Centre should be located permanently in Lmgapalem 
village in accordance with the resolution of the Panchayat Samithi, dated 
29th May, 1961 

A resume of the said facts leads to the following factual position Before 
the Act came into force, the Primary Health Centre was inaugurated at 
Dharmajigudem presumably subject to the condition that the said village would 
comply with the conditions laid down by the administrative directions governing 
the location of a Centre One of the important conditions was that the village 
seeking to have the Centre sbbuld give 2 acres of land free and 5o per cent cash 
contribution which would not be less than Rs 10 000 The said amount was 
not paid by Dharmajigudem village with the result the condition was not 
complied with With the consent of the representatives of the village of 
Dharmajigudem, the Block Planning and Development Committee resolved to 
shift the Primary Health Centre from Dharmajigudem to Lmgapalem The 
Lmgapalem village satisfied the conditions on 27th July, 1959 Thereafter, 
Dharmajigudem village also satisfied the said conditions on 31st July, 1959 On 
14th August, 1959 the said Committee by a resolution decided to locate the 
Centre at Lmgapalem, but the Government directed the matter to be decided by 
the Panchayat Samithi as by that time the Act had come into force and the 
Panchayat Samithi for the Block had been established Though on 28th May, 
I960, the Panchayat Samithi at first resolved to have the Centre at Dharmajigudem 
and though the said resolution was approved by the Government, the said 
Panchayat Samithi finally by its resolution, dated 29th May. 1961, cancelled its 
earlier resolution and resolved to locate the Centre at Lmgapalem On 7th March, 

1962, under section 62 of the Act the said resolution of the Panchayat Samithi 
was set aside by the Government on the ground that it did not get the requisite 
support of two-thirds majority But on 18th April, 1963, the Government 
reviewed its previous order, under section 72 of the Act, on the ground that the said 
order was made under a mistaken impression that the Primary Health Centre was 
permanently located at Dharmajigudem and directed the Centre to be located at 
Lmgapalem It will, therefore, be seen that though the Health Centre was formally 
inaugurated at Dharmajigudem before the Act came into force, there was not and 
could not have been a permanent location of the Centre at that place as the 
condition precedent was not complied wiib After the Act came into force, 
though the Panchayat Samithi at first approved of the location of the Centre at 
Dharmajigudem it cancelled the resolution and decided to locate it at Lmgapalem 
The Government, on a misapprehension of fact set aside that order but when it 
came to know of the mistake it rev ewed us earlier order and directed the location 
of the Centre at LingapaJem The question is whether on these facts the 
Government had jurisdiction to make the order which it did in exercise of its 
powers under section 72 of the Act 

The appellant, who was the representative of the village of Dharmajigudem 
in all the said proceedings, filed an application before the High Court under 
Article 226 of the Constitution for quashing the said order of the Government 
The said application was in the first instance heard by a single Judge of the 
High Court and he dismissed it. On appeal, a Division Bench of the High Court 
confirmed it Hence the appeal 
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Mr. Desai, learned Counsel for the appellant, raised before us the following 
points: (1) The order of the Government concerning the resolution, dated 29 May, 
1961, was made under section 62 of the Act and, therefore, the said order could not 
be reviewed under section 72 thereof. (2) Assuming that the said order, dated 
7th March, 1962, was made under section 72 (3) of the Act, the order, dated 18th 
April, 1963, reviewing the said order was invalid inasmuch as the pre-requisite for 
the exercise of the power of review thereunder, namely the existence of a mistake 
of fact or law or the ignorance of any material fact, was not satisfied. (3) The 
order, dated 18th April, 1963, was also invalid, because it was made without giving 
an opportunity to the party prejudiced thereby of making a representation against 
the making of the said order. 

Mr. Ram Reddi, learned Counsel for the State of Andhra Pradesh, raised a 
preliminary objection that the appellant had no personal right in the matter of the 
location of the Primary Health Centre and, therefore, he had no locus standi to 
file application under Article 226 of the Constitution. He argued that the order 
of the Government, dated 7th March, 1962, was not simply a cancellation of a 
resolution made by the Panchayat Samithi, but a composite order giving directions 
to the Block Development Officer and, therefore, it fell directly within the scope 
of section 72 of the Act; and, as the said order was made under a misapprehension 
that there was a permanent location of the Health Centre at Dharmajigudem, the 
Government had jurisdiction to review the same under section 72 (3) of the Act. 
He would further contend that if the order, dated 7th March, 1962, was passed 
under section 62 of the Act, the said order being an administrative one, the 
Government had jurisdiction to review the same undpr section 62 itself when the 
mistake was discovered or brought to its notice. In addition he raised before us 
a new point which was not argued either before the single Judge or, on appeal, 
before the Division Bench of the High Court. He would say that the impugned 
order was neither made under section 62 nor under section 72 of the Act, but it 
was really passed under the relevant Rules made by the Government in exercise 
of the power conferred on it under section 69 of the Act, read with sub-section (2) 
of section 18 thereof, whereunder the ultimate authority under the Act to locate 
the Health Centre was the Government, though on the recommendation of the 
Panchayat Samithi. In this view, the argument proceeded, no question of review 
would arise at all, for the Government passed the final order in regard to the 
location of the Primary Health Centre at Lingapalem. 

The learned Solicitor-General, appearing for the 4th respondent, supported 
Mr. Ram Reddi on all the points and further elaborated that aspect of the 
argument which related to the construction of the order made by the Govern- 
ment on 7th March, 1962. 

The first question is whether the appellant had locus standi to file a petition 
in the High Court under Article 226 of the Constitution. This Court in The 
Calcutta Gas Company ( Proprietary ) Ltd. v. The State of West Bengal 1 , dealing 
with the question of locus standi of the appellant in that case to file a petition 
under Article 226 of the Constitution in the High Court, observed : 

<e Article 226 confers a very wide power on the High Court to issue directions and writs of the 
nature mentioned therein for the enforcement of any of the rights conferred by Part III or for 
any other purpose. It is, therefore, clear that persons other than those claiming fundamental 
right can also approach the Court seeking a relief thereunder. The Article in terms docs not 
describe the classes of persons entitled to apply thereunder ; but it is implicit in the exercise of the 

extraordinary jurisdiction that the relief asked for must be one to enforce a legal right The 

right that can be enforced under Article 226 also shall ordinarily be the personal or individual 
right of the petitioner himself, though in the case of some of the writs like habeas corpus or 
quo ivarranlo this rule may have to be relaxed or modified.” 

Has the appellant a right to file the petition out of which the present appeal has 
arisen? The appellant is the President of the Panchayat Samithi of Dbarmaji- 


1. (1963) 1 S.C.J. 106 : 1962 Supp. (3) S.C.R. 106. 
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gudem The villagers of Dharmajigudem formed a committee with the appellant 
as President for the purpose of collecting contributions from the villagers for 
setting up the Primary Health Centre The said committee collected Rs 10,000 
and deposited the same with the Block Development Officer The appellant 
represented the village in all its dealings with the Block Development Committee 
and the Panchayat Samithi in the matter of the location of the Primary Health 
Centre at Dharmajigudem His conduct, the acquiescence on the part of the 
other members of the committee, and the treatment meted out to him by the 
authorities concerned support the inference that he was authorized to act on 
behalf of the committee The appellant was, therefore, a representative of the 
committee which was in law the trustees of the amounts collected by it from the 
villagers for a public purpose We have, therefore, no hesitation to hold that 
the appellant had the right to maintain the application under Article 226 of the 
Constitution This Court held in the decision cited supra that "ordinarily" the 
petitioner who seeks to file an application under Article 226 of the Constitution 
should be one who has a personal or individual right in the subject matter of the 
petition A personal right need not be m respect of a proprietary interest it 
can also relate to an interest of a trustee That apart, in exceptional cases, as 
the expression "ordinarily ” indicates, a person who has been prejudicially 
affected by an act or omission of an authority can file a writ even though he has 
no proprietary or even fiduciary interest in the subject matter thereof The 
appellant has certainly been prejudiced by the said order The petition under 
Article 226 of the Constitution at his instance is, therefore, maintainable 

Now, we shall first take the new argument advanced by Mr Ram Reddy 
for the first time before us, for, if that was accepted, the appeal would fail 
Briefly stated, his contention was that the order of the Government dated 
18th April, 1963, was not made either under section 62 or under section 72 of 
the Act, but was made only under the Rules made by the Government in exercise 
of its power under section 69 of the Act To appreciate this contention it will 
be useful to notice the relevant rules 

Under rule 2, the Panchayat Samithi only recommends to the Government 
the place for locating the said Centre Under rule 3 (1 1), ih the case of conflict 
between the relevant authorities in regard to the location of a Health Centre, the 
Government’s order shall be final Under rule 6, a Primary Health Centre 
once established shall not ordinarily be shifted to another place except by the 
Government on the recommendation of the Panchayat Samithi on the basis of a 
resolution passed by it by two thirds of*the members of the Panchayat Samithi 
present at the meeting Even in such a case the Government has no power to 
direct the shifting of a Primary Health Centre established in one place to another, 
if the contribution from the people had been accepted and is m deposit It is clear 
from the said rules that the ultimate authonty to locate the Primary Health Centre 
or to direct its shifting from one place to another is the Government On the basis 
of the said rules, learned Counsel contended that the High Court missed the real 
point, presumably on the arguments advanced before it, and proceeded to consider 
the validity of the impugned order in terms of section 72 of the Act The 
circumstance, the argument proceeded, that the Government m its orders referred 
neither to section 62 nor to section 72 of the Act or did not give any notice to 
parties as prescribed thereunder clearly indicates that the Government acted only 
under the said relevant rules. This argument so stated appears at the first blush 
to be unanswerable But a scrutiny of the relevant provisions of the Act shows 
that the said rules are inconsistent with the provisions of the Act and they 
cannot possibly override the statutory power conferred on the Panchayat Samithi 
Under section 18 (I) of the Act, subject to the provisions of the Act, the 
administration of the Block shall vest m the Panchayat Samithi and under sub- 
section (2) thereof the Panchayat Samithi shall exercise the powers and perform 
the functions specified m the Schedule When we refer to the Schedule it will be 
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seen that the following entry is found under the heading “Health and Rural 
Sanitation”, “ Establishing and maintaining Primary Health Centre and 
Maternity Centres”. It is manifest that under the Act the- statutory power to 
establish and maintain Primary Health Centres is vested in the Panchayat 
Samithi. There is no provision vesting the said power in the Government. 
Under section 69 of the Act, the Government can only make Rules for carrying 
out the purposes of the Act; it cannot, under the guise of the said Rules, convert 
an authority with power to establish a Primary Health Centre into only a 
recommendatory body. It cannot, by any rule, vest in itself a power which 
under the Act vests in another body. The Rules, therefore, in so far as they 
transfer the power of the Panchayat Samithi to the Government, being inconsis- 
tent with the provisions of the Act, must yield to section 18 of the Act. 

Realizing this difficulty, the learned Solicitor-General, who appeared for the 
4th respondent, made an attempt to reconcile the relevant rules with the provi- 
sions of section 18 of the Act. He'argued that section 18 of the Act conferred 
a power on the Panchayat Samithi to establish and maintain Primary Health 
Centres, whereas the Rules provided for the location or shifting of the Centres. 
This argument does not appeal to us. A Primary Health Centre cannot be 
established in vacuum; it must be established in some place. The Rules deprive 
the Panchayat Samithi of the power to select a place for establishing a Primary 
Health Centre and make it a recommendatory body with final powers in the 
Government. The Rules also confer a power on the District Medical Officer 
and the District Health Officer in the matter of location of the Centre and give 
the Government the final voice, if there is any conflict between those officers and 
the Panchayat Samithi. Even in regard to shifting of the Primary Health 
Centre, the Government’s voice is final under the Rules. It is one thing to say 
that the exercise of the power by the Panchayat Samithi is regulated by the 
Rules, but another thing to deprive it of that power in the matter of location of 
the Primary Health Centre and confer the said power on the Government. We, 
therefore, hold that the Rules, in so far as they make the Panchayat Samithi a 
mere recommendatory body, are inconsistent with the Act. This may be the 
reason why in the High Court the Government did not think fit to sustain the 
order under the authority of the Rules. 

The next question is whether the order, dated 18th April, 1963, can be 
sustained under section 72 of the Act. Section 72 of the Act reads: 

Power of revision and review by Government : . 

(1) The Government may, either suo motu or on an application from any person interested 
call for and examine the record of a Panchayat Samithi or a Ztlla Parishador of their Standing Com- 
mittees in respect of any proceeding losatisfy themselves as to the regularity of such proceeding or the 
correctness, legality or propriety of any decision or order passed therein; and, if, in any case, it appears 
to the Government that any such decision or order should be modified, anpulled’or reversed or remit- 
ted for reconsideration, they may pass orders accordingly : 

Provided that the Government shall not pass any order prejudicial to any party unless such 
party has had an opportunity of making a representation. 

£ 2 ) ****** 

(3) The Government may suo motu at any time or on an application received from any person 
interested within ninety days of the passing of an order under sub-section (1), review any such order 
if it was passed by them under any mistake, whether of fact or of law, or in ignorance of any material 
fact. The provisions contained in the proviso to sub-section (1) and in sub-section (2) shall apply 
in respect of any proceeding under this sub-section as they apply to a proceeding under sub- 
section (1).” 

Sub-section (1) of section 72 of the Act confers a wide power on the Government 
to revise any decision or order passed in any proceeding under the Act. Sub- 
section (3) thereof confers a power on the Government to review the order made 
under sub-section (1) thereof if it was passed by the Government under any 
mistake whether of fact or of law, or in ignorance of any material fact. To 
attract sub-section (.3), the order sought to be reviewed should have been made 
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under sub-scction (1) To appreciate the scope of section 72 (1) of the Act, it is 
necessary to compare the said sub-section with se:tion 62 of the Act Under 
section 62 (1), the Government, may, by order in writing, cancel any resolution 
passed by a Panchayat Samithi, if m its opinion such resolution is not legally 
passed or is in excess or abuse of the powers conferred by or under the Act or 
for any other reasons mentioned therein Under sub-section (2) of section 62, 
the Government shall, before taking action under sub section (1) thereof 
give the Panchayat Samitbi or the Zilla Panshad, as the case may be, an opportu 
nityfor explanation Section 72 confers a general power on the Government, 
and on its terms, if there was no other section, it can cancel a resolution of a 
Panchayat Samithi But section 62 of the Act confers a special power on the 
Government to cancel a resolution passed by a Panchayat Samithi to the circum- 
stances mentioned therem The principle generaha speciahbus non derogant 
compels us to exclude from the operation of section 72 the case provided for under 
section 62 If so construed, it follows that jf the order reviewed fell under the 
scope of section 62, it could not be reviewed under section 72, for section 72 (3) 
enables the Government only to review an order made under sub-section (1) of 
section 72 So, the learned Counsel for the State as well as for the 4th respondent 
made a serious effort to bring the order of the Government, dated 7th March, 
1962, within the terms of section 72(1) of the Act As the argument turns upon 
the terms of the said order, it may conveniently be read at thts stage 

Government of andhra pradesit 

Planning and Local Administration Department 

MEMORANDUM NO 13a4/Pro ? II/ 61 2, dated 7tb March, 1962 

Sub Community Development Programme — Chmtalapudi Block — Shifting of Primary Health 
Centre from Dharmaj gudem to Lmgapalem — Orders issued 

Ref 1 Representation of Sri C Punneswararao and others dated 31st June, 1961 

2 Letter from Collector, West Godavari, No 01 .564 2/6 1, dated 22rd September, 1961 


The Panchayat Samithi, Chmtalapudi, at it* meeting held on 25th August, 1 9C0, unanimously 
resolved to locate the Primary Health Centre at Dharmajigudcm. Later, the Panchayat Samitf i 
at it* meeting held on 29th May, 1961 resolved to shift the Primary Health Centre permanently to 
Lmgapalem village The President Dharamajigudem Panchayat, and others have represented to 
Government against acceptance of the resolution passed by the Samithi at its meeting held on29ili 
May, 1961 This representation has been carefully examined by the Government in consultation 
with the Collector, Vi est Godavari 

Under rule 6 of the Rules for the establishment and maintenance of Primary Healih Centres 
by Panchayat Samithi* made under the provisions of the Panchayat Sarmihu and 7illa Paruhadi 
Act, 19o9 the Prilnary Health Centre once established shaU not ordinarily be shifted to another 
place within the Block unless the Samithi resolves by 2/3rd majority of the members present at the 
meeting as required under rule 7 of the said Rules In the present case the Primary Health Centre 
was already functioning at Dhannajigudcm and the resolution of the Panchayat Samithi dated 29th 
May, 1961, did not get the requisite support of the Samithi Members as required under rule 7 In 
the above circumstances, the Government consider that there are no valid reasons for thiflirg tie 
Primary Health Centre from Dhannajigudcm to Lmgapalem. The Block Development Officer, 
Chmtalapudi, is directed to rake aciion accordingly 

(Sd ) B Pratap Redoi 
D eputy Secretary to Government 

It was said that the said order did not mention the section whereunder it was 
passed, that it did not cancel any resolution, that it did not in terms approve or 
disapprove any resolution, that it considered other orders issued and finally gave 
a direction to the Block Development Officer to take action in accordance with 
the terms of the order In short, the argument of the learned Counsel was that 
the order was not for the cancellation of the resolution of the Panchayat Samithi 
but one made in terms of section 72 of the Act We are not impressed by this 
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argument. The preamble to the order clearly mentions that the Panchayat 
Samithi, Chintalapudi, at its meeting held on 29th May, 1961, resolved to shift 
the Primary Health Centre permanently to Lingapalem village. Then it states 
that the President of the Dharmajigudem Panchayat and others had represented 
to the Government against the acceptance of the said resolution. The order then 
records that the Government had carefully considered the said representations. 
Then it gives the reason that the said resolution was bad inasmuch as that under 
rule 6 of the Rules the Primary Health Centre once established should not ordi- 
narily be shifted to another place within the Block, unless the Panchayat Samithi 
resolves by two-thirds majority of the members of the Samithi present at the 
meeting as required by rule 7 of the Rules. Then it points out that the Primary 
Health Centre was functioning at Dharmajigudem, and, therefore, the resolution, 
not having the support of the requisite majority, did not comply with rule 7 of 
the Rules. For the said reasons the order concludes that there were no valid 
reasons for shifting the Primary Health Centre from Dharmajigudem to linga- 
palem. The Government then gives the consequential directions to the Block 
Development Officer to take action accordingly. An analysis of the order demon- 
strates beyond any reasonable doubt that it is nothing more than a cancellation 
of the resolution passed by the Panchayat Samithi on 29th May, 1961. The mere 
fact that the order does not use the expression “cancel” will not make it any the 
less an order cancelling the resolution We, therefore, hold that the order of the 
Government, dated 7th March, 1962, was one made under section 62 of the Act 
and, therefore, it could not be reviewed under section 72 thereof. 

The learned Counsel for the State then contended that the order, dated 18th 
April, 1963, could itself be sustained under section 62 of the Act. Reliance is 
placed upon section 13 of the Madras General Clauses Act, 1891, whereunder 
if any power is conferred on the Government, that power may be exercised from 
time to time as occasion requires. But that section cannot apply to an order 
made in exercise of a quasi-judicial power. Section 62 of the Act confers a 
power on the Government to cancel or suspend the resolution of a Panchayat 
Samithi, in the circumstances mentioned therein, after giving an opportunity for 
explanation to the Panchayat Samithi. If the Government in exercise of that 
power cancels or confirms a resolution of the Panchayat Samithi, qua that order 
it becomes functus officio. Section 62, unlike section 72, of the Act, does not 
confer a power on the Government to review its orders. Therefore, there are no 
merits in this contention. 

Before we leave section 62 of the Act, it may be noticed that the order, dated 
7th March, 1962, was passed by the Government without giving notice to the 
Panchayat Samithi. It was in violation of the mandatory provision of sub- 
section (2) of section 62 which says that the Government shall, before taking 
action under sub-section (1), give the Panchayat Samithi an opportunity for 
explanation. This opportunity was not given and, therefore, that order was not 
legal. 

Now let us assume that the said order was made under sub-section (1) of 
section 72 of the Act. Two objections were raised against the validity of the 
order reviewing the previous order, namely, (i) there was no mistake of, fact or 
law, and (ii) the said order, which was prejudicial to Dharmajigudem village, 
was made without giving an opportunity to the representatives of the said village 
of making a representation.. The order gives in extenso the history of the dis- 
pute between Dharmajigudem and Lingapalem in the matter of location of the 
Primary Health Centre. It points out that all the earlier resolutions of the 
Panchayat Samithi were cancelled and the only outstanding resolution was that 
of 29th May, 1961, whereunder the said Centre was directed to be located perma- 
nently at Lingapalem. Then it proceeds to say that the order, dated 7th March, 
1962, was passed on a mistaken impression that it was a case of shifting the 
Primary Health Centre from one place where it was permanently located to 
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another, while the correct position was that the place where the Primary Health 
Centre was to be located permanently had not till then been decided by the 
Government In that view, in supersession of the order, issued by it on 7th March 

1962, it directed that the said Centre should be located permanently at Lmgapalem 
as per the resolution of the Panchayat Samithi, dated 29th May, 1961 No doubt 
the statement m that order, namely, that the place where the Primary Health 
Centre was to be located permanently had not so far been decided by the Govern 
ment, if taken out of context, may appear to be an incorrect statement, for the 
Government by its order, dated 6th July, 1960, approved the proposal of the 
Panchayat Samithi, Chintal3pudi,to locate the Primary Health Centre permanently 
at Dharmajigudem But an analysis of the various orders passed by the Panchayat 
Samithi and the Government discloses, as we have already indicated, that the 
Primary Health Centre was never permanently located at Dharmajigudem, that 
before the Act it was located therein subject to certain conditions which were not 
fulfilled, that after the Act the Panchayat Samithi, though it passed a resolution 
on 28th May, I960, approving the location of the said Centre permanently at 
Dharmajigudem and though it was approved by the Government by its order, 
dated 6ih July, I960, cancelled its earlier resolution in accordance with law on 
29th May, 1961 and voted for locating the Centre at Lmgapalem Therefore, 
the Government was right when it said in its order that it made a mistake of fact 
in passing its earlier order on 7th March, 1962, on a misapprehension that there 
was a permanent location of the Centre at Dharmajigudem 

But there is another flaw in the order of the Government, dated 18th April 

1963, i e , it made the order without giving an opportunity to the representatives 
of Dharmajigudem who were prejudicially affected by the said order Learned 
Counsel for the State said that the appellant could not be considered to be a 
party prejudicially affected by that order But, as we have stated earlier, the 
appellant was the President of the Committee which collected the amount, he was 
representing the village all through and he also deposited the prescribed amount 
with the Block Development Officer The Government should have, therefore, 
given notice either to him or to the Committee, which was representing the village 
all through for the purpose of securing the location of the Primary Health Centre 
in their village The order made in derogation of the proviso to sub-section (1) 
of section 72 of the Act is also bad 

The result of the discussion may be stated thus The Primary Health 
Centre was not permanently located at Dharmajigudem The representatives of 
the said village did not comply with the necessary conditions for such location 
The Panchayat Samithi finally cancelled its earlier resolutions which they were 
entitled to do and passed a resolution for locating the Primary Health Centre 
permanently at Lmgapalem Both the orders of the Government, namely, the 
order, dated 7th March 1962, and that, dated 18th April, 1963, were not legally 
passed the former, because it was made without giving notice to the Panchayat 
Samithi, and the latter, because the Government had no power under section 72 
of the Act to review an order made under section 62 of the Act and 
also because it did not give notice to the representatives of Dharmaji- 
gudem village In those circumstances, was it a case for the High Court 
to interfere in its discretion and quash the order of the Government, dated 
18th April, 1963 ? If the High Court had quashed the said order, it would have 
restored an illegal order— it would have given the Health Centre to a village 
contrary to the valid resolutions passed by the Panchayat Samithi The High 
Court, therefore, in our view, rightly refused to exercise its extraordinary discre- 
tionary power m the circumstances of the case 

In the Tesult, the appeal is dismissed, but, in the circumstances of the case, 
without costs 

KGS 


Appeal dismissed 
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m bhikari V. STATE of u.p. ( Mudhol/car , J.). 

THE SUPREME COURT OF INDIA. 

(Criminal Appellate Jurisdiction.) 

Present : — Mr. Justice K. N. Wanchoo, Mr. Justice J. R. Muoholkar 
and Mr. Justice S. M. Sikri, JJ. 

Bhikari . . Appellant* 

V. 

State of Uttar Pradesh .. Respondent. 

Penal Code (XLV of 1860), section 84 and Evidence Act (J of 1872), section 105 — Illustration (a) — Scope 
— Defence <J insanity — Onus. 

There is no doubt that the burden of proving an offence is always on the prosecution and 
that it never shifts. It would, therefore, be correct to say that intention, when it is an essentia] 
ingredient of the offence, has also to be established by the prosecution. But the state of mind of a 
person can ordinarily only be inferred from circumstances. Thus if a person deliberately strikes 
another with a deadly weapon, which according to the common experience of mankind is likely 
to cause an injury and sometimes even a fatal injury depending upon the quality of the weapon 
and the part of the body on which it is struck, it would be reasonable to infer that what 
the accused did was accompanied by the intention to cause a kind of injury which in fact resulted 
from the act. In such a case the prosecution must be deemed to have discharged the burden which 
rested upon it to establish an essential ingredient of the offence, namely the intention of the accused 
inflicting a blow with a deadly weapon. Section 84 of the Indian Penal Code can no doubt be invoked 
by a person for nullifying the evidence adduced by the prosecution by establishing that he was at the 
elevant time incapable of knowing the nature of the act or that what he was doing was either wrong 
or contrary to law. Now it is not for the prosecution to establish that a person who strikes another 
with a deadly weapon was incapable of knowing the nature of the act or of knowing that what he 
was doing was either wrong or contrary to law. Every one is presumed to know the natural conse- 
quences of his act. Similarly every one is also presumed to know the law. These are not facts which 
the prosecution has to establish. It is fortius reason that section 105 of the Evidence Actplaces upon 
the accused person the burden of proving the exception upon which he relies. 

If upon the evidence adduced in the case whether by the prosecution or by the accused a reason- 
able doubt is created in the mind of the Court as regards one or more of the ingredients of the offence 
including mens rea of the accused he would be entitled to be acquitted. 

Dahyabhai Chtianganbhai ThaIJsar v. Stale of Gujarat, A.I.R. 1964 S.C. 1569, referred to. 

Appeal by Special Leave from the Judgment and Order dated 2nd July. 
1964, of the Allahabad High Court in Criminal Appeal No. 356 of 1964 and Ref, 
No. 15 of 1964. 

S. P. Varma, Advocate (at State expense), for Appellant. 

0 . P. Ratia, Advocate, for Respondent. 

The Judgment of the Court was delivered by 

Mudkolkar, J .: — The appellant has appealed from the judgment of the High 
Court at Allahabad affirming his conviction for offences under sections 302, 307 and 
324, Indian Penal Code, and confirming the sentence of death passed upon him in 
respect of the offence under section 302 and also affirming the sentences passed in 
respect of the other two offences. 

The facts as found by the High Court are these : 

The appellant had quarrelled with Mangali, P.W. 1, as Mangali reprimanded 
him over the grazing of his cattle in Mangali’s field and damaging his crops. The 
appellant threatened Mangali that he would exterminate the latter’s family. On 
25 th February, 1957, at about 3-00 p.m. Babu Ram, son of Mangali, aged about 7 or 
8 years, Ram Ratia, aged about 2 years, daughter of Mangali’s brother and Punna, 
son of Baijnath, brother of Mangali and DuIIi, daughter of one Ladda Kewat, aged 
about 10 or 1 1 years and some other children were playing in the village near the 
hut of Hiralal, P.W. 3. The appellant came there armed with a sickle and rushed 


* Grl. A. No. 263 of 1964. 
s c J — 37 


25th February, 1965 



282 THE SUPREME COURT JOURNAL. 1 1966 

at the children He first struck a blow on Babu Ram who fled away and started 
crying Mangali s one year old daugher Lachhmima was also there at that time 
and the appellant ripped open that child s chest with the sickle as a result of which 
she died almost immediately The appellant then struck blows on Ram Ratia and 
alsoonPunna Hiralal the brother of the appellant who was sleeping in his hut 
was a\ •akened by the cries of the children and rushed out to save them 

Thereupon the appellant struck a blow on Hiralal as well Hearing the cnes 
of children a number of villagers rushed to the spot but the appellant escaped from 
their clutches by running towards the river Ganges which is at a distance of about 
75 paces from the place of the incident jumped into the water and swam to the other 
shore and absconded On t ith October, 1957, proceedings under sections 87 and 88 
of the Code of Criminal Procedure were started against lum and he was eventually 
proceeded against as an absconder It was only on 1st February, 1963 that hewas 
arrested and thereafter sent up for trial At that tnal he was convicted and sentenced 
as already stated 

The only point urged by Mr Verma who appears for the appellant is that the 
appellant was a person of unsound mind and that he was not in a position to know 
or realise the nature of the acts which he was committing Learned Counsel argued 
that nuns rea being an essential ingredient of a 1 the offences with which the appellant 
was charged his conviction with respect to any of them cannot be sustained for the 
simple reason that no intention to cause death or to cause any injury wheiher result 
ing in death or not could possibly be attributed to a person who when he committed 
the acts was insane Similar arguments appear to have been addressed before the 
Sessions Judge as well as the High Court even though in his examination under sec 
tion 324 of the Code of Criminal Procedure the appellant d d not plead the defence 
of insanity 

Section 84 of the Penal Code one of the precisions m Chapter IV of the Penal 
Code ihdi deals with General Exceptions provides as follows 

A t of a person of imsmsnJ n ni —Nothing u an offence which is done by a person who at the 
tuneofdouigit by reason of unsoundnes of mind is incapable oflcnowing the nature of ihe act or that 
he is doing what is either wrong or contrary to law 

Under section 105 of the Indian Evidence Act 1872 the burden of proving the exis 
tence of circumstances bringing the case withm any of the exceptions specified in the 
Penal Code lies upon the accused person It further provides that in such a case the 
Court shall presume the absence of such circumstances Illustration (a) to that provi 
sion runs as follows — 

A accused of murder alleges that, by reason of unsoundness of m nd he d d not know (he nature 
of the Act. 

The burden or proof is on A 

Learned Counsel however relies upon a decision of this Court in Dahjabhai Chhagan- 
bhci Thalkcr\ Stale of Gujarat* and contends that it is for the prosecution to establish 
tl e necessary mens rea of the accused and that even though the accused may not have 
taken the p’ta of insanity or led any evidence to show that hewas insane when he 
committed an offence of which intention is an ingredient the prosecution must satisfy 
the Court that the accused had the requisite intention There is no doubt that the 
burden of proving an offence is always on the prosecution and that it never shifts 
Itv ould therefore be correct to say that intention, when it is an essential ingredient 
of an offence has also to be established by the prosecution But the state of mind of 
a person can ordinarily only be inferred from circumstances Thus if a person delibe- 
rately strikes another with a deadly weapon which according to the common 
experience of mankind is likely to cause an injury and sometimes even a fatal injury 
depending upon the quality of the weapon and the part of the body on which it is 
struck, it \ ould be reasonable to infer that what the accused d d was accompanied 
by the intention to cause a kind of injury which in fact resulted from the act In 


1 A.I.R. 1964 S a 1563 
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for the first time that she came out with this statement in cross examination 
Similarly it was for the first time m the cross' examination that she stated that the 
appellant was inasane when he committed the crime It is because of this that the 
prosecution was allowed to cross-examine her Similarly Hiralal, after making the 
particular statement was, at the request of the prosecution, declared hostile and cross 
examined The earlier statements made by him which would give a he to what he 
had stated in favour of the appellant at the trial were denied by him but the denial 
was false In these circumstances the learned Sessions Judge disbelieved that part 
of the evidence of these two witnesses which tended to suggest that the appellant was 
A person of unsound mind and was known as such in die village 

Mr Varma then relies on the following observations made by the learned 
Sessions Judge and says that in view of these observations it would appear that the 
learned Sessions Judge entertained a doubt about the sanity of the appellant and that 
therefore, the benefit of that doubt must be given to him The statement runs thus 

" 1 am conscious of the fact that the standard of proof required from the accused for the proving 
of hu (jie) insanity at the time of commission of the crime is jiot the standard of proof required from 
the prosecution but it is for the defence to prove that insanity existed at the time of commission of the 
■crime and this burden cannot be discharged merely by creating a doubt about his insanity 
"Wefihdit difficult to construe these observations of the learned Sessions Judge to 
mean what learned Counsel says they mean Immediately after the statement which 
we have quoted occurs the following in the judgment of the learned Sessions Judge 

“ The defence must establish certain circumstances either by its own evidence or by the prosecu- 
tion evidence from which the existence of insanity can reasonably be inferred The mere statement of 
lostile Witnesses that he was insane cannot be accepted as sufficient evidence for the proof of the 
•existence of the insanity 

All that the learned Sessions Judge meant by saying “ by creating a doubt ” evidently 
was that by merely trying to throw doubt about his sanity at the relevant time an 
accused person cannot be said to discharge the burden of proving that he was insane 

Apart from that, as the learned Sessions Judge has himself pointed out the way 
in which the appellant used to conduct himself before the incident the manner in 
•which he acted during the incident and his subsequent conduct show, on the 
•other hand that he was perfectly sane We can do no better than quote the relevant 
portion of the judgment of the learned Sessions Judge 

“ In the present case there jj evidence that up to the time of occurrence he has been doing hi * 
cultivation There is no evidence on record to prove the characteristic of his habit from wluch it could 
"be concluded that he was acting like an insane man Before the commission of crime he did not beat 
any person On the other hand few months before the occurrence the accused admittedly picked up 
quarrel with Mangali and Bhaiya Lai and had given threatening to make their family indistinct. Ai 
insane person could not have done so and it is not expected that he would have continued hu cultiva- 
tion properly like a sane person Further on the date of occurrence many children were playing in' 
eluding her own cousin sister But first of all he gave a sickle blow only to Babu Ram and other 
•children of the family of Mangali and Bhaiya Lai and not to any other children This shows that he 
•did not act under the influence of insanity but only with some previous deliberation and preparat on- 
It is further in evidence that he had given threatening to the witnesses He beat Hira Lai only when 
Tie tne<l to stop the act of beating of the children of Mangah and Bhaiyal Lai s family with whom he 
Tiad p eked up quarrel previously Lastly a sense of fear prevailed in him and that is why he acted 
Like a sane man by running and then escaping by jumping into the Ganges nver So, m my view all 
these circumstances lead to one conclusion that he was not insane and had acted like a sane man and 
•with some motive * 

"We entirely agree with these observations of the learned Sessions Judge and also with 
the conclusion arrived atby him that the case of the appellant does not fail under the 
exception created by section 84 of the Indian Penal Code I n the result we dismiss 
the appeal and affirm the conviction and sentences passed on the appellant in respect 
■of each of the three offences for which he was found guilty by the learned Sessions 
Judge 

K.S. 


Appeal dtsmtssei 



flj 


NAWAB USMANALI KHAN V. SAGAR MAL. 


285 


THE SUPREME COURT OP INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, J. C. Shah and R. S. Bachawat, JJ. 

Nawab Usmanali Khan . . Appellant * 

v. 

Sagar Mai . . Respondent. 

Registration Act ( XVI of 1908), section 17 — Award — IVhen requires registration. 

Arbitration Act ( X of 1940 ) — Award stating that the existing documents relating to debts obtained on lands 
would remain as before and remain as securities till repayment — If requires registration under — Registration Act 
(XVI of 1908), section 17. 

Civil Procedure Code (V of 1908), sections 86 (1) and 87 -B — Consent of Central Govemrrenl — If necessary 
for proceedings against ex-Ru’er under section 14 of the Arbitration Act (X of 1910). 

Civil Procedure Code ( V of 1908), section 60 (1) (g ) — Political pension — If insluies privy purse given to 
ex-Ruler. 

An award in respect of debts incurred by the Ruler of former Indian State of Jaora stated that the 
existing documents relating to debts obtained on lands would remain as before, and they would re- 
main as securities till payment of the debts and the debtor could have no right to transfer the land. 
The award was signed by the Arbitrator and the parties. In proceedings under section 14 of the 
Arbitration Act for filing the award in Court for passing a decree thereon. 

Held : (1) The award stated an existing fact, it did not create or of its own force declare any 
interest in any immovable property. Consequently it did not come within the purview of section 17 
of the Registration Act and was not required to be registered. 

(2) A proceeding under section 14 read with section 17 of the Arbitration Act, 1940 for the 
passing of a judgment and decree on the award does not commence with a plaint or a petition in the 
nature of a plaint and cannot be regarded as a suit and the parties to whom the notice of the filing of 
the award is given under section 14 (2) cannot be regarded as " sued in any Court otherwise compe- 
tent to try the suit ” within the meaning of section 86 (1) read with section 87-B of the Code of Civi 
Procedure. Accordingly, the institution of this proceeding against the Ruler of a former Indian State 
is not barred by section 86 (1) read with section 87-B. Section 141 of the Code does not attract the 
provisions of section 86 (1) read with section 87-B to the proceedings under section 14 of the Arbitra- 
tion Act. Section 41 of the Arbitration Act does not carry the matter further. Though no consent 
to the institution of the proceedings had been given by the Central Government the Court was compe- 
tent to entertain the proceedings under section 14 of the Arbitration Act and to pass a decree against 
the Ruler of a former Indian State in those proceedings. The ex-ruler is not now a Ruler of a Sovereign 
State and cannot claim immunity from proceedings other than suits under the rules of International 
Law. 

(3) The periodical payment of money by the Government to a Ruler of a former Indian State: 
as privy purse on political considerations and under political sanctions and not under a right legally 
enforceable in any municipal Court is strictly a political pension within the meaning of section 60 (1) 
(g) of the Code of Civil Procedure. The use of the expression “ privy purse ” instead of the expression 
“ pension ” is due to historical reasons. The privy purse satisfies all the essential characteristics of a 
political pension and as such, is protected from execution under section 60 (1) (g) Code of Civil Proce- 
dure. 

Appeals from the Judgment and Order, dated 10 th. October, ig 6 o, of the Madhya 
Pradesh High Court, Indore Bench, Indore, in Civil Miscellaneous Appeals Nos. 33 , 
of 1958 and 81 and 82 of 1957 . 

G. S. Pctthak, Senior Advocate, ( B . Dutla, Advocate, and J. B. Dadaclianji, 
O.C. Mathur and Ravindcr Jfarain, Advocates of M/s. J. B. Dadachdttji & Co., with 
him), for Appellant. 

B. R. L. Iyenger, S. IC. Mehta and K. L. Mehta , Advocates, for Respondent. 


* C.As. Nos. 568 and 767 of 1963. 


26th February, 1965. 
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The Judgment of the Court was delivered by 

Bachcwat , J —The appellant is the Ruler of the former Indian State of Jaora 
He had money dealings with the respondent By an agreement dated 23rd February, 
1 957, the appellant and the respondent agreed to refer their disputes regarding tho'e 
dealings to the arbitration of Lala Dtrgashankar On the same date, the arbitrator 
m^d* an award By this award, the arbitrator fotmd that as sum of Rs 1,60000 
-was due to the respondent from the appellant, and directed that tins sum would fce 
payable in eight quarterly instalments the first four instalments to be of Rs 21,000 
each and the next four instalments to be of Rs 1 9,000 each, the amount of interest 
wou'd be payable m another quarterly instalment, the respondent would have a 
first rliarge on the sums receivable by the appellant from the Government of India 
as privy parse and would be entitled to realise those sums under a letter of authority 
issued by the appellant and if tl e Government would raise any objection to the pay- 
ment, t' e respondent would have the right to reali"* the dues from the personal pro- 
perty of the appellant Some of the items of the loans in respect of which the award 
was made were secured on lands and ornaments The award therefore provided ■ 
“The documents relating to debts obtained on lands and ornaments shall remain as before till 
the payment of the debts and they shall also remain as securities till then and the Psasvab Saheb shall 
“have ro right to transfer the land 1 

The award was signed by the arbitrator and also by the appellant and the respon 
dent 

On the same day, the arbitrator filed the award in the Court of the District Judge 
Ratlam Notice of the filing of the award under section 14 of the Indian 
Arbitration Act, 1940 was duly served on the parties On 9th March, 1 957, an agent 
of the appellant filed a written submission accepting the award and requesting the 
Court to pass a decree in terms of the award But on the same day, an application 
was made by another agent of the appellant intimating that steps would be taken 
for setting aside the award The Court fixed 23rd March, 1 957, for filing the objec- 
tion The time was subsequently extended up to 2nd April, 1957 On that day, 
an application w as filed on behalf of the appellant praying for setting aside the award 
But on 5th April, 1 937, an application was filed on behalf of the appellant withdraw- 
ing the objections and asking the Court to pass a decree m terms of the award, subject 
to the modification that the amount of the award would be payable in quarterly 
instalments of Rs 1 3,000 each This application was signed by the respondent in 
token of his consent to the modification of the amount of the instalments On 30th 
April, 1957, the arbitrator filed the relevant papers On the same day, an agent of 
the appellant filed an application praying for «ctting aside the compromise and the 
award The case was fixed for hearing on 19th June, 1957 On that date, the 
Court received by registered post an application from the appellant withdrawing the 
objections and praying for an order in accordance with the compromise application 
filed on 5th April, 1957 In the circumstances, on 19th June, 1957, the Court re 
corded the compromise and passed a decree in terms of the award as modified by the 
compromise The appellant filed in ihe Madhya Pradesh High Court Appeal No 
8i of 1957 under -cction 39 of the Indian Arbitration Act, 1940 against the order 
dated 19th June, 1957, treating it was an order refusing to set aside the award 
The appellant also filed Appeal No 82 of 1957 under Order 43 (1) ( m ) of the Code 
of Civil Procedure against the order dated 19 th June, 1957, recording the coro- 
-promise 

In the meantime, the respondent started Execution Case No 5 of 1957, and on 
-9th September, 1 957, obtained an <x parte order for transfer of the decree »o the Court 
of the District Judge, Delhi On 1st November, 1957, the Central Govenmcnt gave 
a certificate under section 86 (3) read with section 8 7-B of the Code of Civ ll Procedure, 
1908 consenting to the execution of the decree against the properties of the appel- 
lant. On 8th Nov ember, 1 957, the District Judge, Delhi passed a prohibitory order 
under Order 21, rule 46 of the Code of Civil Procedure in respect of sums payable 
to the appellant on account of the privy purse By letter dated 26th December, 
* 957 » f be Central Government informed the appellant of (he prohibitory order On 
«th January, 1938, the appellant applied to the Court of the District Judge, Ratlam 
praying for vacating the order of transfer of the decree and for cancellation of the 
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certificates issued under Order 2 1 , rule 6 ( b ) of the Code of Civil Procedure. By order 
dated 15th March, 1958, the Court recalled the decree and cancelled the certificate 
as prayed for, on the ground that die amount receivable by the appellant on account 
of his privy purse was not attachable. The respondent preferred Appeal No. 33 of 
1958 before the High Court against this order. By anodier order dated yth Janu- 
ary, 1959, die District Judge, Radam dismissed certain objections of die appellant 
.filed in Execution Cast No. 2 of 1958. We are informed diat the appellant filed 
before the High Court Appeal No. 13 of 1959 from this order. 

Appeals Nos. 81 and 82 of 1957, 33 of 1958 and 13 of 1959 were heard and 
disposed of by the High Court by a common judgment on 10th October, i960. 
The High Court dismissed Appeal Nos. 81 and 82 of 1957 and 13 of 1959 preferred 
by the appellant and allowed Appeal No. 33 of 1958 preferred by the respondent. 
The appellant has preferred to this Court Civil Appeal No. 568 of 1963 against the 
order of the High Court passed in Appeal No. 33 of 1958. He has also preferred 
Civil Appeal No. 767 of 1963 from the order of the High Court passed in Appeals 
Nos. 81 and 82 of 1957. Civil Appeals Nos. 568 and 767 of 1963 were heard 
together, and are being disposed of by this common judgment. 

On behalf of the appellant, Mr. Pathak raised three contentions only. He 
argued that (1) the award affected immovable property of the value of more than 
Rs. 100 and as it was not registered, no decree could be passed in terms of the award; 
(2) the proceedings under section 14 of the Indian Arbitration Act, 1940 were in- 
competent in the absence of the consent of the Central Government under section 86 
(1) read with section87~B, Code of Civil Procedure and the decree passed in those 
proceedings is without jurisdiction and null and void : and (3) the amount receiva- 
ble by the appellant from the Central Government as his privy purse is a ipolitical 
pension within the meaning of section 66 (1) (g), Code of Civil Procedure, and is not 
liable to attachment or sale in execution of the decree. These contentions are dis- 
puted by Mr. Iyengar on behalf of the respondent. The first two contentions of 
Mr. Pathak arise in Civil Appeal No. 767 of 1963 and the third contention arises in 
Civil Appeal No. 568 of 1963. 

The first contention raised by Mr. Pathak must be rejected. The award stated 
that the existing documents relating to debts obtained on lands would remain as 
before, and they would remain as securities till payment of the debts and the appel- 
lant would have no right to transfer the land. This portion of the award stated an 
existing fact. It did not create, or of its own force declare any interest in any im- 
movable property. Consequently, the document did not come within the purview 
of section 17, of the Indian Registration Act, 1908, and was not required to be 
registered. ^ 

The second contention of Mr. Pathak raises questions of construction of sections 
86 and 87-B of the Code of Civil Procedure. By reason of section 86 (1) read with 
section 87-B, no Ruler of any former Indian State ‘ ‘may be sued in any Court othenvise 
competent to try the suit except with the consent of the Central ^ Government.” 
Section 86 (2) provides that the requisite consent may be given with respect to a 
specified suit or with respect to several specified suits or with respect to all suits of any 
specified class or classes. Section 86 plainly deals with a special class of suits, and 
this conclusion is reinforced by the heading of Part IV, “ Suits in Particular Cases ”, 
in which sections 86 and 87-B appear. Order 4, rule 1, Code of Civil Procedure 
provides that every suit shall be instituted by presenting a plaint to the Court or 
such other officer as it appoints in this behalf. In the context of section 176 of the 
Government of India Act, 1935, Mahajan and Mukherjea, JJ., observed that the 
expression “ sue ” means the “ enforcement of a claim or civil right by means 
of legal proceedings ”, see Province of Bombay v. if. S. Advani and others!. But in the 
context of the Indian Limitation Act, 1908, Lord Russell of Killowen observed in 
Hansraj Gupta v. Official Liquidator , Dehra Dun Mussoorie Electric Tramway Co.-: 

1. (1950) S.C.J. 451 : (1950) 2 M.L.J. 703 : 2. L.R. (1932) 60I.A. 13, 19 :64 M.L.J. 403 

(1950) S.C.R. 621, at pp. 661. 697. fP.C.). 
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The word ‘ suit ’ ordinarily means and apart from some context must be taken to mean, a civil 
proceeding instituted by the presentation of a plaint 

And construing section 86 of the Code of Civil Procedure, Shah, J , speaking on behalf 
of this Court observed in Bhagwat Singh v State of Rajasthan 1 * 

4 The appellant is recognised under Article 366 (22) of the Constitution as a Ruler of an Indian 
State hut section 86 m terms protects a Ruler from being sued and not against the institution of 
any other proceedings which is not in the nature of a suit A proceeding which does not commence 
withaplaintorpetitionmthenatureofplamt or where the claim is not m respect of dispute ordinarily 
triable in a civil Court would prrna faa! not be regarded as falling within section 86 Code of Civil 
Procedure 

Now, a proceeding under section 14 read with section 17 of the Indian Arbitra 
tion Act 1940 for the passing of a judgment and decree on an award does not com 
mencc with a plaint or a peUtion in the nature of a plaint, and cannot be regarded 
as a suit and the parties to whom the notice of the filing of the award is given under 
section 14 (2) cannot be regarded as 4 sued m any Court otherwise competent to try 
the suit , within the meaning of section 86 (1) read with section 87 B, Code of Civil 
Procedure Accordingly, the institution of this proceeding against the Ruler of a 
former Indian State is not barred by section 86 (1) read with section 87 B Section 
141, Code of Civil Procedure does not attract the provisions of section 86 (1) read 
with sections 87 B to the proceedings under section 14 of the Indian Arbitration Act. 
Secuon 86(1) read with section 87 B confers upon the Rulers of former Indian States 
substantive rights of immunity from suits Section 141 makes applicable to other pro- 
ceedings only those provisions of the Code which deal with procedure and not those 
which deal with substantive rights Nor does section 41 (a) of the Indian Arbitration 
Act 1940 carry the matter any further By that secuon, the provisions of the 
Code of Civil Procedure, igo8 are made applicable to all proceedings before the Court 
under the Act. Now, by its own language section 86 (1) applies to suits only and 
section 141, Code of Civil Procedure does not attract the provisions of section 86 (1) 
to proceedings other than suits Accordingly, by the conjoint application of secuon4t 
(a) of the Indian Arbitration Act and stcuons 86 (1) and 141 of the Code of Civil 
Procedure, the provisions of section 86 (1) arc not attracted to a proceeding under 
section 14 of the Indian ArbitraUon Act, 1940 It follows that the Court was com 
petent to entertain the proceedings under section 14 of the Indian Arbitration Act, 
1940 and to pass a decree against the appellant in those proceedings, though no 
consent to the insutution of those proceedings had been given by the Central 
Government A Sovereign foreign State and a Ruler of such State may enjoy a 
wider immunity from legal proceedings other than suits under the rules of Inter 
national Law recognised by our Courts, but the appellant is not now a Ruler of a 
Sovereign State, and cannot claim immunity from proceedings other than suits 
The second contention of hjr Pathak must, therefore, be rejected 

The third contention of Mr Pathak raises the question whether an amount pay-a- 
ble to a Ruler of a former Indian State as privy purse is a political pension within 
the meaning of section 60 (1) (g), Code of Civil Procedure The word * pension ” 
m section 60 (r) (g). Code of Civil Procedure implies periodical payments of money 
by the Government to the pensioner See Jfaicab Bahadur of Murshtdabad v 
Kamani Industrial Bank, Ltd * And in Biskambhcr Hath v dfawab Imdad Ah Khan*, 
Lord Waston observed 

44 A pens on which the Government of India has g yen a guarantee that it will pay, by a treaty 
obligation contracted with another sovereign power appears to their Lordsh ps to be in the 
Strictest sense a political pension. The obi gation to pay as well as the actual payment of the 
pens on must, m such circumstances be ascribed lo reasons of State policy 

Now, the history of the integration and the ultimate absorption of the Indian 
States and of the guarantee for payment of periodical sums as privy purse to the 
Rulers of the former Indian States are well known Formerly Indian States were 
semi -sovereign vassal States under the suzerainty of the British Crown With the 


1 A_I R. 1964 SC 444 at pp 446 

2. 61 MLJ 2C8 L.R,- 1931 58 LA. 215 29 


and 220 

3 (1890) L. R. 17 LA. t8t I SC. 
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declaration of Independence, the paramoufttcy of the British Grown lapsed as 
from 15th August, 1947, and the Rulers of Indian States became politically indepen- 
dent sovereigns. The Indian States parted with their sovereignty in successive 
stages, firstly on accession to the Dominion of India, secondly on integration of the 
tates into sizeable administration units and on closer accession to the Dominion 
of India, and finally on adoption of the Constitution of India and extinction of the 
separate existence of the States and Unions of States. During the second phase of 
this political absorption of the States, the Rulers of the Madhaya Bharat States 
including the Ruler of Jaora State entered into a covenant on 22nd April, 1948,. 
for the formation of the United States of Gwalior, Indore and Malwa (Madhaya 
Bharat), By Article II of the covenant, the covenanting States agreed to unite and 
integrate their territories into one State. Article VT provided that the Ruler of each 
Covenanting Sjate shall not later than 1st July,' 1948, make over the administration 
of the State to the Rajapramukh and thereupon all rights, authority and jurisdiction 
belonging to the Ruler and appertaining or incidental to the Government of tire 
State would vest in the United State of Madhya Bharat. Article XI (1) provided 
that “ the Ruler of each Covenanting State shall be entitled to receive annually- 
from. the revenues of the United State for his privy purse the amount specified against 
that Covenanting State in Schedule I.” In Schedule I, a sum of Rs. 1,75,000- 
was specified against the State of Jaora. - Article XI (2) provided that the amount 
of the privy purse was intended to co'ver all the expenses of the Ruler and his family 
including expenses of his residence, marriage and other ceremonies and neither be 
increased nor- reduced for any reason whatsoever/ Article XI (3) provided that 
the Rajpramukh would cause the amount to be paid to the Ruler in four equal 
instalments at the beginning of each quarter in advance. Article XI (4) provided 
that the amount would be free of all taxes whether imposed by the Government of 
the United States or by the Government of India. Article XIII of the covenant 
secured to the Ruler of each Covenanting State all personal privileges, dignities and 
titles then enjoyed by them. Article XIV guaranteed the succession, according to 
law and custom, to the gaddi of each Covenanting State and to the personal rights, 
privileges, dignities and titles of the Ruler. The Covenant was signed by all the 
Rulers of the Covenanting States. At the foot of the Covenant, it was stated that 
“ The Government of India hereby concur in the above covenant and guarantee 
all its provisions.” In confirmation of this consent and guarantee, the covenant 
was signed by a Secretary to the Government of India. 

On the coming into force of the Constitution of India, the territories of Madhya 
Bharat became an integral part of India. Article 291 of tire Constitution provided r 

“ Where under any covenant or agreement entered into by the Ruler of any Indian State before: 
the commencement of this Constitution, the payment of any sums, free of tax, has been guaranteed or 
assured by the Government of the Dominion of India to any Ruler of such State as privy purse — 

(a) such sums shall be charged on, and paid out of, the Consolidated Fund of India ; and 

(b) the sums so paid to any Ruler shall be exempt from all taxes on income. ” 

In view of the guarantee by the Government of the Dominion of India to the Ruler 
of Jaora State in the covenant for the formation of the United State of Madhya 
Bharat, the payment of the sums specified in the covenant as privy purse to the 
Ruler became charged on the Consolidated Fund of India, and became payable to 
him free from all taxes on income. Article 362 provided that in the exercise, of the 
legislative and executive powers, due regard shall be had to the guarantee given in 
any such covenant as is referred to in Article 291 with respect to the personal rights, 
privileges and dignities of the Ruler of an Indian State. Article 363 (1) provides 
that notwithstanding anything contained in the Constitution, the Courts would have 
no jurisdiction in any dispute arising out of any provision in any covenant entered 
into by any Ruler of an Indian State to which the Government of the D.omimon 
of India was a party, or in any dispute in respect of any right accruing under or any 
liability or obligation arising out of any of the provisions of the Constitution relating 
to any such covenant. Article 366 (22) provides that the expression Ruler 
in relation to an Indian State means a person by whom the covenant referred to in 

s C J— 38 
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Article 299 (0 was entered into and who for the time being is recognised by the 
'President as the Ruler of the State and includes any person who for the time being 
is recognised by the Pres dent as the successor of such Ruler 

Now the covenant entered into by the Rulers of Madhya Bharat States was a 
treaty entered into b> the Rulers of independent States by which they gave up their 
sos ere gnt> over their respective territories and vested m it the new United State 
of Madhaya Bharat The covenant was an act of State and any violat on of its 
terms cannot form the subject of any action m any municipal Coui ts The guarantee 
given by the Gen ernment of India was in the nature of a treaty obhgat on contracted 
with the sovereign Rulers of Indian States and cannot be enforced by action in 
municipal Courts Its sanction is political and not legal On the coming into force 
of the Constitution of India the guarantee for the payment of periodical sums as 
privy purse is continued by Article 291 of the Cons ti tut ion but its es ent al poht cal 
character is preserv ed by Article 3 f 3 of the Constitution and the obligation under 
this guarantee cannot he enforced in any municipal Coi rt Moreover ifthcPr«i 

dent refuses to recognise the person by whom the covenant was entered into as the 

Ruler of the State he would not be entitled to the amount payable as privy purse 
under Article 291 Now the periodical payment of money by th- Government to a 
Ruler of a former Indian State as pnvy purse on political considerations and under 
political sanctions and not under a right legally enforceable in any municipal Court 
is strictly a political pension within the meaning of section 60 (i) (g) of the Code 01 
Civil Procedure The use of the expression privy purse instead of the expres 
sion pension is due to historical reasons The privy purse satisfies all the cssen 
tial characteristics of a political pension and as such is protected froni cxecut on 
under section 60 (i) (g) Code of Civil Procedure Moreover an amount of the 
privy purse receivable from the Government cannot be said to be a debt or other 
property over which or the proceeds of which he has disposing power within the 
main part of section 60 (1) Code of Civil Procedure It follows that the third con 
tention of Mr Pathak must be accepted and it must be held that the amounts of the 
privy purse are not liable to attachment or salein execution of the respondent s decree 
The third contention is raised in Civil Appeal No ^68 of 1963 arising out 01 
Appeal No 33 of 1958 It follows that Civil Appeal No 568 of 1 963 must be allowed 
All the contentions raised in Civil Appeal No 767 of 1 963 arising from Appeals Nos 
and 82 of 1957 fail and accordingly this appeal must be dismissed 
In the result Civil Appeal No 568 of 1963 is allowed the order of the High 

Court in Appeal No 33 of 1958 is set aside and the order of the District Judge dated 

15th March 1958, is restored with costs in this Court only Civil Appeal No 7®7 °* 
1963 is dismissed with costs 

K.S CAJfo £68 0/1963 allowed and 

C A No 767 of 1963 dismissed 
THE SUPREME COURT OP INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajendracadkar Chi f Justice, M Hidayatlllam Raohu 
bar dayal and V Ramaswami, JJ 

Tek Bahadur Bhujil Appellant* 

33 ebi Singh Bhujil and others Respondents 

Family settlement — ReqwiUs for validity — Registration when essential — Regut ation Act ( XVI of 1908) 
section 17 — Applicability 

Family arrangement as inch can be arrived at orally Its terms may be recorded in writing M 2 
■memorandum of what had been agreed upon be 1 ween the parties The memorandum need not be 
jirepared for the purpose of be ng used as a document on wh ch future t tie of the parties be founded 
It is usually prepared as a record ofwhai had been agreed upon so that there be no hazy notions about 
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at in future. It is only when the parties reduce the family arrangement in writing with the purpose of 
using that writing as proof of what they had arranged and, where the arrangement is brought about 
by the document as such, that the document would require registration as it is then that it would 
be a document of title declaring for future what rights in- what properties the parties possess. 

A document which merely records the statements which three brothers made, each referring to 
others as brothers and referring to the properties as joint property, would serve the purpose of proof o r 
•evidence of what had been decided between the brothers. It was not the basis of their rights in any 
form over the property which each brother had agreed to enjoy to the exclusion of the others. Such a 
document will not require compulsory registration under section 17 of the Registration Act. 

It is not necessary that some title must exist as a fact in the persons entering into a family arrange- 
ment. It is not so much an actually existing righ t as a claim to such a right that matters. By family 
arrangement no title passes from one in whom it resides to the person receiving it and as no title passes 
no conveyance is necessary. 

Appeal from the Judgment and Order dated 7th August, 1958, of the Assam 
High Court, Gauhati, in Civil Rctision No. 29 (H) of 1957. 

Frank Anthony and D. Jf. Mnkhrjcc, Advocates, for Appellant. 

N.C. Chatter jic, Senior Ad\ ocate (A. K. Nag, Advocate, with him), for Respon- 
dent No. 1. 

The Judgment of the Court tvas delivered by 

Raghubar Dayal, J -: — This appeal, on certificate issued by the Assam High 
Court, is by Tek Bahadur Bhujil, brother of Dhanbir Bhujil, respondent No. 2, and 
uterine brother of Debi Singh Bhujil respondent No. 1. Their mother was Beli 
Bhujilini, lespondent No. 3 since deceased. 

Respondent No. 1 instituted a suit on 3rd September, 1946, against the other 
three aforesaid peisons in the Court of the Assistant Political Officer, Khasi States, 
Shillong, for partition of his half-share in the property mentioned in Schedule A to 
the plaint, as well as his half-share of the business known as Gurkha Dairy at Maw- 
prem, for separate possession of his such half-share by metes and bounds and for his 
lialf-share in the income of profits of the business since 1st January, 1943, to the date of 
the decree. He alleged in the plaint that he, Tek Bahadur and Dhanbir Bhujil 
were brothers and belonged to the same joint family centering round their common 
mother, respondent No. 3, who had come form Nepal about 26 years earlier. It 
was further alleged that the property in suit and the dairy business were acquired 
by the family in the name of Tek Bahadur, the eldest brother. Two other businesses 
were subsequently started. They were the Indian Sweetmeat House and the Dil- 
Ichosh Cabin at Police Bazaar, Shillong. These businesses were in the name of 
Dhanbir Bhujil. It was stated that on 31st December, 1942, the brothers decided 
with the consent of the mother to enjoy the properties and the businesses in a certain 
•specified manner. The plaintiff and Tek Bahadur were to enjoy half and half the 
landed property and the dairy business, while Dhanbir was to enjoy the other two 
'businesses. The mother was to enjoy the house property in Shillong Cantonment 
which had been purchased in her name. It may be mentioned that Dhanbir Bhujil 
and Beli Bhujilini were pro forma defendants and the real relief was claimed against 
Tek Bahadur, appellant. 

The appellant contested the suit on various grounds including the one that 
all the properties were self-acquired properties of his and that nobody else had any 
right, title or claim in them. The allegations in the plaint were not admitted and it 
was specifically stated : 

“ the mother was never or is the head of the family as alleged nor were the pro- 

perties acquired by the family in the name of the defendant EJo. 1 as alleged in para. 2 of the plaint- 

Of the issues fi amed,' two issues were : 

“ ( J 'j whether the properties in suit are joint properties of the plaintiff and defendant 1, to the 
suit, or the self-acquired property of defendant 1 alone ? v 

(2) Whether there was any division of the properties with separate possession and enjoyment 
.as alleged ? ” 

The trial Court decreed the suit against defendant No. 1 holding that the proper- 
ties suit were joint properties of the plaintiff and defendant No. 1 and that there had 
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been a division of the family properties with separate possession and enjoyment 
b> the parties as alleged by the plaintiff 

Tek Bahadur, appellant, preferred an appeal to the Deputy Commissioner o 
United KJhasi Jaintia Hills at Shillong The appeal was dismissed Tek Bahadur 
then went up in revision to the High Court or Judicature in Assam, under rule 
of the rules for the administration ofjustice and police of theKhasi and Jaintia Hills, 
as adopted and modified by the Assam Autonomous Districts (Administration of 
Justice) Regulation, 1952, as applied to the Administered Areas of Shillong The 
High Court rejected the petition stating that it had no force 

In support of the alleged division of properties in 1942, the plaintiff respondent 
relied on the agreement. Exhibit 3, which incorporates the statements of the three 
brothers and concludes with the expression 

" We the three brothers having agreed over the above statement and having made our own 
sutem-nU in the presence of the Punch called Vy us and signed and kept a copy of each of tbs 
docucv-nt as proof of it. The witnesses in this matter as scheduled are true.” 

The tw o questions urged in this appeal on behaJf of the appellant are (1) that the 
agreement Exhibit 3 does not amount to a family arrangement , (n) that if it 
does amount to a family arrangement it required registration 

The contention of the appellant about the agreement. Exhibit 3, being not *■ 
record of a family arrangement is based on several grounds Debi Singh, respondent 1 1 
was a untenne brother of the app'Uant and respondent 2 and therefore could not be 
a member of their family There could not be a family arrangement between mem 
bers of the family and a non member The landed property, according to the evi 
dence, was purchased from the money of their mother There -was therefore no 
dispute about the title to this property Similarly, there was no dispute that the 
two businesses belonged to respondent No 2 It is urged that it 1* essential for the 
validity of a family arrangement that the parties to it amicably arranged some exist- 
ing dispute. When there was no dispute there could be no family arrangement. 
Another attack on the validity of the family arrangement is that the mother w-as not 
party to it. It is urged that all the members of the family should join m a family 
arrangement. 

The first contention that respondent No j was not a member of the family was 
not raised in the Courts below There was no such plea in the written statement 
filed by the appellant, and consequently, there was no such issue. The appellant 
bis brother and mother migrated to this country from Nepal We do not know 
whether Hindu law as recognized in this country, obtains in Nepal It appears 
that some differences do exist. The plaintiff alleged in the plaint that hi, along with, 
the appellant and respondent No 2 were brothers and belonged to the same joint 
family centering round their common mother There was no specific denial that 
the brothers did not form a joint family What was specifically denied was that dw 
mother w as the head of the family as alleged or that the properties were acquired bv 
the family in the name of the defendant The plaintiff, in cross-examination, stated 
“ It u no! a. £ict that according to Hindu Uw and according to Nepali Hindu ctatoins, ni 
itir »bc!Ke(i(iJiKt«SK!,i!5»i«s cuEfl'.leiY.t itis vtteutat kiwm. kits W 1 
a fact that my mother was not the head of the Cmuty of Dhanbir and Tek Bahadur 
In view of the absence of any such specific pleas, issues and evidence, we are not - 
prepared to accept the contentions for the appellant that respondent No I could not 
have been a member of the family consisting of the appellant, his brother and mother 
merely on the ground that he was the appellant’s uterine brother 

It is not an admitted case for the parties that the landed property in Maw 
prem had been acquired from the money of the mother of the appellant ard 
respondents Nos 1 and 2 The app'Uant claimed tb<- properties, to be his self 
acquired propert es It is obvious therefore that he must have made such a 
chum m 1042 when the family arrangement is alleged to have taken place. 
Respondent No 1 claimed a share in this property Possibly, respondent No 2 also 
claimed a share, though he possibly also claimed individual rights in the two busi- 
nesses There did, therefore, emit disputes about the properties with respect to- 
which, the brothers came to certain agreement. 



293 


n] TEK BAHADUR BHUJIL V. DEBI SINGH bhujil ( Raghubar, Dayal, J.). 

There is nothing in. the agreement, Exhibit 3, with respect to the property 
the mother was to keep with herself. It is however alleged in the plaint and deposed 
to by respondent No. 1 that the agreement was arrived at with the consent of the 
mother and that she alone was to own and enjoy the House property in Shillong 
Cantonment bearing No. 5 Jalupara Bazaai The mother was therefore a party 
to the family arrangement. The fact that her statement was not recorded in the 
■agreement, Exhibit 3, does not invalidate the family arrangement which can be 
arrived at orally. We are therefore of opinion that the Courts below rightly held 
that there had beeh a family arrangement between the appellant and respondents 
Nos. 1 and 2 on 31st December, 1942, and that the agreement Exhibit 3 is a record 
-of that family arrangement. 

The next contention for the appellant is diat the agreement Exhibit 3 required 
registration and is of no effect as it was not registered under the Indian Registra- 
tion Act. The trial Court and the first appellate Court held that the Registration 
Act was not in force in the area where the agreement was executed at the time of 
its execution in 1942. The High Court, on the basis of fresh evidence, was of 
•opinion that the matter required further elucidation and that it was not necessary 
to remand the case for a finding on the point as in its opinion this agreement did 
not require registration even if the Registration Act was in force in that area at the 
time of its execution. We need not say therefore anything furdier about the appli- 
cability of the "registration Act in that area, but we have, however, still to consider 
the contention for the appellant that the agreement Exhibit 3 did require registration. 
If we agree with him on this point, it would be necessary for the final disposal of 
the case that a clear-cut finding on the question of the applicability of the Registra- 
tion Act in that area be recorded by the trial Court or the first appellate Court. 
We, however, do not agree with the contention of the appellant that the agreement 
Exhibit 3, required registration. 

Family arrangement as such can be arrived at orally. Its terms may be record- 
ed in writing as a memorandum of what had been agreed upon between the parties. 
The memorandum need not be prepared for the purpose of being used as a document 
on which future title of the parties be founded. It is usually prepared as a record 
of what had been agreed upon so that there be no hazy notions about it in future. 
It is only when the parties reduce the family arrangement in writing with the purpose 
of using that writing as proof of what they had arranged and, where tire arrange- 
ment is brought about by the document as such, that tire document would require 
registration as it is then that it would be a document of title declaring for future 
what rights in what properties the parties possess. The document Exhibit 3 does 
not appear to be of such a nature. It merely records the statements which the 
three brothers made, each referring to others as brothers and referring to the pro- 
perties as joint property. In fact the appellant, in his statement, referred to 
respondents 1 and 2 as two brother co-partners ; and the last paragraph said : 

“ We, the three brothers, having agreed over the above statement and having made our own state- 
ments in the presence of the Panch called by us, and signed and kept a copy of each of this document 
as proof of it. ” 

The document would serve the purpose of proof or evidence of what had been decided 
between the brothers. It was not the basis of their rights in any form over the 
property which each brother had agreed to enjoy to the exclusion of die others. 
In substance it records what had already been decided by the parties. We may 
mention that the appellant and respondent No. 1 , even under this arrangement, were 
to enjoy the property in suit jointly and it is this agreement of theirs at the time which 
has later given rise to the present litigation between the two the document, to our 
mind, is nothing but a memorandum of what had taken place and, therefore, 
is not’ a document which would require compulsory registration under section 17 of 
the Registration Act. 

Learned Counsel for the appellant laid great stress on what this .Court said in 
Sa/m Madho Das v. Pandit MuKand Ram 1 . Reliance is placed on the following in 

1. (1955) S.G J. 417 : (1955) 2 S.C.R. 22, 42-43 : (1955) 2 M.L.J. (S.G.) 1. 
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support of the contention that the brothers having no right in the property purchased 
by the mother’s money, could not have legally entered into a family arrangement. 
The observations are 

It u well settled that a comprom ie or fam ly arrangement is based on the assumption that there ss 
antecedent title of sum' sort in the parties and the agreement acknowledges and defines what that 
title is each party relinquishing all claims to proo-rty other than that falling to htsshare and rccognu- 
mg the right of the others as they had previously asserted it to the portions allotted to them 
respectively That explains why no conveyance is required in these cases to pass the title from the 
one m whom it resides to the person receiving it under the family arrangement It is assumed that 
the title claimed by the person receiving the property under the arrangement had always resided in 
him or her so far as the property falling to his or her share is concerned and therefore no conveyance 
1$ necessary 

These observations do not mean that some title must exist as a fact in the persons enter 
ing into a family arrangement They simply mean tliat it is to be assumed that the 
parties to the arrangement had an antecedent title of some sort and that the agree 
ment clinches and defines what that title is Similar assumption can be made in the 
present case even on the basis that the property was purchased with the moneys of 
the mother How they got some antecedent title in the property is not for us to 
determine The plaintiff (respondent ISo i ) alleged that the property belonged to 
the family The appellant did not allege that it could not have belonged to the family 
as it was purchased with the moneys of the mother but claimed that it was his self 
acquired property In the circumstances, it can be assumed that the parties re* 
cognized the existence of such antecedent title in the parties to the property as was 
recognized by them under the family arrangement It is not so much an actually 
wasting right as a claim to such a right that matters 

The observations further indicate that by family arrangement no title passes 
from one in whom it resides to the person receiving it and as no title passes no 
conveyance is necessary 

In support of the contention that the agreement Exhibit 3 requires registration, 
reliance is placed on what was said further in Madhn Dds's Cast 1 , which reads 

But, m our opinion, the principle can be earned further we have no hesitation in 

taking the next step (fraud apart) and upholding an arrangement under which one set of members 
abandons all cla m to all title and interest m all the properties in dispute and acknowledges that the 
sole and absolute title to all the properties reside* in only one of their number (provided he or she had 
claimed the whole and made such an assertion of title) and arc content to take such properties as are 
as3 gned to their share as gifts pure and simple from him or her, or as a conveyance for consideration 
when consideration is present. 

The legal portion m such a case would be this The arrangement or compromise would set out 
and define that the title claim'd by A to all the propert es in dispute was his absolute title as claimed 

and asserted by him and that it had always res ded in him Next it would effect a transfer by 4 to B 

CandJU (the mrmbci* so the arrangement) of properties XT and Z and thereafter iJ CandiJ would 
hold their respective titles under the tide derived from A But in that event, the formalities of law 
about the passing of tide by transfer would have to be observed and now either registration or twelve 
years adverse possession would be necessary 

This Court extended the principle behind the family arrangement to other cases 
which were not covered by the earlier obiervations It is urged, on the basis of these 
further ob c*vations that registration is necessary for a document recording a family 
arrangement regarding properties to 1 inch tit - parties had no prior title That 
observations apply to a case where one of the parties claimed the entire propert) 
and such claim was admitted by the others and the others obtained property from 
that recognized owner by way of gift or by way of conveyance In the context of 
the document sta'ing these facts this Court held the real position to be that the 
sons obtaining the property from the sole owner denved title to the property from 
the recognized sole ov,n'r and such a document would have to satisfy the various 
formalities of Jaw about the passing of tale by transfer The facts of the present 
case are different The agreement. Exhibit 3 does not recognise that any of the 
brothers liad the sole and absolute title to any of the properties dealt with by them 
On the other hand the recitals m the document indicate that the three brothers 
considered the property to be joint property of all ^f them The fact that in the 
present proceedings the evidence shows that the land ed property at Mawpre m was 

t (ia>5) S GJ 417 {195a) 2 M-LJ (S G) 1 (1955) 2 S GR. 22, 42-43. 
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purchased from the moneys of the mother does not affect the nature of the arrange- 
ment arrived at between the three brothers. 

We are therefore of opinion that this case does not help in any way the appellant 
his contentions. 

The result is that the appeal fails and is dismissed with costs. 

^ g Appeal dismissed. 
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Uttar Pradesh under section 7 F of the Uttar Pradesh (Temporary) Control of Rent 
and Eviction Act 1947 (hereinafter called the Act) is rendered invalid by reason of 
the fact that before passing the said order, the State Government did not hear the 
two respondents Ram Chand and Kailash Chand who were affected by it Tbs 
question arises in this way The respondents are the present tenants of the premises 
bearing municipal No 863 situated at Jumna Kmara Road Agra commonly 
lenown as Putana Mahal Their predecessors were let into possession as tenants 
by the appellants Lala Shri Bhagwan and Shnmati GopaJ Devi on an agreement 
that they would pay a monthly rent of Rs 58 4-0 and that the tenancy would com 
mence from the Sudi 1 of each Hindi month and end on Badi 15 of the next month 
The two appellants applied to the Rent Controller and Eviction Officer (hereafter 
called the Officer) under section 3 of the Act for permission to file a suit in eject 
ment against the predecessors in interest of the respondents The Officer granted 
permission by his order passed on 1 st September 1 95 1 The respondents then moved 

the Additional District Magistrate who had been authorised by the District Magis- 
trate to hear appeals against the decision of the Officer The appellate authority 
•declined to confirm the permission granted to the appellants and remanded the case 
to the Officer for a fresh hearing On re hearing the matter the Officer changed his 
view and rejected the appellants application for permission on 9th August 1952 
The appellants then moved the appellate authority again and prayed that the orip 
nal ord"r granting permission to them to sue the respondents should be restored 
On 9th December 1952 the appellate authority ordered that permission should be 
granted to the appellants for suing the respondents in ejectment The respondents 
then moved the Commissioner of Agra in revision On 4th February, 1953 “ e 
revisional authority allowed the revisional application and set aside the appellate 
order granting permission to the appellants That took the appellants to the State 
government under sccuon 7 F of the Act On 7th May 1953 the State Govern 
ment directed the Commissioner to revise his order on the ground that it thought 
that the need of the appellants was genuine Acting m pursuance of this d rectum 
the Commissioner passed an order on 28th July, 1953 by which be cancelled his pre 
vious order and confirmed the order passed by the appellate authority granting 
permission to the appellants to sue the respondents in ejectment This order was 
clearly the result of the direction issued by th- State Government undei sect on 7 F 
of the Act After this order was passed the appellants su-d the respondents in 
ejectment the Court of the Civil Judge, Agra 

The claim made by the appellants for ejectment of the respondents was resisted 
by them on several grounds and on the contensions raised by the respondents the 
trial Court framed six issues One of the issues was whether the permission granted 
to the appellant to sue the respondents was valid It is with this issue that vve are 
concerned in the present appeal The trial Judge found in favour of she appellants 
on this issue and record -d his conclus on in their favour even on the other issues which 
had been framed by him In the result the trial Court passed a decree in favour 
of the appellants on 3 ist August, 19^7 The respondents challenged this decree by 
prtfenng an appeal in the Court of the First Additional Civil Judge Agra In 
their appeal they disputed the correctness of the findings recorded by the trial Court 
on all the issues including the issue about the val dity of the sanction obtained by 
the appellants before filing the present suit The appeal Court confirmed all the find 
mgs recorded by the trial Judge with the result that the respondents appeal was 
dismissed on the 30th May, 1959 


The respondents then went to the Allahabad High Court byway of Second Appeal 
The learned single Judge of the said High Court who heard the said appeal was 
-called Upon to cons der the question as to whether the permission granted to the 
appellants was valid That m fact, was th- only israe wi, b was raised before 
**“•, oth = r “ ues which had been found m favour of the appellants were not 
raised bdbre-ffie learned Judge On the issue as to the vabdity of the sanction 
obtained by the appellants the learned Judge cam- to the con lusion that the said 
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sanction was invalid inasmuch as the State Government in exercising its authority 
under section 7-F of the Act, had not given an opportunity to the respondents to be 
heard. He took the view that in exercising its authority under section 7-F the State 
Government was required to decide the matter in revision in a quasi-judicial 
manner and it was absolutely essential that the principles of natural justice should 
have been followed by the State Government before reaching its decision and an 
opportunity should have been given by it to the respondents to place their case 
before it. 

It appears that this question had been considered by Division Benches of the 
Allahabad High Court in the past and the consensus ofjudicial opinion appears to have 
been in favour of the view that the revisional order which the State Government is 
authorised to pass under section 7-F, is not a quasi-judicial order but is a purely ad- 
, ministrative order, and so, it is not necessary that the State Government should hear 
the parties before exercising its jurisdiction under the said section. The learned 
single Judge was persuaded by the respondents to consider whether the said deci- 
sions were right and he came to the conclusion that the view taken in the said deci- 
sions was not right. The judgment delivered by the learned single Judge shows that 
he had reached this conclusion on re-examining the question in the light of some 
decisions of this Court to which his attention was invited. After he had reached this 
conclusion and had dictated a substantial part of his judgment, his attention was 
drawn to a decision of this Court in Laxman Purshottam Pimputkar v. Stale of Bombay 
and others 1 , which was then not reported. The learned Judge considered the blue 
print of the judgment to which his attention was invited and thought that the said 
judgment confirmed the view he had already taken about the nature of the proceed- 
ings and the character of the jurisdiction contemplated by section 7-F. Having 
held that the State Government was bound to give an opportunity to the respon- 
dents to place theii version before it, before it exercised its authority under section 7-F, 
the learned Judge naturally came to the conclusion that the impugned order passed 
by the State Government under section 7-F was invalid, and that inevitably meant 
that under section 3 of the Act, the suit was incompetent. In the result, the Second 
Appeal preferred by the respondents was allowed and the appellants’ suit ordered to 
be dismissed . In the circumstances of the case, the Jearned Judge directed that the 
parties should bear their own costs throughout. It is against this decision that the 
appellants have come to this Court by Special Leave ; and so, the only point which 
falls for our decision is whether the revisional order passed by the State Government 
under section 7-F, without giving an opportunity to the respondents to place' their 
case before it, is rendered invalid. 

When a legislative enactment confers jur isdiction and power on any authority 
or body to deal with the rights of citizens, it often becomes necessary to enquire 
whether the said authority or body is required to act judicially or quasi-judicially 
in deciding question entrusted to it by the statute. It sometimes also becomes neces- 
sary to consider whether such an authority or body is a tribunal or not. It is well- 
known that even administrative bodies or authorities which are authorised to deal 
with matters within their jurisdiction in an administrative manner, are required to 
reach their decisions fairly and objectively ; but in reaching their decisions, they 
would be justified in taking into account considerations of policy. Even so, admi- 
nistrative bodies may, in acting fairly and objectively, follow the principles of 
natural justice ; but that does not make the administrative bodies tribunals and does 
not impose on them an obligation to follow the principles of naturai justice. On the 
other hand, authorities or bodies which are given jurisdiction by statutory povisions 
to deal with the rights of citizens, may be required by the relevant statute to act 
judicially in dealing with matters entrusted to them. An obligation to act judicially 
may, in some cases, be inferred from the scheme of the relevant statute and its material 
provisions. In such a case, it is easy to hold that the authority or body must act in 
accordance with the principles of natural justice before exercising its jurisdiction and 
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its pow ere , but it is not necessary that the obligation to follow the principles of 
natural justice must be expressly imposed on such an authority or body If it 
appears that the authority or body has been given power to determine questions 
affecting the rights of citizens, the very nature of the power would inevitably impose 
the limitation that the power should be exercised in conformity with the principles 
of natural justice Whether or not such an authority or body is a tribunal, would 
depend upon the nature of the power conferred on the authority or body, the nature 
of the rights of citizens, the decision of which falls within the jurisdiction of the said 
authority or body, and other relevant circumstances This question has been con 
sidcrcd by this Court cm serv eral occasions In The Associated Cement Companies Ltd , 
Rhipmdra Cement Works , Surajpur v P N S harm a and another 1 both aspects of this 
matter have been elaborately examined and it has been held, adopting the view 
expressed Jiy die House of Lords in Rigde v Baldwin and others 2 , that the extent of the 
area where the principles of natural justice have to be followed and judicial approach 
has to be adopted must depend primarily on the nature of the jurisdiction and the 
power conferred on any authority or body by statutory provisions to deal with the 
questions affecting the rights of citizens In other words in that decision this Court 
has held that the test prescribe J by Lord Reid in his judgment in the case of Ridge 2 
affords valuable assistance m dealing with the vexed question with which we are 
concerned in the present appeal 

Letus therefore, examine the scheme of the Act and the nature of the power and 
jurisdiction conferred on the State Government by section 7 F The Act was passed 
in 1947 and its mam object obviously was m the words of the Preamble, to continue 
during a limited period powers to control the letting and the rent of residential and 
non residential accommodation and to prevent the eviction of tenants therefrom. 
*ITie Preamble further provides that whereas due to shortage of accommodation in 
Uttar Pradesh it is expedient to provide for the continuance during a limited period 
of powers to control the letting and the rent of such accommodation and to prevent 
the eviction of tenants therefrom the Act was enacted Indeed, it is a matter of 
common knolwedge that similar Acts have been passed in all the States in India 

Section 3 of the Act provides that subject to any order passed under sub section 
(3) no suit shall, without the permission of the District Magistrate, be filed in any 
civil Court against a tenant for his eviction from any accommodation, except on one 
or more of the following grounds ’ Then follow seven clauses (a) to {g) which set 
out the grounds on which a landlord can seek to evict his tenant even without the 
permission of the District Magistrate The scheme of section 3 therefore, is that in 
order to protect the tenants from eviction the Legislature has provided that the land 
lords could evict their tenants only if there was proof of the existence of one or the 
other of the seven grounds specified by clauses (a) to (g) m section 3 (1) Having 
made tbs general provision, section 3 (i) makes an exception and enables the land- 
lord to seek to evict his tenant even though his case may not fall under any of the 
seven clauses of section 3 (i), provided he has obtained the permission of the District 
Magistrate In other words, if the District Magistrate grants permission to the land 
lord, he can sue to evict the tenant under the general provisions of the Transfer of 
Property Act, as for instance, section 106 This dearly means that the District Magis- 
trate is empowered to grant exemption to the landlord from complying with the 
requirements of dauses (a) to (g) of section 3 (1) and take the case of the tenancy « 
question outside the provisions of the said dauses That is the nature and effect 
of the power conferred on the District Magistrate to grant permission to the landlord 
to sue his tenant m eviction. 

Section 3, as it was originally enacted provided that no suit shall, without the 
permission of the District Magistrate, be filed in any civil Court against a tenant for 
his eviction from any accommodation except on one or more of the grounds specified 
by clauses { a ) to (/) Clause (g) has been subsequently added 
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■ 1 }} r 95 2 i clauses (2), (3) and (4) were added to section 3 by the Amending Act 

! ^ 2 ‘ ^ * s as 3 resu ^ these amendements that section 3(1) now provides 
that subject to any order passed under sub-section (3), the permission granted by 
the District Magistrate would enable the landlord to sue his tenant in ejectment. 
It is now necessary to read sub-sections (2), (3) and (4), which are as follows : — 

(2) Where any application has been made to the District Magistrate for permission to sue a 
tenant for eviction from any accommodation and the District Magistrate grants or refuses to grant 
the permission, the party aggrieved by his order may, within 30 days from the date on which the order 
is communicated to him, apply to the Commissioner to revise the order. 

(3) The Commissioner shall hear the application made und ersub-section (2), as far as may 
be, within six weeks from the date of making it, and he may, ifhe is not satisfied as to the correctness 
legality or propriety of the order passed by the District Magistrate or as to the regularity of proceedings 
held before him, alter or reverse his order, or make such other order as may be just and proper. 

(4) The order of the Commissioner under sub-section (3) shall, subject to any order passed 
by the State Government under section 7-F, be final. ” 

The scheme of these three sub-sections is that the District Magistrate should first 
consider whether the landlord should be allowed to sue without complying with 
clauses (a) to (g) of section 3 ( 1 ). When he decides the question one way or the 
other, the party aggrieved by the decision has been given a right to apply to the 
Commissioner to revise the said order within the limitation prescribed by sub-section 
(2). That takes the proceedings before the Commissioner, and he exercises his revi- 
sional jurisdiction and reaches his own decision in the matter. Sub-section (4) 
provides that the revisional order passed by the Commissioner shall, subject to the 
order passed by the State Government under section 7-F, be final. That takes us 
to section 7-F. Section 7-F reads thus : — 

V The State Government may call for the record of any case granting or refusing to grant per- 
mission for the filing of a suit for eviction referred to in section 3 or requiring any accommodation 
to be let or not to be let to any person under sectioh 7 or directing a person to vacate any accommoda? 
tion under section 7-A and may make such order as appears to it necessary' for the ends of justice. ” 

As we have already indicated, the question w’e have to decide in the present appeal 
is : what is the nature of the proceedings taken before the State Government under 
section 7-F and what is the character of the jurisdiction and power conferred on the 
State Government by it ; are the proceedings purely administrative, and can the 
State Government decide the question and exercise its jurisdiction without complying 
with the principles of natural justice ? 

In dealing with this question, we have first to examine the nature of the power 
conferred on the District Magistrate himself. There is no doubt that what the 
District Magistatrate is authorised to do is to permit the landlord to claim eviction 
of his tenant, though he may not comply with section 3 (1), clauses (a) to (g), and 
that clearly means that the order which the District Magistrate may pass while 
granting sanction to the landlord has the effect of taking away from the tenants the 
statutory protection given to them by the scheme of section 3 (1). A landlord 
can normally evict his tenant by complying with the relevant provisions of the Trans- 
fer of Property Act. Section 3(1) imposes a statutory limitation on the said power 
by requiring the proof of one or the other of the seven grounds stated. in clauses 
, (a) to (g) of section 3 [ 1), before he can seek to evict his tenant. That limitationn 
is removed by the sanction which the District Magistrate may grant ; and so, it 
is plain that the order which the District Magistrate passes under section 3 (2) , 
affects the statutory rights of the tenants. That is one aspect of the matter which , 
cannot be ignored. 

The second aspect of the matter is that the party who may feel aggrieved by 
the order passed by the District Magistrate, is given the right to move the .Commis- 
sioner in revision within the prescribed period of limitation, and this provision neces- 
sarily implies that the District Magistrate should indicate, his reasons. why he makes a 
particular order under section 3 (2) . Unless the District Magistrate indicates, 
though briefly, tire reasons in support of his final order, the Commissioner would not 
be able to exercise his jurisdiction under section 3(3). How could the Com- 
missioner consider the question as to whether the order passed by the District Magis- 
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trate is correct or is legal or is proper unless he knows the reasons on which the said 
order is based > Thus the provision for a revisional application to the Commissioner 
also indicates that the District Magistrate lias to weigh the pros and cons of the 
matter and come to a certain conclusion before he makes the order The nde 
naturally imports the requirements that the parties should be allowed to put their 
versions before him The D strict Magistrate cannot reasonably weigh the pros and 
cons unless both die landlord and th« tenant are giv en an opportunity to place their 
versions before him Therefore we are satisfied that the jurisdiction conferred on 
the District Magistrate to deal with the rights of the parties is of such character that 
principles of natural justice cannot be excluded from the proceedings before him 
Thu conclusion is very much strengthened when we consider the provisions of 
section 3 (3) This clause specifically requires the Commissioner to hear the apph 
cation made under sub-seeuon (2) within the specified period This requuanent 
positively suggests that the proceedings before the Commissioner are quasi judicial 
This clause further provides that the Commissioner has to be satisfied as to the correct 
ness legality or propriety of the order under revision He can also examine the 
question as to the regularity of tb* proceedings held b fore the District Magistrate 
In our opinion it is impossible to escape the conclusion that these provisions un 
ambiguously suggest that the proceedings before the District Magistrate as well as 
before the Commissioner are quasi judicial xn character Farth*r, the revisions! 
power has to be exercised and a revisional order has to be passed by the 
Commissioner to serve the purpose of justice because the clause provides that the 
Commissioner may make such other order as may be just and proper Thus we 
are satisfied that when the District Magistrate exercises his authority under section 
3 (2) and the Commissioner exerases his revisional power under section 3 (3), they 
must act according to th* principles of natural justice. They are dealing with the 
question of the rights of the landlord and the tenant and they are required to adopt 
a judicial approach 

If that be the true position in regard to the proceedings contemplated by 
sub-section 3 [2) and sub section 3 [3) it is not difficult to hold that the revision pro 
ceedings which go before the .State Government under section 7 F must partake 
of the same character It is true that the State Government is authorised to call 
for the record no molu but that cannot alter the fact that the State Government 
would not be in a position to decide the matter entrusted to its jurisdiction under 
section 7 F, unless it gives an opportunity to both the parties to place their respective 
points of view before it It is the ends ofju tice which determine the nature of the 
order which the State Government would pass under section 7 F, and it seems to us 
plain that in securing the ends of justice the State Government cannot but apply 
principles of natural justice and offer a reasonable opportunity to both the parti« 
while it exercises its jurisdiction under section 7 F 

\V e hav e already referred to the general policy of the Act- In that connection 
we may mention two other sections of the Act Section 14 provides that no decree 
for the evicuon of a tenant from any accommodation passed before the date of com 
mencement of this Act, shall in so far as it r lates to the eviction of such tenant, be 
executed against him so long as this Act remains in force except on any of the 
grounds mentioned m section 3 This section emphatically brings out the mam 
object of the Act which is to save the tenants from eviction That is why it pres 
cubes a bar against the execuUon of the decrees which may have been passed for the 
eviction of tenants before the Act came into force unless the landlords are able to 
shefcv one or the other grounds ment oned m section 3 

A similar provision is made by section 15 in regard to pending suits. It lays 
down that in all suits for eviction of tenants from any accommodation pending on the 
date of commencement of this Act, no decree for eviction shall be passed except on 
one or more of the grounds mentioned in section 3 This provisions also emphasises 
the importance attached by the Act to the protection of the tenants from eviction. 
The right conferred on the tenants not to be evicted except on the specified grounds 
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enumerated by clauses (a) to (g) of section 3 (1), is a statutory right of great signifi- 
cance, and it is this statutory right of which the tenants would be deprived when 
the landlord obtains the sanction of the District Magistrate. That is why 
we think the Act must be taken to require that in exercising their respective powers, 
under section 3 (2) and section 3 (3), the appropriate authorities have to consider 
the matter in a quasi-judicial manner, and are expected to follow the principles 
of natural justice before reaching their conclusions. 

We have already indicated that the Allahabad High Court had consistently 
taken the contrary view and held that the functions discharged by the appropriate 
authorities under section 3 (2) and section 3 (3) are administrative and an obligation 
to follow the principles of natural justice cannot be imposed on the said authorities 
vide Kiroltam Saran v. State of U.P.K Indeed, after the learned single. Judge had 
held in the present proceedings that the view taken by the earlier decisions of the 
Allahabad High Court was erroneous, a Division Bench of the said High Court 
considered the same question once again and re-affirmed its earlier view -vide Murhdhar 
v. Stale of U.P. 2 . We have carefully considered the reasons given by the • 

Judges when they re-affirmed the earlier view taken by the High Court of Allahabad 
On this point. With respect, we are unable to agree with the decision m Murhdhar s 
case 2 . 

In this connection, we may refer to the decision of this Court in 
Pimputkar's case 3 on which the learned single Judge partly relied m 
conclusion. In that case, this Court was ca led upon to consider the quest! on whether 
the revisional jurisdiction conferred on the State < government faction 9 
of the Watan Act was purely administrative, and it came to the conclusion thatm 

as on administrative authority ; its dec sion is judicial.or.quasi-jud cial andmjUs 
essential that the State Government should follow the principle^ of ^{u^tice before 
reaching its conclusion under that section. The sc erne scheme of the 

of the Watan Act cannot however be said to be exact! y ^Xwe are 

Act with which we are concerned^ whereas secUon ^ J h on ^ tcnantSj 

concerned in the present appeal deals witn tne sta y e • r t j lc Watan 

the relevant sections of the Watan Act dealt .with e ^ de ? sion in p ixm an Purshot- 
property itself. That being so, it cannot be nccessarv implication the 

tam Pimputkar'scase * can ffie 1 ^^°^ to the nature of the power con- 

Erft* sections 3 and 7 -F of the Act 

Before we part with this appeal, h ^ er ’ T t P Sen° upo^himself to 

haye been appropriate if the learned sin S .. J , J?- • „ of ^ 1C Division Benches of 

consider the question as to whether the ear 1 revise£ i i t j s plain that the said 
the High Court needed to be re-considered g imp iication overruled by any 
decisions had not been directly or even by ]ive ^d by the learned single Judge 
decision of this Court, indeed, the judgm t himself and in fact he had 

shows that he was persuaded to rc- ex ^™ nc ® ar]ier decisions were erroneous even 
substantially recorded his conclusion tha . . q rt j n Paxrrtan Purshotlam 

before his attention was drawn to the decisio emphasise that considerations 

Pimpulkar's case*. It is hardly necessary to , c Judge hearing a 

of judicial propriety and decorum require decisions of the High Court, whe- 

mattcr is inclined to take the view that 1 Jj ear necd to be re -considered, he should not 
ther of a Division Bench or of a single J g > , , s ] lou id refer the matter to a 

embark upon that enquiry sitting as a sing J o relevant papers before the Chief 

Division Bench or, in a proper case the question. That 

Justice to enable him to constitute a larg matters and it is founded on 

is the proper and traditional way to dea j t j s to be regrette d that the 


A.IR, 

A.I.R. 


1954 All. 232. 
1964 All. 148. 
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learned single Judge departed from this traditional way in the present case and chose 
to examine the question himself 

The result is, the appeal fails and is dismissed There will be no order as to 

costs 

j^g Appeal dismissed 

THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

PpESEJfT — K. Scuba Rao, J C Sjiatj and R S Dacii aw at, JJ 
Rangubai Korn Shankar Jagtap Appellant* 

v 

Suttderabai Bharatar Sakharam Jedhe and others Respondent? 

Sttprem • Court Bidet (1950) Order 16 rule M-A— Scope— Cunl Procedure Code {V of 1903) Order 22— 
Appeal against prtlm nary decree — Death of respondent — Legal rcprelcnlatwe impleaded tn final decree proceedings 
— If eaves appeal from abatement 

Rule 14- A of Order 16 the Supreme Court Rule* lflaO Incorporate* the rules of abatement in 
the Code of Civil Procedure Order 22 and alsoi Article 171 in the First Schedule to the Ind an Limita- 
tion Act in the Supreme Court Rules The result of these provisions is that if an appheat on to bring 
on record the legal representatives of a respondent is not made within 90 days from the date of death 
of the said respondent, the appeal abates but an application to set aside that abatement can be made 
Within 60 day* from the date of abatement. 

No doubt an order bringing the legal representative* on record in one stage of tl e suit be it in 

the suit or m an appeal agauutthe interlocutory order or final order made m the sidt enures for all 

subsequent stages of the suit But the same legal position cannot be invoiced in the reverse or convene 
situation. A suit a not a continuation of an appeal. An order made in a suit subsequent to the fibpg 
of an appeal at a n earlier stage will move forward with the subsequent stages of the *uit or appeals 
taken therefrom , but it cannot be projected backwards into the appeal that ha* already been filed 
It cannot possibly become an order in the appeal. Therefore the order bringing the legal represen- 
tatives of a respondent on record in the final decree proceedings cannot enure for the benefit of the 
appeal filed against the preliminary decree Consequently there was an abatement of the appeal *o 
Liras the deceased respondent was concerned 

Dry lnier Singh v Kanshi Ram L.R. 44 I .A. 218 (228) 33 M L.J 486 and Shankaranaratna 
Sarolaja v Laxmi 1/rngru 60 M L-J 267 distinguished 

(In the instant case there were no sufficient grounds for excus ng the delay (of over three years) 
tn filing the appheat on for bringing the legal representat ves ot that respondent on record ] 

Applications for substitution and for condonation of delay Appeal by Special 
Leave from the Judgment and Decree dated 8 th April, 1959 , jof the Bombay 
High Court in First Appeal No 666 of 1954 

S G Palwardhan, Senior Advocate, [A G Ralnaparbhl, Advocate, with h«n), 
for Applicant 

JhOnnit Lai, Advocate, for Respondent* 

The Order of the Court was delivered by 

Subba Rao, J — -These are two applications one for the substitution of the legal 
representatives of respondent No 7 m Civil Appeal No 450 of 1963 on the file of 
this Court and the other for the condonation of delay in filing the first application 
The first question is whether there is sufficient ground for excusing the delay in 
filing the application for bringing the legal representatives of the 7 th respondent on 
record The facts are as follows Sakharam Maniii Jedhe and others filed Special 
Civil Suit No to of 1954 in the Court of the Civil Judge, Senior Division Poona, 
against Rangubai Kom Shankar Jagtap for possession of the plaint-schedule property 
and for mesne profits and obtained a decree therein Against the said decree the 
defendant preferred an appeal to the High Court of Bombay The High Court 
by its judgment dated 8 th April, 1959 , dismissed the appeal The defendant filed 
an application for Special Leav e to prefer an appeal to this Court and the same was 

* C.M-P Not 2401 a»d 2402 oT19C4in the 
matter of GA.J 10 430 of 1963 
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granted on 16th June, igsg. The appeal was admitted on 27th July, xg6i. Between 
these two dates, on 12th November, 1959, the 7th respondent, Keshavarao Marutirao 
Jedhe died. Thereafter, on 7th March, 1964, the defendant filed Civil Application 
No. 1 1 18 of 1964 in the High Court of Bombay for bringing on record the legal 
representatives of the 7th respondent and for necessary certificate to that effect. 
On nth August, 1964, a Division Bench of the High Court granted the certificate. 
On 19th February, 1964 the defendant filed in this Court Civil Miscellaneous Petition 
No. 2401 of 1964 for bringing on record the legal representatives of the 7th 
respondent and on 8 th October, 1964, filed Civil Miscellaneous Petition No. 2402 of 
1 964 for condoning the delay of 4 years and r 9 days infilingthe aforesaid first peti- 
tion. In the said petition the petitioner gave two reasons for condoning the delay, 
namely, (i) the petitioner is a poor widow lit ing in Poona with her daughters and 
theie is no male members in the family of the petitioner to look after the proceedings, 
and (ii) after the preliminary decrees in the proceedings for the determination of 
the mesne profits, the plaintiffs brought the heirs and legal representativs of the de- 
ceased 7th respondent on record within the time prescribed and as the legal represen- 
tatives were brought on record at one stage of the suit, no question of abatement would 
arise in respect of the appeal. The respondents filed a counter-affidavit pointing 
out that there were no grounds for excusing the inordinate delay, that the appellant 
had been conducting this long drawn litigation from the year 1946, that she had a 
son-in-law who was helping her, that the deceased was a prominent man of Poona 
whose death was published in all the newspapers and that the appellant was living 
in the same locality and she must have had knowledge of his death soon after it 
occurred. It was further pleaded that the fact that the legal representatives of the 
7th respondent were brought on record in the final decree proceedings could not in 
law prevent the abatement of the appeal, if they were not brought on record in the 
appeal in time. 


Under Order 16, rule 14, of the Supreme Court Rules, 1950, an application 
to bring on record the legal representatives of a deceased appellant or respondent 
shall be made within 90 days of the death of the said appellant or respondent. 
Under the proviso thereto, in computing the said period the time taken in obtaining 
a certificate from the High Court shall be excluded . Even if the said time is excluded, 
there will be a delay of about 3J years in filing the application to bringjhe 
legal representatives of the deceased 7th respondent on record. From the counter- 
affidavit filed by the respondents it is clear that the 7th respondent was a prominent 
citizen of Poona and the fact of his death was published in all newspapers; and 
the petitioner resides very near the place where the 7th respondent was living. She 
has been conducting this litigation from the year 194® a nd was in contact with her 
Advocates from time to time in connection with the appeal. She has also a son-in- 
law who is helping her in the litigation. She had also the knowledge of the fact that 
the legal representatives of the 7th respondent were brought on record in the final 
decree proceedings. In the circumstances the fact that she is.an illiterate woman 
cannot possibly be a ground for excusing this inordinate delay in bringing the ega 
representatives of the 7th respondent on record in the appeal. We, there ore, 101 
that there is no sufficient ground for excusing the delay in bringing the legal 
representatives of the 7th respondent on record. 

• The next question raised is an interesting one of Jaw. From the afores 

tion of facts it will be seen that the legal representatives of the 7th respondent \er 
brought on record within the prescribed time in the final decree procec g . 
question is whether it would enure for the benefit of the appeal ; that is to say whe 
there by reason of that fact there is no abatement of the appeal. 

The relevant provisions of the Supreme Court Rules, ^950> read thus • W® 
have already given the gist of Order 16, rule 14 of the said Rules. Rule 14 A 
thereof reads : 

o , “ The provisions of Order 22 of the c °^ e / T e ’ atl ff or !m a !^ apply to 

Schedule to the Indian Limitation Act, 1908 (IX of 1 908)«|h , ) Supreme Court. ” 

appeals a B d proceedings under rule 12 and rule 13 m the High Court ana in urn 
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Rule 14 A by reference incorporates the rales of abatement in the Code of Civil Pro 
cetlure and also Article 171 in the Tirst Schedule to the Indian Limitation Act 
in the Supreme Court Rules Under Order 22 rules 3 and 4 of the Code of 
Civil Procedure, if the plaintiff or the defendant dies and the right to sue does not 
survive to the surviving plaintiff or against the surviving defendant, as the case 
may be, his legal representatives shall be brought on record within the prescribed 
tune , and where within the time limited by law no application is made the suit 
shall abate so far as the deceased plaintiff is concerned or against the deceased defen 
danl, as the case may be Under rule 1 1 thereof * m the application of this 
Order to appeals so far as may be, the word plaintiff” shall be held to include the 
appellant, the word ‘ defendant ’ a respondent, and the word 4 suit ’ and an 
appeal ' The result is that for the purpose of abatement a suit and an appeal are 
treated as different proceedings and the suit or the appeal, as the case may be, abates 
if the legal representatives of the deceased plaintiff or defendant are not brought on 
record withm the time prescribed Under Article 171 of the First Schedule to the 
Limitation Act an application to set aside an order of abatement shall be made with 
in 60 days from the date of abatement The result of these provisions is that if an 
application to bring on record the legal representatives of a respondent ts not made 
within 90 dap from the date of death of the said respondent, the appeal abates , 
but an application to set aside that abatement can be made within 60 days from the 
date of abatement 


But, if by reason of the fact that the legal representatives of the deceased 7th 
respondent were brought on record in the final decree proceedings, there was no 
abatement, this Court no doubt will exercise its discretion liberally m condoning the 
delay m not formally getting the legal representatives of a deceased party recorded 
in appeal in time 

The main contention, therefore, is that by reason of the fact that they were 
brought on record in the final decree pro_ceding% there was no abatement of the 
appeal 

It is said that the final decree proceedings is a stage m the suit and the appeal is 
another stage in the suit, and, therefore, the bringing on record of the legal 1 epresen 
tatives in one stage of the suit will enure for all stages or the suit including the appeal 
This conclusion, the argument proceeds, flows from the reasoning of thejudgment of 
the Judicial Commute* m Bnj Indar Singh v Kanski Jim 1 The relevant facts of that 
case were thes- Fending a suit an application was made for directing -a party to 
produce certain books and that was ordered by the District Judge Thereafter an 
application svas made to the Chief Court to revise the order of the District Judge 
Pending the revision the plaintiff and the 2nd defendant died Within the pres 
cnbed time their legal representatives were brought on record in the revision Sub 
sequently that revision was dismissed as withdrawn The legal representatives of die 
plaintiff and the and defendant were not brought on record in the suit within the 
time prescribed The question was whether the suit had abated The Judicial 
Committee held that the suit did not abate and the following reasons were given 
for that view 


, . Th e p'jviuffiiiep ei-ntVive of th- Or gmal plaintiff and the defendant* representative, of 

Joti Lai, had b*en introduced ,n the Ch «f Court No doubt that v»at only done in the course of an 
yatetlO'-utorY application as to th* product on of books Bat the introduction of a plaintiff or * 
defen dant for one stage of a Suit u an introduction for all stages and Ihe prayer which seems 10 have 
been made ai myrrm taaUum by the plaintiff m his appl cation to the District Judge Prenter under 
St-tiori 3,5 waisup rfloi and of no efF-ct. Cutei the judgm-nt-dehtor was only forroaffy called 
3-1 i the non pretence of his repre *ntative« would afford no ground fm the abatement of the *iut-' 


This judgment is an authority for the position that if the legal representatives of a 
deceased plaintiff or defendant are brought on record in an appeal or revision from 
an order made in the suit, that would enure for all subsequent stages of the suit 
The same principle was sought to be extended in a Mjdras decision to a cross appeal 


l <1917) LJR.4t IA 218 228 33 MLJ 433 
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sec Shankaranardina Saralaya v. Laxmi Hengsu 1 . There, two appeals were indepen- 
dently.filcd against the decree in a suit — one was filed by the plaintiff and the other 
by the defendant. The plaintiff-appellant died and in the appeal filed by him his 
legal representatives were brought on record in time, whereas it was 'not so done in 
the appeal filed by the defendant-respondent. It was argued that by reason of the 
fact that the legal representatives of the plaintiff were brought on record in the appeal 
filed by him there was no abatement in the appeal filed by the defendant. The Court 
negatived the contention and when the aforesaid decision of the Privy Council was 
■cited, it was distinguished on the following grounds : 

“ Their Lordships have held that the introduction of a plaintiff or a defendant for one stage of a 
suit is an introduction for all stages. When the subject-matter of the interlocutory application was 
pending in the appellate Court it was deemed to be one stage of the suit and therefore there was no 
need to put in a fresh application at a further stage of the suit when it came on for trial before the first 
Court. Can it be said in the present case that what was done in one appeal could enure for the benefit 
of another appeal unless the latter appeal can be deemed to be a continuation or a further stage of the 
appeal in which the legal representatives were brought on record ? I am constrained to say that 
it is difficult to extend the principle of the decision of the Privy Council to the facts of this case. 

This decision accepts the principle laid down by the Privy Council but distinguishes 
the case before it on the ground that the interlocutory appeal is not a continuation 
or a further stage of the appeal in which die legal representatives were brought on 
record. .Many other decisions were cited at the Bar, but they on y suppor e 
position that in bringing the legal representatives of a deceased party on record in 
one appeal will not enure for the benefit of a cross-appeal. 

Let us now consider the question on principle. A combined reading of J° r ^ r f 

■22, rules 3, 4 and 11, of the Code of Civil Procedure, shows that the doctrme of 

abatement applies equally to a suit as well as to an appea . n _ ie t[ PP„ , „ 

the said rules 3 and 4 to an appeal, instead of “ plaintiff ^d defendant 
■“appellant 31 and “ respondent ” have to be read in those mJes. P^/^th^ 
fore, if a respondent dies and his legal representatives are no roug j 

the prescribed time, die appeal abates as against the respondent under r^e 4 read 
with rule 11 of Order 22 of the Code of Civd Procedure. But 4m* 

.principle recognized by the Judicial Committee in e a rebresentatives 

softens the rigour of this rule. The said principle is that if the legal representatives 

are brought on record within die. prescribed tune a on £ 'armlication of this 

enure for the benefit of allthe subsequent stages of th ^t ob Tem rnSed i ? n the 
principle to 'different, situations will help to Q P 0 f possession and mesne 

present case. (1) A filed a suit against B for the re TP Qf an inter]ocutory 
•profits. After the issues, were framed, B died. A ■ ® ,, B were brought 

application for production .of documents, die Tegal diem Qn record 'would 
on record within the time prescribed.. I he ora. S ° , t an. appeal was 

enure for the benefit of the entire suit. (2) The sui ' v a defendant died and' his 

fJcd -i, the High Court and was pend, eg remanded 
legal representatives were brought on record. t atives on record in die 

to the trial Court. The. order banging the W®",. An ap peal was filed 
appeal would, enure for .the further . stages o ... ' appeal die defendant 
against an interlocutory order made m a sui • g 5 -pi 1(= atmeal was dismissed. 

■ died and Iiis legal.representativ.es were brough oni • or dbr bringing the legal 
The appeal being a continuation or a, stage of the : suit the order. ^ b ^ This 

representatives on record would enure [°. r , tl p t>s ^ rder W af confirmed, modified 
would be so whether in the appeal the tna common, namely, the order 

or reversed. In the above 3 illustrations one f 0 f the suit, be 

' ■ ' ' was made atones^ orde r made in 


XIX L1U> J * 7 . 

bringing on record the legal representatives ««*•> ' or final order made in 

the suit or in an appeal against the-urterlocutory Whether the appellate 

illif. for sm sirmMl id nnlv 3 . COIltl 11113 . tlOn. - • •*. OF Stlbstl - 


it in 


-the suit, for an appeal is only a continuatio r _ vprses *it' it replaces or substi- 
■order confirms that of the first Court, modifies die ’ su j t and becomes a part 


1 . 


s c j— 40 


60M.L.J. 267 : A.I-R- 1931 Made 277, 278. 
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of it It is as it were the suit was brought to the appellate Court at one stage and 
the orders made therein were made in the suit itself Therefore, that order enures 
for the subsequent stages of the suit 


But the same legal position cannot be invoked m the reverse or converse 
situation A srnt is not a continuation of an appeal An order made in a suit 
subsequent to the filing of an appeal at an earlier stage will move forward with the 
subsequent stages of the suit or appeals taken therefrom , but it cannot be projected, 
backwards into the appeal that has already been filed It cannot possibly become 
t£ rd «i, ,n 1116 !, PPCa Therefore the order bringing the legal representatives 
7 r respondent on record m the final decree proceedings cannot enure for 
the . a PP ea, J fi “ e ^ against the preliminary decree We, therefore, 
hold that the appeal abated so far as the 7th respondent was concerned 

In the result, the petitions are dismissed 


KS. 


Petitions dismissed 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — K. Subba Rao, J C Shah and R S Bachawat, JJ 
The University of Mysore and others Appellants * 


Gopala Gowda and another 

Respondents 

Mysore Unaers tj Act (XXIII of 1 9j6) lectvms 22 23 and 43 Powers of ArnA~* r , * ,r 

.0 C„, = t 

the Academic Ccuncil in euercuc of the powcm conTetred by .cctitmj 2z 23 and 43*7^° 

vemty Act [XXIII of 19 j 6) u valid Pcrnn. cembe.ad , » i 23md« of.he MjwmUrn 

.od,ccm^,. ra .accc».„,y, mp b a , b cp™„,„ ldl ac, 0 X™"wm,:^“^t”™ 

for the power to admit to a„ eramuuhoa ttaplim the power to weed^JJffT 
application ora reasonable test proved themaelvet to be unfit to ^ " Lo hjvc 011 ,tc 

tufi in that course Ifo» „ of geaeml .o.pu.ude for W °’ 
rupervening deetbthty to pemeeute a eornre or.tudy a .ludeS a ° r ™ ““ ° 

Academic Onmc, I to be unfit to proteeute ha tramLv ^ ^ ^ COurae " Tomd ^ 

Couaoh m eaereue of ,1a authonty ,o control a„d L „„ „ ^dl^a"? Acadeane 
procribe cond lions on which students may be admitted to „ d ^ ° tlU authon,y 

«haU discontinue training in that course. And & lure by a student^^ ,hat the ,tudent 

in four exammat ops u certainly a reasonable tot oCsuL inaptitude^ ^ f ° r Pr ° m ° t °" orde « TCC 
after securing admission to an institution imparting training for Drofe«,fJ ,UpervBun S disability If 
held ent tied to continue indefinitely to attendee * '»*««** * 

continue to offer himself for successive examinations a lowering of apphcation and to 

result Power to maipta n standards m the course of.tud o W °, Uld mevltabJy 

minimum qua! fications for admiss on courses or study and lh lynot mere, y to prescribe 

which mryguauy the.tudm, for » 

degree d ploma certificate or other academic distinction to s^denfi^fc aa,bonty IO TC ^ to grant a 
at the final examination and to direct that a student who is proved W °° ^ *° * atlify ,be exzm;r ' cr * 
tude to complete the course within a reasonable tune to discontinue rte ^ *° ab,1,t y or tbe a P h 
for restrains the express on maintenance of the standards onlv^ 01 "? Thweuno warrMt 
attendance length of the course and prescript on of minimum academic atm "** ** nwmaum 


l «ieinic attainments 

■ 961 Of to Mpore High CtmrtSwm J anilar r» 


* OAs. Nos 565 and 566 of 1963 
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G. S. Pathak, Senior Advocate, (Mis. Rajinder Jfarain & Co., Advocates), for 
Appellants. 

R. Gopalaknshnan, Advocate, for Respondents. 

The Judgment of the Court was delivered by 

Shah, J. These appeals raise the question whether the Academic Council 

of the Mysore University was competent in exercise of the powers conferred by 
sections 22 , 23 and 43 of the Mysore University Act XXIII of 1956 to frame clause 
3 (e) of the Regulations relating to the grant of the degree for Bachelor of Veterinary 
Science (B.V.Sc.). The Mysore University Act XXIII of 1 956— hereinafter 
referred to as ‘ die Act ’—was enacted to ( provide for the reorganisation of the Univer- 
sity of Mysore and other incidental matters. The powers of the University are 
described in section 4. Section 21 provides for the constitution of the Academic 
Council— which is one of the authorities of the University designated under sectio 
13— and secdon 22 sets out the powers of the Academic Council. It provides . 

“ The Academic Council shall, subject to the provisions of f 1 * Act, have ; the ^ r fof STd 
regulation of teaching, courses of studies to be pursued, and maintenance of the stand r 
shall exercise such other powers and perform such other duties as may be presenbed. 

By secdon 23 other powers of the Academic Council are prescribed. In so far as 

it is material, die section provides : 

“ In particular and without prejudice to the generali tyoUhe P^^nfpiwerslamely 

Academic Council shall have, subject to the provisions of this Act, the loiiowing P ' 

* * * 

( t ****** * 

(c) to make Regulations relating to course^ schemes of ^ n other academic 

students shall be admitted to the examinations, degrees, diplomas, certincat 

distinctions. ” 

Section 43 of the Act sets out the scope of the Regulations. It enacts : 

“ Subject to the provisions °C tod^wthe following Matters, namely 

of the powers, enumerated m sections 22 and IS tms isci an 

(i) the admission of students to the University ; ... . , , 

' ' . j rlrvrees of other Umvcrsities as equivalent to the 

(ii) the recognition of the examinations and degrees 01 otner ui 

examinations and degrees of the University 5 conditions on which students of the 

(iii) the University courses and fxanunations M £ bc admitted to examinations 

University and affiliated colleges and ot t her n ^ e u lenity ; and 
for the degrees, diplomas and certificates of the University , 

(iv) the granting of exemptions. ” and the Academic Council 

In exercise of the powers conferred y degree for Bachelor of Veterinary 

“ No candldatc who fails four timesshallbe ^ 0 nc of the colleges affiliated 

th « d 'S r “ COUrSe B “ hd0r 

of Veterinary Science (B.V.Sc.). parallel. Gopala Gowda— 

These two appeals arise on ^tsw ^ admitted in the year 1958 as a student 
respondent in G.A. No. 565 of >93 Veterinary College. Gopala Gowda was 
in the First Year Course in the Mysore ^ty^ Course examinations. The 

declared unsuccessful in four succes j then informed Gopala Gowda 

Controller of Examinations, Mysore un 1 ^ ^ rigllt to continue studies 

by letter dated 2nd August, 19 61 “ /r V Sc ) course under Regulation 3 (c) 

for the Bachelor of Veterinary Science 1 the University leading 

of the Regulations governing the Science (B.V.Sc.) Gopala Gowda 
to the degree of the Bachelor of C r tof Mysore praying that, for reasons se 
then presented a petition m the H*g wr jt quashing the order coxnmunica 

out in his affidavit, the High Court do issue aw y 
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fcy the Controller of Examinations in his letter dated 2nd August, 1961 and do 
further direct the University of Mysore and the Controller of Examinations to 
permit him to appear for the subsequent examinations and to prosecute his training 
for the Bachelor of Veterinary Science Course The other respondent Bhecmappa 
Reddy had also failed to satisfy the examiners in four successive First Year Course 
examinations commencing from April, 1959, and on being intimated by the ■ 
Controller of Examinations that he will not be permitted to continue his training 
for the Bachelor of Veterinary Science (B V Sc ) Course under Regulation 3 (<) he 
•filed a similar Writ Petition in the High Court 

The High Court of Mysore held that Regulation 3 (c) of the Regulations 
governing th*“ course of study leading to conferment of the degree of Bachelor of 
Veterinary Science of the Mysore University could not be said ‘ to subserve the 
purpose of maintaining the standards mentioned in section 22 of the Mysore 
University Act and on that account was beyond the competence of the Academic 
Council or the University and those bodies had no power to prevent Gopala Gowda 
and Bhecmappa from prosecuting their studies and from appearing at the subse 
quent examinations With Special Leave, the University of Mysore, the Controller 
of Examinations and the Principal of the Mysore Veterinary College, have appealed 


In the view of rhe High Covrt, under section 22 of the Act the Academic Council i 
could presenbe minimum qualifications for admission to a degree course in an 
affiliated college, and also could prescribe standards which qualify a candidate 
for admission to the degree or academic distinction, but the Council had not the 
power to prescribe a condition on the satisfaction of which a student admitted to 
the Course could prosecute his study in the course to which he had been admitted. 
Power to frame Regulations for “ maintenance of standards ’ within the meaning 
-of section 22 and prescribing conditions on which a student shall be admitted to 
an examination within the meaning of section 23 (3) (c) did not, in the opinion 
of the High Court, import power to make Regulation preventing a student admitted 
to a course from prosecuting his study, for the only consequence of failure in an 
-examination is that the student does not qualify himself for admission to the degree 
sought by him and the University would be entitled to withhold conferment of 
the degree, but not to obstruct the prosecution of the course of study The expression 
4 ‘ maintenance of standards ” in the view of the H gh Court could only take in 
considerations such as undergoing a course of study and keeping a prescribed 
minimum attendance in an institution maintained or recognised by the Univer 
aity, but it docs not and 


cannot be taken to mean that by reason only of the fat that a indent has not attained the 
■standard of knowledge or proficiency required for pawing the examination within that period he 
can be said to be for all umet incapable of attaining that standard 


The High Court proceeded to observe 


' The power to maintain certain standards before a degree or other academic distinct on is con- 
ferred upon a person involves the power to withhold the conferment of that degree unless a person 
attains the necessary standard but it cannot either in logic or in justice involve the power to refuse to 
permit a person to attain that standard That power can and should be exercised at the tunc of 
admission into the course or study if the University is of the opinion that the applicant for admission 
into the course does not even possess the minimum suitabihty for taking that course of study Three 
it admits him into the Course of .ludy it must be held to have entertained the op won that he doe* 
lave the minimum suitability to take that course which means that he has the capacity by undergoing 
the course of study to attain the standard necessary for receiving the degree 


We are unable to agree with the view expressed by the High Court. The 
Academic Council is invested with the power of controlling and generally regula 
ting teaching courses of studies to be pursued and maintenance of the standards 
thereof, and for those purposes the Academic Council is competent to male regula 
tions amongst others relating to the courses, schemes of examinations and 
conditions on which students shall be admitted to the examinations, degrees diplomas 
certificates and other academic distinctions The Academic Council is thereby 
invested with power to control the entire academic life of the student from the stage 
•of admission to a course of study to the ultimate conferment of a degree or academic 
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distinction. Admission to a course or branch of study depending upon possessiom 
of die minimum qualifications prescribed does not divest the Academic Council- 
or its control over the academic career of the student, for tire Council has for main- 
taining standards the power to prescribe schemes of examinations, and also to 
prescribe conditions on which students shall be admitted to. the examinations. 
Power to prescribe conditions on which a student may be admitted to . the exami- 
nations, in our opinion, necessarily implies the power to refuse to admit a student 
in certain contingencies, for the power to admit to. an examination implies the 
power to weed out students who have on the application of a reasonable test proved 
themselves to be unfit to continue the course or prosecute training in that course. 
If on account of general inapitude for being trained in a course or on account o 
supervening disability to prosecute a course of study, a student admitted, to tha 
course is found by the Academic Council to be unfit to prosecute Ins training,. 1 
would, in our judgment, be within the power of the Academic Counci , in exercise 
of its authority to control and maintain standards, and also of its. authority to pres- 
cribe conditions on which students may be admitted to examinations, to 
the student shall discontinue training in that course. And fai ure y a 
qualify for promotion or degree in four examinations, is certain y a re 
of such inaptitude or supervening disability. If after securing a ‘ j 

institution imparting training for professional courses, a studen ma> ic , 

to continue indefinitely to attend the institution, without adequa e a PP , . 

to continue to offer himself for successive examinations, a owering „p 

standards would inevitably result. Power to maintain stan ar s \ . aua ljfi- 
studies, in our judgment, confers authority not merely to P rcs ^ n institution 

cations for admission, courses of study and nununum atten an authority 

which may qualify the student for admission to the examma 10 » distinction to 
to refuse to grant a degree, diploma, certificate or other academic distinction^ 

students who fail to satisfy the examiners at the fina examin , complete 
that a student who is proved not to have the ability or the aptitude to c^P ^ 
the course within a reasonable time to discontinue t ie cours . ^ matters such 

for restricting the expression “ maintenance of the standards ' “endemic 
as minimum attendance, length of the course and prescription of minimum acaa 

attainments. . „ •» 

The High Court was ^erefore in error £ edit the S' however, 

had no power to prescribe Regulation 3 W* vv ~ 

a 7 . TTM. /"I i. J 


had no power to prescribe Regulation 3 w T g 2 tlie two respon- 

that since the High Court decided the case on 3’ S J /’ h h ’ appeared for 
dents were permitted to continue their courses of study and fiiey hav^ RP^ ^ 


dents were permitted to continue their courses o > duly passed their 

the subsequent examinations and they were dec t p eep term s for the 

second and third year examinations and have een P Hich Court was erroneous 

degree examination. Even though, the view taken by the pcrni itted to 
we do not think, having regard to the fact tha hav ? n app i; e d for any interim 
continue their course of study, the University , should be passed in these 

orders pending disposal of these wf e Sing Sey S e rec&ved. 
appeals so as to deprive the respondents of the ^ < ^ fioM , circun> sta„ce s 

These appeals are filed with Special Lfave, becauS e we disagree with, 

of the case, we do not think we would be j ’ jation, in making an effective 

the interpretation of the High Court of the .^evantre^atm^ ^ Universlty 

order against the respondents so as to nullify the *f ^ xaminations . 
concerning then, in Sect of the second ‘ ^ as cofls . . 

The appeals are therefore dismissed. Appeals dismissed - 

K.S. 
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rate possession of half share , . wcre ,n 'he possession of defendants 2 to 8 and for portion and lep 
absolute properties of her mother °r T^r Accordm S ‘he plaintiff the properties were 1 bt 

devolved on her and the first drf’ Wl ‘ cof, h e * ec ond defendant, and upon her death the pnptna 
lojoinherasco-pLnnn/r . 671 ^ 34 her mother's heirs Since the first defendant did not wt* 

to the first defendant statin* ** 3 drfcndant - Before filing the suit the plaintiff sent *#>«* 

perties which were m the no«« * p “ ,ntl “ 3,1,1 ‘he first defendant werejoint owners of the niitpro- 
» order to effect , dnmfo^' ° f ‘ he,r &,her and guested the cooperation of the 1st **** 
the 1st defendant had written a i propert ‘ c * The l»"i defendant sent no reply A few yean carhef 
desire whatsoever in respect of »t,„ / *? ter * te I > ' m other wherein she stated, inter alia, “IhneW 

give our consent to anythin® a ,( ,u,t ) properties . . Everything belongs to my father 


desire whatsoever m resoert / ? ner * te f > ' m other wherein she stated, inter alia , “ I bare W 

give our consent to anything done bl , n t ^ r ? ,W * ie * * ’ Evcl 7ihwg belongs to my father V* 

a will executed by defendant No ^7 ^ ^ ,tcr ” Lalcr ‘he first defendant and her husband ittestci 
defendants 3 to 8 I a the nut fit J C*? 0 *? 18 ‘° make a duposal of the suit properties in Lrour d 
the Phinuff and also claimed a rwT pUm,,jr ' however, the first defendant admitted the claim o' 
^‘Properties The trial Court ,hc ° thcr «fcftwl*nt» in respect of her half share ia lie 

stopped by her conduct from rij i' 1 * cIa ™ of th « plaintiff but held that the first defendant** 1 
the decree passed m favour rf.?™"* half ‘hare The IDgh Court on appeal while confines 
lar decree and passed a decree m berth r th3 ‘ ‘ he dtfead «t would also be entitled 

In the present appeal filed a avour for possession of her half share with future mesne profits- 

alone ,t was contended (,) th/fiml^ ° > d " ° f ' h ' ILgh Court P«taming to the first defend** 

mon of her alleged half share of the f, CmUnt was estopped by her conduct from claiming P">* 
e to pay f or the improvements rfTee. P T 0pcrtiei and rf *he was not so estopped she mint at 1®“ 
P*®®! in favour of a derendantwho ?** V** propenic ’ hy defendant No 2 . (..) no decree cm* 

° pen *° a ^urt to award future f ° r ,ran3 position as plaintiff m the suit, and H * 

Meld (1) the first defendant w. e Profits to a party whodid not claim them in the sw' 

*“* properties. not a ‘opped by her conduct from claiming her half share in * 

The conduct orthe first defend. . 

twT h ltc P k « l >ff i ta . mstitut^h* “ “° t ' C ?! y,n S *® ‘he notice of the plaintiff apd in not co-op** 
that she impliedly admitted ihauhl , ‘“‘wouMnotjusufy thelnferenceofestoppeL Itdidnot** 3 
Nor could the statements com, a n ° ,Dteial m,hesu “ Propert.es 

2 » 8 b«. TO the f“? " lel1 — Written by thc S „, dtferdwl loin 
to hir to dcal -Uh thnn. -n.. 'y- 1 ’ thr Ptoperirra d.d not belong to bint and 0-tV 

to to faroododgo, m botaifortbo pi J! n j" ’ P“t*»on met thtteforo bo domed to b>« 

<™™,bol,or,bo„,l,, t , lfcla ;‘‘»»ir*nd,bo l i„,dofo„dr,», 

-defendant had ad m be, let, „ ,o| “ “ ,n ,h ‘ «”nd ofdefe„d», No 2 becnae of nbotH' w 

— c fep-mrtihe. 
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The attestation of the will by the first defendant and her husband would no doubt affix them with 
iwledge of what the father was doing, but it cannot operate as estoppel against them. The will 
, lid take effect only upon the death of the father and therefore no interest in the property had at all 
trued to defendants 3 to 8 even on the date of the suit. So far as the father was concerned he knew 
s true position and therefore, could not say that an erroneous belief about his title to the properties ' 
vs created in his mind by reason of the conduct of the first defendant attesting the document. 

The object of estoppel is to prevent fraud and secure justice between the parties by promotion of 
ncsty and good faith. Therefore where one person makes a misrepresentation to the other about 
let he would not be shut out by the rule of estoppel if that others knew the true state of facts and must 
mscquently not have been misled by the misrepresentation. Thus the person who sets up an estoppel 
,'ainst the other must show that his position was altered by reason of the representation or conduct 
the later and unless he docs that even the general principle of estoppel cannot be invoked by him. 


(2) Defendant No. 1 could not also be made liable to pay for the improvements alleged to have 
e«n effected on the suit properties. No man who, knowing fully well that he has no title to property 
sends money on improving it can bepermitted to deprive the original owner of his right topossession 
f the property except upon the payment for the improvements which were not effected with the 
onsentof that person. 

(3) Section 99 of the Civil Procedure Code (V of 1908) would be a bar to interfere with the 
[ecree passed by the High Court m favour of the first defendant on the technical ground that no decree 
an be passed in favour of a defendant who has not asked for transposition as a plaintiff ; and 

(4) the award of future mesne profits in the instant case could not be attacked on the ground that 
lie first defendant did not ask for the same. The plaintiff claimed not only partition and separate pos- 
ssionofherhalfshareofthe properties but also mesne profits. DefendanlNo. I admitted the plaint" 
iff’s claim and had in substance prayed for a similar decree in her favour. 

Quaere : Whether future mesne profits can be awarded to a party who has not made a claim in 
espect of them? 

Mohd. Amin and others v. Vakil Ahmed and others, 1952 S CR. 1133, held required reconsideration. 

Obiter : Past mesne profits cannot be awarded to a successful party to a suit for possession unless a 
iaim was made in respect of them. 

A case of family settlement which was never set up before the low er Courts cannot be set up for 
he first time before the Supreme Court. 

Appeal from the Judgment and Decree, dated 19 th February, 1959) th<; 
Mysore High Court in Regular Appeal Ho- 2 °8 of i95 I_ 5 2 - 

S. JC. Venkatarangaiengar and A. 0. Rcttnapurkhi Advocates, for Appellants. 

S. T. Desai, Senior Advocate ( Pfaunit Lai, Advocate with him), for 
Respondent No. 1 . 


K. K. Jain, Advocate, for Respondent No. 2 . 
The Judgment of the Court was delivered by 


Mudholkar, J .— This is an appeal by defendants Nos. 3 to 8 from a decision of 
die High Court of Mysore passing a decree in favour of respondent No. 1 who was 
defendant No. 1 in the trial Court, for possession of half the property which was the 
subject-matter of the suit and also allowing future mesne profits. 

The relevant facts are briefly these : The plaintiff who is the elder sister of 
die first defendant instituted a suit in the Court of the District Judge, Bangalore for 
a declaration that she is the owner of half share in the properties described in the 
schedule to the plaint and for partition and separate possession of half share and for 
mesne profits. According to her the suit property was the absolute property of 
her mother Puttananjamma, and upon her death this property devolved on her 
and the first defendant as her mother’s heirs. Since, according to her, _ e s 
defendant did not want to join her as co-plaintiff in the suit, she was joined as 
a defendant. It is common ground that the property was in the possession of the 
second defendant, R. S. Maddanappa, the father of the plaintiff and the first 
defendant and Gangawa, the second wife of Maddanappa and her children. 
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Maddanappa died during the pendency of the appeal before thu Court and his 
legal representatives are Ac other defendants to the suit Briefly stated h s defence 
which is also the defence of the defendants other than defendant No i is that though 
the suit propert es belonged to Gowramma the mother of Puttananjamma she 
had settled them orally on the latter as well as on himself and that after the death 
of Puttananjamma he has been in possession of those properties and enjoying them 
as full owner He further pleaded that it was the last wish of Puttananjamma 
that he should enjoy these properties as absolute owner The plaintiff and the first 
defendant had according to him expressly and impliedly abandoned their right 
m these properties that his possession over the properties was adverse to them and 
as he was in adverse possession for over the statutory period the suit was barred 
Finally he contended that he had spent more than Rs 46 000 towards improve 
ments of the properties which was met partly from the income of his joint ancestral 
property and partly from the assets of the third defendant These improvements 
he alleged were made by him bona fide in the belief that he had a right to the suit 
properties and consequently he was entitled to the benefit of the provisions of section 
51 of the Transfer of Property Act 

The first defendant admitted the claim of the plaintifT and also claimed a decree 
against the other defendants in respect of her half share in the suit properties The 
other defendants however resisted her claim and in addit on to what the second 
defendant has alleged m his written statement contended that she was estopped by 
her conduct from claiming any share m the properties 

The trial Court decreed the claim of the plaintiffbut held that the first defendant 
was estopped from claiming possession of her half share in the properties left by 
her mother The first defendant preferred an appeal before the High Court 
challenging the correctness of the dec ston of the trial Court The other defendants 
also filed an appeal before the High Court challenging the decision of the trial 
Court in favour of the plaintiff It would appear that the plamtifFhad also preferred 
some cross-objections All the matters were heard together m the High Court 
which dismissed the appeal preferred by defendants IS os 2 to 8 as well as the cross 
objections lodged by the plaintiff but decreed the appeal preferred by the first 
defendant and passed a decree in her favour for possession of her half share in the 
suit properties and future mesne profits against the remaining defendants 
Defendants Isos z to 8 applied for a certificate from the High Court under Articles 
J 33 (0 ( a ) and 133 (1) («■) m respect of the decree of the High Court m the two 
appeals The H gh Court granted the certificate to defendants ISos 2 to 8 in so 
far as defendant iNo 1 was concerned but refused certificate m so far as the plaintiff 
was concerned We are therefore concerned with a limited question and that is 
whether the High Court was right in awarding a decree to the first defendant for 
possession of her half share and mesne profits 

Mr Veniatarangaiengar who appears for the appellants accepts the position 
that as the certificate was refused to defendants I\os 2 to 8 in so far as the plaintiff 
is concerned die only points which they are entitled to urge are those wh ch con 
cern the first defendant alone and no other The points which the leam'd Counsel 
formulated are as follows 

(0 It is not open to a Court to award future mesne profits to a party who 
did not claim them in the su t 

(2) Iso decree can be passed in favour of a defendant who has not ashed for 
transposit on as plaintiff in the suit 

(3) That the first d fendant w^s estopped by her conduct from claiming 
possession of her alleged half share of the propert es 

We will consider the quest on of estoppel first The conduct of the firs* 
defendant from winch the learned Counsel wants us to draw the inference of estoppe 
consists of her attitude when she was served with a notice by the plaintiff her 
general attitude respecting Bangalore properties as expressed in the letter dated 
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1 7th January, 1941, written by hei to her step mother and the attestation by her 
and her husband on 3rd October, 1 944> of the will executed on 25th January, 1941 
by Maddanappa. In the notice dated 26th January, 1948, by the plaintiff s lawyer 
to the first defendant it was stated that the plaintiff and tire first defendant were 
ioint owners of the suit properties which were in the possession of their father and 
requested for the co-operation of the first defendant in order to effect the division 
of the properties. A copy of this notice was sent to Maddanappa and he sent a 
reply to it to the plaintiff’s lawyers. The first defendant however sent no. rep y 
at all. We find it difficult to construe tire conduct of the first defendant m not 
replying to the notice and in not co-operating with the plaintiff in instituting a sui 
for obtaining possession of the properties as justifying the inference o es °PP • 
does not mean that she impliedly admitted that she had no interest in the P ro P erties - 
It is true that in Exhibit 15, which is a letter sent by her on 17th January, 1941, to 
her step-mother she has observed thus : 

“ I have no desire whatsoever in respect of the properties wh ‘ c ^? r e at B^galore. 

belongs to my father. He has the sole authority to do anything g 

done by our father. We will not do anything. 

But even these statements cannot assist the appellants because , 
father knew the true legal position. That is to say, the knew ^ these 

properties belonged to Puttananjamma and that he * a n 1 a( j set up a 

these properties. 8 No doubt, in his written 

case that the properties belonged to him by virtue negatived by the 

Puttananjamma at the time of her death, but tha case 1 Heemed°to have been, 
Courts below. The father’s possession must, th *r r ^° rr .: , de f cn( jant. There was 
to his knowledge, on behalf of the plaintiff and . crcatc ‘ 1 in the mind 

thus no possibility of an erroneous belief a ] 30Ut , , , j j ier letter to her 

of Maddanappa because of what the first defendant had said m 

step-mother. x 

In so far as the attestation of the will is concerned, the a PP^ ^perties along 
no better. This • will ■ purports to make a » 8. -Tim 

with other properties by Maddanappa in f avoar } b l wou ld n o doubt affix 
attestation of the will by the first defendant and her -hixsbami,^c operate 

them with the knowledge of what Maddanappa w . g, ^ ^ ^ evcn in favour 

as estoppel against them and in favour oi dete • , , 0 f Maddanappa 

of Maddanappa; The will could Sd.e defendants Nos. 

and, therefore, no interest in the property had , , , j s concerned, he, as 

3 to 8 even ok the date of the suit. So far an erroneous 

already stated, knew the true position and there ore, m j n( j by reason of the con- 
belief about his title to the properties was created document. Apart from 

duct of the first defendant and her husband m a = conduct of the first 

that there is nothing on the record to show that by «ason ot tn e . 

defendant Maddanappa altered Ins P osltlon ° 1 subs equent to the execution of the 
Mr. Venkatarangaiengar, however, says nrnoe rties and for this purpose 
will he had effected further improvements in P have done so in the absence 
spent his own moneys. According to him, e \ , j ant an d her husband to the 

of an assurance like the one given by _ the fir ' 0 f tire suit properties by him in 

effect that they had no objection to the dls P tbis j s t ] ia t Maddanappa on Ins 

any way he chose to make it. . The short answer tol ^ the£e proper ties ever 

own allegations was not only in possession improvements in the proper ' 

since the 8 death of Puttananjamma but ^ ad ^e^^ces, it is clear tha the 
even before the execution of the will. In which contain the law of estop 

provisions of section 1 15 of the Indian .Evidence Act, wm 

pel by representation do not help him. . tbe j aw of estoppel 

Mr. Venkatarangaiengar, however, ^^^rions of section 115 
by representation is not confined to the P . tbere i s what is called 
Act, that apart from the provisions of tins s , t the present case would 
estoppel ” evolved by the English Judges and that me v 

s c j — 41 
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withm such “ equitable estoppel ” In some decisions of the High Courts reference 
has heen made to “ equitable estoppel ” but we doubt whether the Court while 
determining whether the conduct of a particular party amounts to an estoppel, 
could travel beyond the provisions of section 1 15 of the Evidence Act As was 
pointed out by Garth, C J , m Ganges Manufacturing Co v Saurjmttll 1 , the provisions 
of section 1 15 of the Evidence Act are in one sense a rule of evidence and are founded 
upon the well known doctrine laid down in Richard v Sears 1 , in which the rule was 
stated thus 

• Where one by his word or conduct wilfully causes another to believe the existence of a 
certain slate of thing and induced him to act on that belief to as to alter his own previous position 
the former is concluded Horn averring against the latter a different state of things as cx st rg at the 
first tunc 

The object of estoppel is to prevent fraud and secure justice between the parties by 
promotion of honesty and good failh Therefore, where one person makes a mis 
representation to the otherabout a fact he would not be shut out by the rule of estoppel, 
if that other person knew the true state of facts and must consequently not have 
been misled by the misrepresentation 

The general principle of estoppel is stated thus by the Lord Chancellor in 
Caimross v Lonmer 5 

The doctrine will apply which u to be found I believe in the lav* of all civilized nations that if 
a man either by words or by conduct has intimated that he consents to an act which has been done 
and that he will offer no oppos non to it although it could not have been lawfully done without hu 
consent, and he thereby induces others to do that from which they otherwise m ght have abstained he 
cannot question the legality of the act he had so sanctioned to the prejudice of tl ose who have so given 
feuhtohu words or to the fair inference to be drawn from hu conduct I am of op men that, 

generally speaking »fa party having an interest to prevent an act being done has full notice of ns being 
done and acquiesces in it so as to induce a reasonable belief that he consents to it and the position 
of others is altered by their giving credit to Jus sincerity he Jias no more nght to challenge the act to 
their prejudice than he would haie had if it had been done by Ins previous license 

It may further be mentioned that in Carr v London end Jf W Ry Co *, four pro- 
positions concerning an estoppel by conduct were laid down by Brett, J , (afterward 
Lord Esher) the third of which runs thus 

If a man either in express terms or by conduct makes a representation to another of the existence 
of a certa ji stale of facts which he intends to be acted upon in a certain way and 1 1 be acted upon in 
the belief of the existence ofsuch a stateof facts to the damage of him wl o so believes and acts the 
firU.lt estopped from denying the existence of such a state of tacts 

This also shows that the person claiming benefit of the doctrine must show that he 
has acted to his detriment on the faith of the representation made to him 

This was quoted with approval in Sarad v Copal* It will thus he seen that 
here also the person who sets up an estoppel against the other must show that his 
position was altered by reason of the representation or conduct of the latter and unless 
he does that even the general principle of estoppel cannot be invoked by him As 
already stated no detriment resulted to any of the defendants as a result of what 
the defendant No 1 had stated tn her letter to her step-mother or as a result of the 
attestation by her and her husband of the will of Maddanappa. 

Mr Venkatarangaiengar then tried to urge before us that it was a case of family 
^settlement by the father with a view to avoid disputes amongst his heirs and legal 
representatives after his death and therefore, the actions of defendant ISo I can be 
looked at as acquiescence in the family settlement effected by the father A case of 
family settlement was never set up by the defendants either in the tnal Court or in 
the High Court and vve cannot allow a new case to be set up before us for the first 


e t F j la ^ y0n tIlls as P«t of the case the learn -d Counsel referred to the observations 
of Lord Granworth in Ramsden v Dyson*, which are as follows 


2 

-3 


3 H.L C. 829 


6 


LR. 10 CP 307 

LJt (1892) 19 LA 203 

L.R. IHU App 129 (130) 
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“ If a Stranger begins to build on my land supposing it to be his own and I (the real owner) percei- 
ving his mistake, abstain from setting him right and leave him to persevere in his error, a Court of Equity 
will not allow me afterwards to assert my title to the land, on which he has expended money on the 
supposition, that the land was his own. It considers that when I saw the mistake in which he had fal- 
len, it was my duty to be active and to state his adverse title ; and that it would be dishonest in me to 
remain wilfully passive on such an occasion in order afterwards to profit by the mistake which 1 might 
have prevented. ” 

The doctrine of acquiescence cannot afford any help to the appellants for the simple 
reason that Maddanappa who knew the true state of affairs could not say that any 
mistaken belief was caused in his mind by reason of what the first defendant sat 01 
did. According to the learned Counsel, e%'cn if the first defendant s claim to the 
half share in the suit property cannot be denied to her she must at least be ma e o 
pay for the improvements effected by Maddanappa, according to her proportiona e 
share in the suit property. As already stated the appellant was 1 n enj oymen f ^ ° 
these properties after his wife’s death and though fully aware of tie ac a J 
belonged to the daughters he dealt with them as he chose. When e spen m 
on those properties he knew what he was doing and it is not open to im o 
who claim under him to say that the real owners of the properties or ei 
should be made to pay for those improvements. N° man who, mowing 
that he has no title to property spends money on improving it can e p 



In our view, therefore, neither was aeienaant in j. i n-ir costs of 

sion of half share of die properties nor can she be made liable to pay half the costs 

improvements alleged to have been made by the second e en 

Now regarding die second point, this objection is purely technical^^ £ n ^ r jj et j 
tiff sued for partition of the suit properties upon the groun ... s j iare f rom the 

joindy by her and by the first defendant and claime posse ert j es . She also 

other defendants who were wrongfully in possessi P and so s j ie had to 

alleged that the first defendant did not co-operate in j n 

institute the suit. The first defendant admitted f^tentofthe remain- 

the properties and claimed a decree also in her <^ vn grayed for her transposition 
ing half share in the properties. She could also haveprayedmr^ ^ the Court 
as a co-plaintiff and under Order 1 , rule io (z), er under this provision is 

could have transposed her as a co-plaintiff P , t he p r iyy Council in 

exercisable by the Court even suo motu. As poin Hourt for doing complete 

Bhupender V. Rajtshwar 1 , the power ought to be cxerci y defendant claim 

justice between the parties. Here both die plaint ff andt the , hrst aga;nst 

under the same title and though defendants z o adiudicated upon by the 

the first defendant, they have been fully considered* "riaH Court upheld the special 
High Court while allowing her appeal. Since , • c f the first defendant it 

defences urged by defendants 3 to 8 and nega w transD osition as plaintiff. But die 
may have thought it unnecessary to order 1 have done so. Apparently 

High Court could, while upholding her claim . well have £ rder 4 1, ru!e 33 * 
it either overlooked die technical defect or e ay he the provisions of sec- 

had ample power to decree her claim. blowev tt- 1. Court’s decree upon a ground 
tion 99 would be a bar to interfere here with the nig 

such as this. • ,• 

/t-Ptbpr the High Court ivas jusU- 
The only other question for consideration is t en {hough she was not trans- 
fied in awarding mesne profits to the firs e c ounS el mesne profits cannot e 

posed as a plaintiff. According to *e learned Cmmsei^^ & ^ was made m 

awarded to a successful party to a suit w p sq f ar as mesn e profits prior to 
respect of them. The learned Counsel is ng subse quent to the date of the msti- 

suit are concerned but in so far as mesne p cnce med, the position is gover 

tution of the suit, that is future mesne pro , ; c follows : — 
by Order 20 , rule 12, Civil Procedu re Code, wlnc his 

1. L.R. (1931) 58 I.A. 228: (1931) 61 M.L.J. 632. 
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“ (1) Where a suit is for the recovery of po'seuwn of immovable property and for rent or 
mesne prof ts, the Court may pass a decree — 

(а) for the possession of the property 

(б) for the rent or mesne profit* which have accrued on the property during a period prior to tie 
institution of the suit or directing an inquiry as to such rent or mesne profits , 

(c) directing an inquiry as to rent or mesne profits from the insti tution of the suit until 

(1) the delivery of possession to the decree-holder, 

(u) the relinquishment of possession by the judgment-deblor with notice to the decree-holder 
through the Court, or 

(in) the expiration of three years from the date of the decree, whichever event fust occurs 

(2) Where an inquiry is directed under clause {4} or clause (c) a final decree in respect of the 
tent or mesne profits that! be passed in accordance with, the result of such inquiry ” 

The learned Counsel, however, relied upon the decision of this Court jn MoU 
Amm and others v Vakil Ahmed and others 1 That was a suit for a declaration that a 
deed of settlement was void and for possession of the property which was the subject 
matter of the settlement under that deed The plaintiffs had not claimed mesne 
profits, at all in their plaint but the High Court had passed a decree in the plaintiff s 
favour not only for possession but also for mesne profits In the appeal before this 
Court against the decision of the High Court one of the points taken was that in a 
case of this kmd the Court has no power to award mesne profits While upholding 
this contention Bhagwati, J , who delivered the judgment of the Court has observed 
thus 


The learned Solicitor -General appearing for the plaintifls conceded that there was no demand 
for mesne profit* as *uch but urged that the claim for mesne profits would be included within !h« J* 
preiuon awarding possession and occupation of the property aforesaid together with all the ngbl* 
appertaining thereto’ Me are afraid that the claim for mesne profits cannot be included within Jhi* 

depression and the High Court was tn error m awarding to the plaint Hi mesne profits though they 
had not been claimed in the plaint The provision tn regard to the mesne profits will therefore have 
to be deleted from the decree 


In order to satisfy ourselves whether these observations related to the award 
of past mesne profits or to the award of future mesne profits vie sent for the original 
record of this Court and we found that the High Court had awarded past as well a? 
future mesne profits Mr S T Desai, appearing for the respondent Iso t stated 
that a Full Bench in Babburu Basacayya and four others v Babburn Guravayya and another 
following the decision of the Judicial Committee in Takhatuddin Alohamed Ahsan v 
The Official Trustee *, has held that even after the passing of the preliminary decree, 
it is open to the Court to give appropriate directions, amongst other matters regarding 
future 'mesne profits either nw motu or on the application of the parties in order to 
prevent multiplicity of litigation and to do completcjustice between the parties This 
decision has been followed in a large number of cases In Rackepalli Atchamm v 
Terragunta Ram Reddy*, Simma Krtshnamma v Pfakka Ldtchmanaidu ond others *. 
Kastbhatla Satyanardyano Sastrultt and others v Kasibhatla Malhbarjuna Sastruht a , and 
Ponmuwami Udayar and another v Santhappa" 1 , the decision of this Court was cited at 
the Bar and has been considered The learned Judges have said that the authority 
of the decision in Bahbisn Basdsayya and four others v Babburu Guracayya * is not shaken 
by what this Court has said One of the grounds given is that the former relates to 
a suit for partition while the latter to a suit for possession simp] icetei 1 1 is not ncccs 
sary for us to consider whether the decision of this Court can be distinguished WP 00 
this ground but we feel that when a suitable occasion arises it may become necessary 
to reconsider the decision of this Court as to future mesne profits Tn the present 
case the plaintiff did claim not only partition and separate possession of her hah 
share of the properties but also past mesne profits The defendant No 1 


1 

539 

2 
176 

3 


{19 2) S an 1 133 at 114* (!9a2) S C.J 
(19a3) 1 M.L.J 6. 

iiJfc. U9a2) Mad 173 (19ol)2MLJ 


I.L.R. (1831) 8 Cal 173 (PC.) L.R, 8 


I A. 197 

4 IL.R. (1957) A.P 152 

5 A.IR. 1958 A.P 520 

6 AI-B- I960 A-P 45 

7 A.UL 1963 Mad 171 
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admitted the plaintiff's claim and in substance prayed for a similar decree in her 
favour. The decision of this Court would, therefore, not apply to a case like the one 

before us. 

In the result therefore we uphold the decree of the High Court and dismiss 
the appeal with costs. 

y jr Appeal dismissed. 

THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present :-P. B. Gajendragadkar, Chief Justice , Raghubar Dayal and 

V. Ramaswami, JJ. j, „ 

S. Chattanatha Karayalar * ' an 

The Central Bank of India, Ltd., and others . . Rap, 

— Applicability of section 92 of Evidence Act (/ of 1872). 

The plaintiff-bank opened an overdraft i styled letter of continuity and a deed of hypo- 
strength of three documcnts-a promissory n ’ , Y note executed by the first defendant and 

thecation— executed on the same date. 1 p demand we. . . .jointly and severally promise 

two other individuals, defendants 2 and 3, s • ^ # j or va i ue received. ” The letter 

to pay (the plaintiff-bank) or order the sum o rupees . a]1 tbc three defendants and sent 

of continuity bearing the same date as the P r0 "^ 01 ? , ’ d . beg to enclose an on demand pro- 
along with the promissory notes to the plain ' an ’ * sccur ity for the repayment of any overdraft 
note for Rs. 4,00,000 signed by us which is given to y o nt of any overdraft to the extent 

which is at present outstanding in our name an a o tc is to be a security to you for the 

orRs. 4,00,000 which we may avail of hereafter and thesa.d p« ^ overdraft » The deed of 

repayment of the ultimate balance of sum remaining _ t : ne its stock of goods for securing the cashcre- 
hypothecation executed by the first defendant hyp ot e ^ credit account in favour of defen- 

dit account stated, inter alia, that the plainti a ® ree - , , , ter< According to para. 15 of the hypo- 

dantNo. 1 to the extent of Rs. 4,00,000 atthereques an ce from time to time due to the plaintiff- 

thecation agreement it was to operate as a security or um rea i; se d be insufficient to cover the 

bank on the cash credit account. Para. 12 stated t a l he balance 0 f the account on production 

balance due to the plaintiff-bank, defendant o. s » 0 1 a intiff-bank. The plaintiff filed a sui 

of a statment of account made out from the 00 0 dug tbe overdraft account. On the ques 

against all the defendants for the recovery of an am °™ aIlsact jon of overdraft account, 

tion of the status of decant No. 3 in relation to i executcd between 

Held, there was an integrated transaction cons ti was t0 confer on the third defen 

the parties on the same date and the lega e 

dant the status of a surety and not of a co-obligant. ^ ^ contained in more than one document bet- 

The principle is well established that if a transaction « ^ ^ and they have the same legal effect 

ween the same parties they must be read an mterp 

for all purposes as if they are one document. , iointlv and severally promised to pay a 

No doubt in the promissory note all the ll ^ ee ies was contained not merely in the pro- 

sum of rupees 4 lakhs ; but the transaction e s ee d of hypothecation- If the language 0 i 

missory note but also in the letter of continuity 'and The deed of . £ ^ be manifest that the 
promissory note is interpreted In the ^i^cJonoT' "overdraft account was that ofasurety a„d 
status of the 3rd defendant with regard to the transaction 

not of a co-obligant. . . ■ creditor must be a party to the con- 

Itis true thatsection 126 ofthe Contmct Actrequirc^^ ^ the creditor is not bom idbyany 
t ract of guarantee and that under sec tion “ 9th March, 1965. 


*G.A. No. 405 of 1964. 
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contract between the co-debtors that one of theta shall be liable only on the default of the other ctcs 
though the creditor « aware of such contract between the co-debtors But m the present case the plant- , 
tiff bank was a party to the contract of guarantee contained in the letter of continuity which was con- 
temporaneous with the promissory note The requirements of section 12G of the Contract Act were 
therefore satisfied conferring on defendant No 3 the status of a surety 

The argument that defendant No 3 was precluded from giving evidence in regard to a collateral 
transaction in new of the bar imposed by section 92 of the Evidence Act (I of 1872) and that therefore 
the terms of the promissory note cannot be altered by any other transaction cannot be accepted 
The provisions of section 92 of the Evidence Act can have no application because defendant No 3 was 
not attempting to furnish evidence of any oral agreement m derogation of the promissory note but was 
‘merely relying on the existence of a collateral agreement in vmur g which formed part of the same tran- 
saction as the promissory note 

Appeal from the Judgment and Decree dated i8th July, 1982, of the Kerala 
High Court inAS No 561 of 1961 

S T Desai Senior Advocate (Af S K Saslrt and Af S Nardumhan, Adto 
cates, with him), for Appellant 

G S Pathad, Senior Advocate, {B Dtitta and C Chnpra, Advocates and J B 
Dadochanj 1, 0 C Mathur and Raoinder JVamtrt, Advocates of Mjs 3 & Dada 
chanjt & Co , With him), for Respondent No 1 

The Judgment of the Court was delivered by 

Ramaswmu J — This appeal by certificate is brought on behalf of die 3rd 
defendant against the judgment and decree of the High Court of Kerala dated 18th 
July, 1962, in A S No 561 of 1961 which affirmed the judgment and decree of the 
Court of the Subordinate Judge of Alleppey in O S No 1 14 of 1957 

By a resolution Exhibit BD dated 25th November, 1946 the Board of Directors 
of the isf defendant Company authorised the 2nd defendant to obtain financial 
accommodation from the plaintiff bank to tbe extent of Rs 15 lakhs under different 
kinds of loans. Pursuant to this resolution the Company by its letter Exhibit DE 
dated 26th November, 1946, asked for accommodation for Rs 1 lakh under clean 
overdraft, for Rs 4 lakhs under open loan and for Rs 10 lakhs under out agency and 
key loans On 26th November, 1946 all the three defendants executed a promissory 
note Exhibit B in fa\ our of the plaintiff bank for a sum of Rs 4 lakhs The promis- 
sory note was sent to the plaintiff bank along with a letter Exhibit A stjled letter of 
continuity dated 26th November, 19 46 Exhibit A reads as follows 

“Alleppey, 26th Nos ember, 1916 

The Agent 

The Central Bank of India Limited Alleppey 

Dear S r, 

tV e beg to enclose an on demand pro-note p Rs 4 00000 (Rupees four laUa only) signed by m 
which is gn en to yon as security tor the repayment oT any overdraft wIucIlis at present outstanding in 
our name and also Tor the repayment of any overdraft to the extentof Rs 4 00 000 (Rupees four lakhs 
only) which vie may avail of hereafter and the said prcmote is to be a security to you for the repay 
merit of the ultimate balance of sum remaining unpaid on the overdraft and we are to remain liable to 
the Fro note notwithstanding the (act that by payments made into the account of the overdraft front 
t me to t m- the overdraft may from time to tune be reduced or ext.nguu! ed or even Hal the balance 
of the said accounts may be at credit 

louts faithfully 

for CASHEW Products Corporation Ltd , 
For General Agencies Ltd (Respondent 2) 
(Sd) PS George 


Sd/ P S George 
(Respondent 3) 

Sd/ S Chattanatha RarayaUr 
(Appellant ) ' 


Managing Director 
\tanag ng Agents. 
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Exhibit B states : 

“ Br. Rs. 4,00,000 

Alleppey, 
26th November, 1946. 

On Demind we, the Cashew Products Corporation Ltd., S. Chattanatha Karayalar and P. S. 
George jointly and severally promise to pay the Central Bank of India Limited or order the sum or 
British Rs. Four lakhs only together with interest on such sum from this date at the rate of two per 
cent, over the Reserve Bank of India rate with a minimum of five per cent, per annum with quarterly 
rests for value received. _ 

for CASHEW Products Corporation Ltd, 
for General Agencies Ltd., 
Sd /. P. S. George, 
(Respondent 2) 
Managing Director, 
Managing Agents. 


Sd/. P. S. George 
(Respondent No 3). 

Sd/ S. Chattanatha Karayalar 
(Appellant). ” 

On the same day, defendant No. ias” Borrower ” executed in f »vwr °f the ^intiffj 
Bank Exhibit G, a deed of hypothecation of its stock of goods for sccuung theD . 
Cash credit. Exhibit G is to the following effect : 

" Hypothecation of Goods to secure a Demand Cash Credit. 

No.- 

Amount No. 4,00,000 

Name. The Cashew Products Corporation, Limited, Qudon. 

The Central Bank of India, Limited (hereinafter caBec^^thc^ opened oi^agreed to 

Cashew Products Corporation Ltd., Qudon (hfrem accoujit (G the Q f Rs. Four lakhs only 

open in the Books of the Bank at Alleppey a Gash Bank and to be secured by goods to be 

with the Borrowers to remain in force until eta 1 Y „ b t t lie Borrowers (the Borrowers 
hypothecated with the Bank it is hereby agreed between the Bank ana 
• agreeing jointly and severally) as follows : 

14. The Borrowers agree to accept as conclusive books 

of ttaBank other duly authorised officer of the Bank without the 

production of any other voucher, document ^ for the balance from time to time due to the 

15. That this Agreement is to operate as asecunly ^ ^ said Cash Credit Account and the 

Bank and also for the ultimate balance to beco purpose of this security and the security of 

said account is not to be considered to be dosed I ofthe sa jd Cash Credit Account being 

hypothecated goods is not to be considered exhaus y drawn upon to the full extent of said 

brought to credit at any time or from time to time to cre dit. 

sum of Rs. 4,00,000 if afterwards reopened by a payment si . th day of Novem- 

her the Christian Year one thousand nme hun ^ CASHEW Products Corporation Ltd , 

for General Agencies Ltd.; 

Sd/ 

Managing Director, 
AToviocrinP AffentS* 


Sd/. 


* Ctnrks of cashervnuts, cashew kernels, 
Schedule of goods referred to in the fmegoing fe™n , ^ stQrcd . 

dates, hooptron and other packing m p ar ipalli, Palayamkunnu and 1 

nood, Chathanoor, Itl.ikara, V Y th t “^ d “tCochm awaiting shipment. 

:li we may be storing from time to tim CASHEW Products Corporation Ltd., 

' ' ~ for General Agencies Ltd. ; 

Sd/. 

Managing Director, 
Manacing Agents. 
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On the basis of these documents the plaintiff bant opened an overdraft account 
P fir "* ““'“rd'Mant No i On M December 1949 the three documents— 
Exhibit A B and G svere renewed in identical terms by Exhibits C D and F On 
of,feT, y , « oa “ m ° rR ’ 3 2 4 645 ta 2 became due to the plaintiff bank and 
on that date a demand notice— Exhibit O was sent by the plaintiff bank forrepas 
ment of the amount A second notice— Exhibit L was sent by the plaintiff bank on 
if* Apr ' ’ 9 r 5 p 8th September, 1950 the plaintiff baik brought a smt for 
" JJ from all the throe defendants The smtw^con 
tested by all the defendants The case of defendant No I was that it had sustained 

loss on account of sudden termination of credit facilities by the plaintiff bank and 

of Lading against trust ^ £ y releas,n g g° ods covered by Bills 

securities They contended that de,1 berately fnttered away such 

to the contract for these reasons dlschar £ ed from obligation as sureties 

nate Judge of Alleppey took the viewXt defendan I |n ntC T , ° nS the ,Camed , Subordl 
but they were co-obligants becau^ tW W "i 3 ^ V£rC n0t mcreIySurCt,e5 
Exhibits B and D Inviewofth,s^w7,J? d Mc . ci i tc , d thc promissory notes— 
it unnecessary to go into th* ^ dm £ ^ * camcd Subordinate Judge considered 
his liability 2 *^ for & I?" dcfcndant No 3 ™ absolved from 

Statement filed by him y Against »h* ^ para . 5 , of ,he Consolidated Written 
Judge Alleppey defendant and , decrcc of Earned Subordinate 

under A.S No 5 6iof 10G DeSnt? * n A a PPf\' n Hgh Court of Kerala 

dismissed by thc Hi"h Court of ^ r , dld not apP^ 1 The appeal was 

Court that defendant No 3 was a^S^bhSii? 111 1“^* 1962 ll wa5 held by th ‘ H gh 
defendant No 3 fi'ed C M P \o 10 J ?.<• not a sur f' ty On 1 6th July 1962 
app-llant wnh regard to his liabihtv pray,ng ! hat thc argument of the 

the judgment of the High Court an C °i*° b ,gan ! ma y be expressly dealt within 
ously prejud ced ,f theTnSmn w« *“ W"™' *«“ bc SC ", 

Judges of the High Court wrote a suDDlemrnf a * 4 Cinam Thcreu P on the learned 
mg the further arguments addressed™ «9 g2 > 

or the arTdeferXfiXg^To the'i^" 13 ' 1 , 0 " ,n r du5 case ,s whether the status 
surety or or a co-obligant 8 lt was annS n ovcrdraft account is that of a 

that the H igh Court has misconstrued^* by ^ Ir D ' 5ai on behalf of the appellant 
that the ° fFxhlblts L A and B ■» »Sdmg 
nutted that tlierc was an inlem-atrd in liability as a co-obhgant It svas sub 
ments-ExhibmA B and gSh' “">"™ ed by ,lie various docu 
legal effect of thc documents was to confer ond,^ °, n ,be samc day and 1,1C 

and not of a co-obhgant In our onnmn ?», tbe 3 rd dePend ant the status of a surct> 
the appellant is well founded and f5 unient P ut forward on behalf of 

promissory note— Exhibit B aU the th™ Jfr P as “ rrect y t u true that in the 
promised to pay the Central Bank of Ifodia T ha ' e JomtI >' and severally 

together with interest on such sum li, j ? ordcr a sum ofRs 4 lakhs onl) 
the parties is con tamed not merelv in th* n ** datC * but dlc transaction between 
the letter of continuity dated 26th ” otc— Exhibit B— but also in 

to defendants to pkmuff A which wa, .cnt by 

same date There „ another doSimSf ?' '“’"■“ofy note—: Exhibit B on the 

November, 1946-Exhibit O-HibE 2 ^ Cd b >’defcndant No i on a6lh 
Hypothecation agreement The principle 11 well 
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established that if the transaction is contained in more than one document between 
the same parties they must be read and interpreted together and they have the 
same legal effect for all purposes as if they are one document. In Monks v. Whitelev 1 
Moulton, L.J., stated: ' ? ’ 

“Where several deeds form part of one transaction and are contemporaneously executed thev 
have the same effect for all purposes such as are relevant to this case was if they u ere one deed E t 
is executed on the faith of all the others being executed also and is intended to speak only as mrt 
of the one transaction, and if one is seeking to make equities appl> to the parties they must be eouft.es 
arising out of the transaction as a whole. ” 1 cs 

It should be noted in the present case that die promissory note — Exhibit B was 

enclosed by the defendants along with the letter of continuity — Exhibit A before send- 
ing it to the plaintiff-bank. In the letter — Exhibit A it is clearly stated that the pro- 
missory note Exhibit B was given to the plaintiff-bank “ as security for the repay- 
ment of any overdraft to dte extent of Rs. 4,00,000 It is further stated in Exhibit 
A that “ the said promissory note is to be a security to you for the repayment of the 
ultimate balance or sum remaining unpaid on the overdraft ”. In the hypothecation 
agreement — Exhibit G it is stated that the plaintiff-bank has agreed to open a 
Gash Credit account to the extent of Rs. 4 lakhs at the request of the Cashew Pro- 
ducts Corporation Ltd., Quilon. According to para. 15 of the hypothecation agree- 
ment it operates as a security for the balance due to dte plaintiff-bank on the Cash 
Credit account. Para. 12 of the hypothecation agreement states that if the net sum 
realised be insufficient to cover the balance due to the plaintiff-bank, defendant 
No. 1 should pay the balance of the account on production of a statement of account 
made out from the books of the bank as provided in die 14th clause. Under this 
clause defendant No. 1 agreed to accept as conclusive proof of the correctness of any 
sum claimed to be due from it to the bank a statement of account made out from the 
books of the Bank and signed by the Accountant or other duly authorised officer 
of the Bank without the production of any other document. If the language of the 
promissory note — Exhibit B is interpreted in the context of Exhibits A and G it is 
manifest that the status of the 3rd defendant with regard to the transaction was that 
ofh surety and not of a co-obligant. This conclusion is supported by letters— Exhi- 
bits AF, dated 27th November, 1 947, and AM, dated 1 7th December, 1947, in which 
the Chief Agent of the plaintiff-bank has addressed defendant No. 3 as the “ guaran- 
tor There are similar letters of the plaintiff-bank, namely. Exhibits CE, dated 
38th December, 1947, CG, dated 13th January, 1948, AS, dated 23rd February, 1949, 
V, dated 21st October, 1949, III, dated 16th December, 1949, IV, dated 12th Janu- 
ary, 1950 and O dated 29th March, 1950 in which defendant No. 3 is referred to 
either as a “ guarantor ”. or as having furnished a guarantee for the loan. Our 
concluded opinion, therefore, is that the status of the 3rd defendant with regard to 
the overdraft account was that of a surety and not of co-obligant and the finding of 
the High Court on this issue is not correct. 

On behalf of respondent No. 1 Mr. Pathak stressed the argument that there 
is no contract of suretyship in the present case in terms of section 126 of the Contract 
Act and the plaintiff-bank is not legally bound to treat the 3rd . defendant merely 
in the character of a surety. Mir. Pathak relied upon the decision of the Madras 
High Court in Vyravan Chettiar v. Official Assignee of Madras \ in which it is pointed 
out that persons who are jointly and severally liable on promissory notes are -not sure- 
ties under section 126 of the Contract Act, nor do such persons cocupy a position ana- 
Iogus to that of a surety strictly so called to attract the provisions of section ■ 14 1 of the 
Contract Act. Reference was made, in this connection, to the decision of the House 
of Lords in Duncan Fox & Co. v. Jforth & South Wales Bank 3 , in which Lord Selboume, 

L.C., distinguished between three kinds of cases : (1) those in which there is an agree- 
ment to constitute, for a particular purpose, the relation of principal and surety, 
to which agreement the creditor thereby secured is a party ; fz) those in which there 
is a similar agreement between the principal and surety only, to which the creditor. 


1 . 

2 . 


LU. (1912) 1 Gh. 735 at 754. 

I.L.R. 55 Mad. 949 : 63 M.L J. 615 : 

S. c# J,-— 42 


3. L.R. 6 A.C. 1, 
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, s a stranger, and (3) those in which without any such contract of suretyship 
there is a primary and a secondary liability of two persons for one and the same debt 
the debt being as betw cen the tw o that of one of those persons only and not equally 
of both so that the other if he should be compelled to pay it, would be entitled to 
reimbursement from the perrons by whom (as between the two) it ought to have 
been paid It is pointed out by the learned Lord Chancellor that m all these kinds 
of cases the person who discharged the liability due to the creditor would be entitled 
to the benefit of the security held by the creditor though a case of suretyship strictly 
speaking would fall only under class 1 as a contract of guarantee is confined to 
agreements where the surety agrees with the creditor that he would discharge the 
liability of the principal debtor in ca*e of his default It is manifest that classes 2 and 
3 arc not cases of surety ship strictly sr called Lord Selbourne observed that the 
case before him did not fall within the first or the second class but it fell within the j 
3rd class in whicn stnctly speaking there was no contract of suretyship But the 
Lord Chancellor held m tliat case that even in the second and third class of cases 
the surety has some right to lie placed m the shoes of the creditor where he paid 
the amount The argument of Kir Pathakwas that the position in Indian Lawn 
different and the principles relied upon by Lord Selbourne, L C in Duncan Fox & 
Co v North & South ?l ales Dan / \ did not apply to the present case Mr Pathak 
rcterred m this connection to the Illustration to section 132 of the Contract Act 
jn support of his argument We consider that the legal proposition for which 
Mr Pathak is contending is correct but the argument has not much relevance in 
the present case It is true that section 126 of the Contract Act requires that the 
creditor must be a party to the contract of guarantee It is also true that under 
section 132 of the Contract Act the creditor is not bound by any contract between 
the co-debtors that one of them shall be liable only on the default of the other even 
though the creditor may have been aware of the existence of the contract between 
the two co debtor* In the present case, however, the legal position is different 
because the plaintiff bank was a party to the contract of guarantee — Exhibit A 
which is contemporaneous with the promissory note — Exhibit B The plaintiff 
bank was also a party to the contract of hypothecation executed by defendant 
No 1 in which it is stated that the plaintiff bank had agreed to open a Cash Credit 
account to the extent of Rs 4 lakhs in favour of defendant No 1 It is manifest 
therefore in the present case that the requiremens of section 126 of the Contract 
Act are satisfied and defendant No 3 has the status of a surety and not of a co 
obbgant in the transaction of overdraft account opened m the name of defendant 
No 1 by the plaintiff bank On behalf of respondent No 1 Mr Pathak also 
referred to the decision in Vent ala Kruhnayya v KameJan Kolhan 1 and submitted 
that defendant No 3 cannot be permitted to give evidence in regard to a collateral 
transactions in view of the bar imposed by section 92 of the Evidence Act and his 
position is as a co-obhgant and that the terms of the promissory note cannot be 
altered by any other transaction We arc unable to accept this argument as correct 
The provisions of section 92 of the Evidence Act do not apply in the present case, 
because defendant No 3 is not attempting to furrush evidence of any oral agreement 
in derogation of the promissory note but relying on the existence of a collateral 
agreement in writing — Exhibits A and G which form parts of the same transaction 
as the promissory note— Exhibit B The decision of the Madras High Court w 
Venkata Knshwyya v Karnedm Kolhan*, is therefore, not applicable and Mr Pathak 
it not able to make good his submission on this aspect of the case 

It was also contended by Mr Pathak on behalf of respondent No 1 that the 
suit is based on the promissory note— Exhibit B against all the three defendants 
and not on the overdraft account We do not think there is any substance in this 
argument In this connection Mr Pathak took us through the various clauses of 
** Dlamt but there is no mention about the promissory note dated 2 j S ( December, 

-••ept in para 6 of the plaint which recites that the defendant executed a 
'' c ‘ a* security for the repayment of the balance outstanding under 


2 A.IR. 193a Mad 643 



II] chattanatha karayalar v. central bank of India, ltd. ( Ramaswami , J.). 323 

the overdraft ” We arc satisfied, on examination of the language of the plaint, 
that the suit is based not upon the promissory note but upon die balance of the 
overdraft account in die books of the plaintiff-bank. In para. 1 1 of the plaint die 
plaintiff-bank asked for a decree against, the defendants jointly and severally .for 
the recovciy of Rs. 2,86,292-1 i-i i as per accounts annexe . n 5 P., . 0 

is stated that the plaintiff had given Uvonotices to the defendants— Exhibit O 
dated 1st January, 1950 and Exhibit L, dated 26th April, 1950 " a , 

these notices has the plaintiff referred to the promissory note execedbythe 
defendants or that the suit was based upon the promissory X^ th ’ 

the plaintiff-bank referred in Exhibit O to the open- loan accounts and asked the 
defendants to pay die amounts due to the bank undei t ese ac • . ’ base( j 

fore, not possible for us to accept the contention of Mr. a a t , accoun t. 

upon the promissory note and not upon die amount due on statement of 

In this connection, we may incidentally refer to die fact hat in it statement of 
the case before this Court, respondent No. 1 has clearly stated that the claim 
the overdraft account against the appellant was valid 

“ because the overdraft was treated as in favour ^of all ^S^indcpendently on 

dants 2 and 3 herein) and that respondent No. 2 was n y disposal of respondent No. 2 

This sliows that respondent No. i’s case “ * faH the defendants "the appellant 
and since the overdraft was treated as in favour of all me cieiena 

is liable for the balance due on it. 

We shall dien consider the question whetherdefendant No. 2 ° n 

his liability as a surety by reason of ^ p u^ it G or by the alleged fraudulent or 
violating the terms of the agreement _ Exh submitted on behalf of 

negligent conduct of the plaintiff-bank m othei way ' te j n t h CO pen loan account 
the appellant that the plaintiff-bank had ma e j by debiting and corres- 

and in the clean overdraft account with the i ^ le “ nt y of the appellant. It 
pondingly crediting in other accounts wi . j ] oans to the ist defendant 

was further alleged that the plaintiff-bank S ba( t conV erted secured 

against goods covered by open loan af^meri^ ^ B ;n s 0 f Lading against 
loans into simple loans by releasing good _ . ^ away such securities. The 

trust receipts and had thereby dehbera y n< j ; t ; s unfortunate that the 

question at issue is a mLxed question of aw given a finding whether 

High Court has not properly dealt witir this question or P ^ for the 

the appellant would be discharged from nlaintiff-bank. We consider 

draft account because of the alleged condu t t he High Court of Kerala 

it necessary that this case should go back on , parties. In this connection, 

for deciding the issue and to give P r °P e ^ T r 5 J‘ p _t delivered its judgment on 12 th 
it is necessary to point out that after the Hig . ^ Advocate appearing for the 

July, ig62, an application was made by , by him before the ^ouit 

appellant that some grounds which had been g adopted the somewhat 

had not been considered by it. The Hig .dement. Mr. Desai contends tha 
unusual course of delivering a supplemen J ^ ;de ' tbe appellant’s contention 
even the supplemental judgment has fade that adjustments were made by 

that he had been discharged by reason p . dealings in three or four diffe 
respondent No. 1 indiscriminately in respe r the appellant. We have broad y 

accounts with respondent No. 2 to the P re J vjr. Desai. 

indicated the nature of the contention rai _ -aised on tlreir behalf 

Ordinarily, we do not permit P^^d^^it^s^blisbed to our _satis- 

in the High Court had not been considered, unless^ be f or e the H^h Court and 
faction that the points in question had 1 tQ cons ider them. In t P ai 

the High Court, through inadvertence, tbe grievance made by • , 

case, we are not prepared to take the vi first judgment was . jj- 

is not well-founded. It does appear tha .after the j ^ appea] hunseU 
an application was made by the learned Advocate 
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KS ' vl,, , chb ' f' out •>“ complaint that some or the point, 

before the High Court had not been considered bv it “imt 
”, r y 'b c Hl gh Court delivered a supplemental judgment Aggrieved bv the 
Court U fnd m th' hC ap P' ant ffl " 1 a " npphcatton for certificate before the High 
CTaoh'e m and L rP “l"? I 8 *'” hC 1,35 ,alc " spec,,lc S™””*. > i , under pnA 
romider -ome ofS, SraI>hS li "?‘, c '? n ,ht "Wtaiental judgment had failed lo 
So t has marie P ’ Ur8 ' d b !! ^ Wh,lc ^""ng the certificate, the High 
these ihtZrTT ™ ,he,e S™"*- » is to be regretted that when 

Court for dnposa] of thT appeal wTtb^igMViniu^Judgment b2Cb *° * h ' H ' 8h 

He .?ri P £V," d 2 " b '> '"‘° U!ly <xm '« tcd A' validity of Mr Desa. s argument 
"htch Mr Desa, ha, founded hi, elaimfot 
this pom, rte i"!^ 1 "’ W ' pr ° p ° ! ' “> "P"* ™ opinion on 
mixtd question offset i 1 0 ^ se '7 ecl > contention thus raised amounts to a 

.0 th ”‘ l ,, a' V0,,!d •* “ P ' d '“‘ *>' “ 

tves wften theHigh Court has omitted to consider it 

theHigh Court of KcraIa e da^ted V ifirb f- Ct 3,d ? the J ud S mcnt and decree of 

that the c«eTho u Id ™ W^£ ,hJu,y v’ ' 9 5 2 ,n . AS No 5 ** of 1961 and order 
m accordance with^Uie nbsmi^ rch card and rtdetemuned by the High Court 
bear then own corn up'o ,h T,%T ^ ” °" ■” ,d8 "’'” 1 Tht pa ™ 

VK 

Appeal allowed 

the SUPREME COURT OF INDIA 
^ (Criminal Appellate Jurisdiction ) 

VijaySingiT _K ^ ®"’ 3 ° S '""’ *• S Bacuawat, JJ 

D . Appellant * 

The State of Maharashtra 

Bombay ProhibUion Act (XXV of 19-1')) , W -^ C tn 

66 (I) (i) 66 (2) and 8o (h V A “ W* if 1*9) spurns U A (2) 

able mder section 66 (I) (b)— Burden of proof* Cmtauu<l w a mtA uxnal preparation— When inot pxtauk 

If a person consumes liquor u any i, nu , j 

offence under section 66 (1) of the Bomhav ° for ct>nUl »»ing alcohol, he commits an 

under But by reason of section 2-1 a (2) if t ' ' 'vT AC * and “ liable to be convicted there 
any m-dicmal preparation which it unfit for uJlT,-. ““' d ,h “‘ ,,ie l, 9 uor consumed is contained m 
is not aa ofT-nce for the Act itself does not arm! * oxl 5 a,,n gl quor the consumption of such liquor 
eution has proved that the accused has i° *“ Ch n, ' d,cinal preparations Where the prose- 

b'ood was more tha„ 0 Oo P JS,t,r”' d ,qU ° r l lnd ,hat concentration of alcohol m Us 

aH Zdl" ^ ■" te ™ of * ectIon “ ( 2 ) *&* Wen of 


proving that the liquor consumed was a medic l “ “ ,cnns 01 * cc(IQn 66 (2) the burden oi 
or which was not contravention of the Bombav ° n co ” u “uog alcohol the consumption 

shifts to the accused He can discharge th h ,i Ac* 19-19 or the Rules made thereunder 

•ion conta nm» alcohol which he had tatrr. La ? r P rovin £ ,nter a3la that the medicinal prep3ra- 
-lie u«»,« whnto , hc M-or 

tutonly duchsrged by reason of the deeming nr™ ’ f d l ° * he accmc ' ! under *«UOn 66 (2) was sta- 
byaccuiedfor the first lira- before the 1CC "° n &A V) cmnor be raised. 

'"S *hc presumption under section 6-A tl\To **«n there is utter lack of factual basis for draw 

vant material before the Court even af er at,emp ' ^ made by the accused lo place the rele 

of arguments " fU,ng thc a PP« J the Supreme Court or men at the lime 
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Quoin : Whether the condition that the accused should have taken the intoxicant for the pur- 
pose ofbeing intoxicated and not for a medicinal purpose is one of the ingredients of the offence under 
section 85 ( 1 ) ( 1 ) of the Bombay Prohibition Act, 1949 ? 

Appeal from the Judgment and Order, dated and May, ^ of the Bombay 
High Court (Nagpur Bench) at Nagpur in Criminal Appeal No. 234 ol igb2. 

M. A r . Phadfo and Naunitl Lai, Advocates, for Appellant. 

0 . P. Rana, Advocate and B. R. G. K. Achar, Advocate for R. H. Dhebar , Advocate, 
for Respondent. 

The Judgment of the Court was delivered by 

Subba Rao, J.- This appeal by certificate issued by the Hi f 
at Bombay raises the question of the construction of some o p 
Bombay Prohibition Act, 1949, hereinafter called the Ac . 

• On 12th June, 1961, Vy ay ^ ^ 

cated._ In thejeep there was also M^fsSate, First Class, Akoll, under 

Vijaysing was prosecuted before the Judicial M g . The id Mag j st rate 

section 66 (1) {b) and section 85 0 (0,(2) fection 85 (1) (r), (a) and 

convicted the appellant bodi under section 66 (1) {bj and 8s (1) (1) of 

(3) of the'Act, but sentenced Mm only under KCUemt* ^SttS th/ ipjAnt 
the Act. On appeal, the learned sentence tinder 

under section 66 (1) ( b ) of the Act, but confirme Sessions Tudge acquitting 

section 85 (1) (1) thereof. Against tlte judgment of die 

the appellant imder section 66 (1) (b) of the Ac V vict ; on under section 85 (1) 

an appeal to the High Court ; and against the order ofconvicuon ^ ^ 

(1) of the Act the appellant preferred a revxsio ea i^y e d by the State and 

Court heard both the matters together and alloi sed ^ ppc iiant. In the result 
dismissed the revision petition preferred by 1 Tudse under section 66 (1) 

it set aside the order of acquittal made by the S ^?“JSSor 3 monthS ^ 
{b) of die Act and sentenced the accused to rigorou P p f the accused under 
a fine of Rs. 500 and confirmed the conviction and sentence 01 
section 85 (1) (1) of the Act. Hence the present appea . 

• j ns several contentions for 

Learned Counsel for -the appellant raise now proceed to deal with 

dislodging the judgment of the High Court. 

them in the order in which they were addressed 0 • . ^ ^ ct a q 

The first contention mav be put thus. ^medicinal preparation; if he 

that an accused need prove is that he has consu d : c ; na l preparation is fit for use 
established that, the burden of proving that the p resent case the accused 

as an intoxicating liquor shifts to the prosecu 10 _ • , - s „ w hich is a medicma 

has established that he had taken “ Tincture g dt f or use as an mtoxi- 

preparation, but the prosecudon failed to prov 

eating liquor. - . . rplevan t provisions. 

To appreciate this contendon it is necessary to no ice 

Under section 66 (i) of the Act, _ n f anv ru1e regulation or .order 

" Whoever in contravention of the provisons of this ct, or ;nt0> . ican ’ t shall, on conviction, 

made consumes.... V*** a ter m which may extend to six mo 

be punished for a first offence, with imprisorm n „ 

a nd with fine which may extend to one thousan . V h" S any liquor ; and 

“ Intoxicant ” is defined to mean, among o liquids consisting of or 

“liquor” is defined to include, amon S f h “ ’ erson shall consume or use 

containing alcohol. Under section 13 “thing in Chapter III stall be 

liquor. Relevant part of section 24-A enac containing alcohol whic 

deemed to apply to any medicinal prep 
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unfit for use as mfoxtcating liquor The ct of these sections, in so for as they 
are matenal for the present case is that if a person consumes liquor, it, any 
c TZ ta f oT or “"toimng alcohol, he commits an ofiencc under section 
tt» (i) oi the Act and therefore, is liable to be convicted thereunder But by 
kmoo of section 24 A ( 2 ) of the Act if it is established that the liquor consumed 
is contained in any medicinal preparation which is unfit for use as intoxicating liquor, 
do« nn t Trfr!i 0n . ° f SU £ h h Vf or ,s , not an offence under the Act, for the Act itself 

of b^rdc^of proofa'^mle later 12 ° nS W * ^ to the 1“ 

cons,^^ T f °T d ! v thl3 P 50 ™ ay now be notiCtd The accused says that he 
om ofwh.rh hlT W t Z ’ n f bcns a , nd Produced before the police a sample bottle 
S lnlwrt L tV H ni had C °^ med ‘ Tincturc Zingcberis ” A sample of the liquid 
wSl? n ,£2 T 5 C Ch S I ?, ,Cal Ana,yscr H » re P OT t shows that the liquor was a 
contn? 3 «lT C BP r?i$ <Ti ncturc Ziehens Mitis) , absolute alcohol 
content nf thJ*\ J' 00 * V/V The report further states as regards alcohol 
alcohol though Sh 1 * hc Sam Pj e conta,ncd 9 ° o per cent of V/V of cth 5 f 
l f B r P 1 T ,T rc36 to 9 ° P cr c ™t V/V “ The analysis has also 

tt^S^W**"***'** wight per ml at 20 degrees 
With TiVir-rrb’i^ « / n opinion of the Cliemical Analyser, the sample complied 
found th,T,r^ specifications On the basis of the report, the High Court 
Bntish Pharmam a ’ ed co " su ! ncd a medicinal preparation which was listed in the 
orqo^cem vX ' vhlch had alcobo1 stents to the extent 

Maharashtra examined!^ a c ° ’? The Chemical Analyser to the Government of 
appW ‘ ^ token from the body of the accused by 

sample blond of the ' Ctt ? s melbod and gave his report to the effect that the 

The High Q>m aL SSSj 1 f’ n ,v' ncd ° 707 T g por “ nt w/v of '*>> a '“ I ‘ o1 

lion on takmpa normal *?V be cx P^T t evidence that blood alcohol conccntra 
cent W/V and the are 036 f^ u V'? ? re Zmgeberis Mitts would be about o 007 per 
ZtngttberTto “ ^ 4 *°"“ ha 'S taI "” ™«Uy “ l >™ t '> 5 «" ofTmmrt 
Chemical Analyser On “"m' of o 207 per cent found m his blood by die 

also found totTmctSS 7 5 b 3 ™ oOhe eydence of Dr Desmulh, .he High Court 
consumed for intmcation^Sw“ , M,tlS WIU “ B re P* I *t“”> svhich might be 
other harmful effects wou,<i not be accompanied by any 

esodence that the smd „ , ~ ° ,h ' r h 5 nd acm >" 1 h “ adduced any 
as an mtomcartng hqu» a m ' d ‘ c ™ 1 preparation which .s unfit for use 


this case tnl/ has erto bacons F ro ^ cut,0 o has discharged its burden of proof tr 

Court Section 66 (a) o?X ISf 1 sS.ch'he”” ° r “ ,d fact5 fo “ nd by ,b ? H ‘ S ! 
reads thus ^ ’ which bears on the question of burden of proof 


ofiujM^tmp) w ** crc In ,? ny tr,aI ofan °^~ nrr - ™ [Itr chuse 

that the accused person consumed 


1 quor and it u proved that t h? c oncen 1 A? ,C |* n u u a ^ c K c d that the accused person consume 
than 0 Oj p-r e'ent 3^ ^ohol.nthe blood of the accused person » not k 

nvdicinal or to let preparation __ J >ur ^ en PfOvinc that the liquor consumed was » 

contravention of the Act or a n v Rule. , < '° nla,n,n g alcohol the consumption of which is not >fl 
accused person and the Court shall m the S »h^°“ V 0 l dws ma<Ie ‘hereunder, shall be upon ,he 
It has been l , absence of such proof presume the contrary 

the concentration ofalcohoT^ Im bwfa^^ pcrS ? n consumed bquor and that 


the concentration of alcohol m i,,, Vi C f ccused person consumed liquor and that 
sol ume So m terns of bI °^ ' v « ™re than o 05 per cent weight in 

S*”*? that the liquor consumed w« i melS°lfI° r . thC Act tflC bui SS n f 


proving that the liquor consumcd^^ scct ' on 66 of tIie Act the burden of 
the consumption of svhich was not ™ f med,c,na ^ P re paration containing alcohol 
thereunder, shifted to the accuswf ™£ aVCnt ' ‘S 1 ° f thc Act ‘ cf c or the Rules made 


thereunder/ shifted t^*^!iSi l COn « lvenb S 1 , of thc Act ‘ ct c or the Rules made 
proving, infer alia that the 1 could have discharged this burden by 

had taken svas unfit for use as ™ Preparation containing alcohol svhich he 

ed, as under section 24 A of the bqu , < ?V ,f 50 muc ^ had been establish 

preparations the accused sihhm /mT Att ltsc)f does not apply to such medicinal 
I he High Court foSS t&TtiL f°? mitted ofTence under the Act 

that Tincture Zingeberis Mitis was had n0t pIaccd an > naatenal to prove 

S %as “"nt for use as an intoxicating liquor , indeed, 
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f i t accepted the evidence adduced on behalf of the prosecution and held that it was 
t fit for use as an intoxicating liquor. In this ease not only the accused failed to 
I discharge the burden so shifted to lum by the statute, but the prosecution had also 
' established that the said medicinal preparation was fit for use as an intoxicating 
l ii qu or Reliance is placed bv the learned Counsel for die appellant on the decision 
1 of this Court in The State of Bombay ( now Gujarat) v. jVarandas Mangdal Agarwal \ 

’■ wherein it teas held, in the circumstances of dte case, that it was for the Mate to 
! prove that the medicinal preparation was not unfit for use as intoxicating liquor. 

! But that decision was given on the relevant provisions of the Act before it was 
‘ amended by the Bombay Act XII of 1959- Section 66 (2) was added by the said 
, Act which in express terms states that in the circumstances mentioned in thesub- 
t section the burden of proof.shifts to the accused. The said decision cannot, there- 
, fore, be invoked in the changed circumstances. The present case falls to be 
i decided on the interpretation of section 66 (2) of the Act. We, dierefore hold 
' that the High Court came to the correct conclusion on the question of burden of 
j proof and gave its finding on the evidence adduced before it. 

It was then argued that even if the burden of proof in the circumstances of 
- the case shifted to the accused that burden was discharged by reason of ^section 6 -a 
| of the Act. Under section 6-A of the Act for the purpose of enabling the State Gov 
j eminent to determine whether any medicinal preparation con aimng a 
I article fit for use as intoxicating liquor, the State Goycinm g j 

i Board of Experts ; and under sub-section article mentioned in 

to advise the State Government on the question w 1 , rlcter- 

sub-section (1) of section 6-A is fit for use as mtoxica ing q ie contrary 

mination of the State Government that it is so fit, sue 1 ai ic ’ , , section 

is proved, be presumed to be fit for use as intoxicating liquor. Under sub section 

(7) thereof, 

, j . aforesaid any article mentioned in sub- 

“ Until the State Govcrnmeut has dctermin - article shall be deemed to be unfit for 

section (1) to be fit for use as intoxicating liquor, every suen aruc. 

such use ”. 

On the basis of this section, the argument proceeded^ thm the^State 

Government did not determine under ^^ ^ting liquor and, therefore, the 
Zingeberis Mitis” was fit for use as 1 - w ° it]l V result the burden 

said article shall be deemed to be unfit for sucl , t he Act was statutorily 

which shifted to the accused under section 66 (2) of ^^"tunatdy this 
discharged. There is considerable force m this a . = notMng on thc record to 

point was raised only for the first time before • , • j ar ticle is fit for use 

show that the State Government has not dec! e t hc appropriate time, 

as intoxicating liquor. If this question had .been .raised g^tn PPJ^^ the 

the relevant material would have been placed filing of the appeal or 

argument was raised, no attempt was made cvn^ material before this Court to 

even at the time of the arguments to place tn permit the appellant to 

sustain the said legal argument. We ’ ricular ] y when there is utter lack of 

raise the point for the first tune before us, pa Y 

factual basis. 

, ^ ic that the High Court came to the 

The next argument of the learned Couns - j t j s sa id that the prosecu- 

conclusion it did on irrelevant evidence nas ct u re Zingeberis Mitis” was not 

tion did not adduce any evidence to prove a . differently, the argument is that 
unfit for use as an intoxicating liquor. f os , consumption of a medicinal 
unless it was established by the prosecution r t j ie pers on consuming it, it 

preparation had no harmful effects on the intoxicating liquor. In the present 

could not be said that it was not unfit for us tt cture zingeberis Mitis ” was a 

case the High Court found on the evidence mat intoxication would 

preparation which might be consumed for .ntoricat iona_ ; 

17^, M.LJ. (CL) 649 : (.962, 2 S.O.J. 5,2 . (,962) S„ W . > >5- 
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not be accompanied by any harmful effects This contention, therefore must be 
rejected 

The last argument turns upon the provisions of section 85 (1) (t) and (2) of 
the Act The relevant part of section 85 reads 

* (1) Whoever in any street or thoroughfare or public place or in any place to which the public 
have or are permitted to have access— 

(1) u drunk and incapable of taking care of himself 

(2) In prosecution foraji offence under tub-section (I) it shall be presumed until the contrary 
11 proved that the person accused of the said offence has drunk 1 quor or consumed any other intoxicant 
for the purpose of being intoxicated ajid not for a medicinal purpose 

It was contended that section 85 of the Act laid down two conditions namely, that 
the accused should have been drunk and incapable of taking care of himself and 
also that he should have taken the dnnk for the purpose of being intoxicated and 
not for a medicinal purpose This conclusion the argument proceeded would flow 
from sub-section (2), for otherwise so it was said the presumptive rule of evidence 
enacted m sub section {2) would be unnecessary and even irrelevant if the purpose 
mentioned therein was not an ingredient of the ofTence 

This raises an interesting question of law, but, in view of the finding of fact arnv 
ed at by the High Court it does not call for a decision in this appeal Assuming 
without deciding that the argument has some substance, the finding of the High 
Court satisfies the test suggested by the argument Whatever meaning is given to 
the expression* drunk ,m this case there is clear evidence that the accused had taken 
the dnnk. for the purpose of intoxication and not for medication and that under the 
influence of dnnk he had rashly driven his jeep into the office of the District 
Supenntendent of Police and dashed it against the wall of that office He was drunk 
and was, therefore, incapable of taking care of himself On the facts found the 
High Court rightly held that the accused committed an offence under section 
(1) of the Act. 

In the result, the appeal fails and is dismissed 
VK. 


Appeal dismissed 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

' Present - — P. B. Gajendragadkar, Chief Justice, J. C. Shah, S. M. Sikrt, 
V. RamaSWAMI and p. Satyanarayana Raju, JJ. 

B. R. Shankaranarayana and others 
v. 

The State of Mysore and others 
(In all the Appeals) 


. . Appellants * 
Respondents. 


(in au me 

, ,, , vry of 1961)— Constitutional validity— Act if voi 

Mysore Village Offices Abolition Act {XIV oj mu 

colourable legislation. jg bdng within the competence of 

the ”« 0301,01 bB hdd l ° ^ 3 Pi6Ce ^ COl ° Urable 168,5 " 

1,011 Principte of hered Uy is applicable ^ D ‘ StrlCtS ° f S ° Utb 

Kanara and those offices are also a o >s 9th December,1963, of the 

Appeal, from the Judgment and Orfer,d ^ h j : ’ 157 and 177 or 1963, 

Smf^ddatS Senary, 1964, in Writ Pe.it.on No. 351 

X7Z f j,! sMz 

Appellants Nos. 1 to 4 7, 8 10 t. ^ ^ 37 t0 39, 41 to 46 49 to 

SEtto 3 « “ 18 ' of 1965) 

SdAppelUnts (in C.A. No. 194 of^ Uants Nos . ! to 3 (in C.A. 

S . a. Javali and R. B. Datar, Advocates, for App 
No. 190 of 1965). T d - r B ' n L. Iyengar and 

B R% K k.AchT y ^ o^atefwithS, for Respondent (in all the Appea s). 

The Judgment of the Court was d °J , ^ e ^ y cert;ficate granted by th ® Higb 

Satyanarayana ^^“’^JestiSn^fthe Constitutional validity of the ysore 
Court of Mysore raise 1 the ques of 1961) . 

Village Offices Abohtion Act, ( Reorganization Act, 1956 a new 

By virtue of , th e [ ^^Mysore was formed oompnsmgthe^err^orm^^^ of 

S3SKS assa a 

the new State of Mysore enacted th y ^ Act _ It received the «*“ State 

(3) of notification. 

President on 8th Ju ‘ y ’,^ for tbe commencement of the a J the said Act 

t^r a y°n,°d°.o by .be Preside.., g S'of t^Co^lfUon an dcnhe, 
powers vested in him under pr ' 21st January!!^- 

S. c, J.— 43 
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powers enabling him in that behalf, framed Rules called “The Mysore Genera! 
Service (Revenue Subordinate Branch) Village Accountants (Cadre and Recruit- 
ment) Rules, 1961,” in order to make recruitment to the posts of Village Accoun 
tants The Rules regulated the pay and other conditions of service of the Village 
Accountants 

By a notification issued on 6th January, 1963, the Government of Mysore 
directed the Deputy Commissioners to appoint persons recruited under the Rules 
and relieve the then holders of their offices and if the number of candidates fell 
short to continue the existing holders in their post There was a further direction 
that other village officers, >iz , patels, thoties and talaries whose posts were also 
abolished under the Act should be continued in their present posts pending consi 
deration by the Government of the question as to whether they should be 
continued 

The appellants have filed petitions under Article 226 of the Constitution m 
the High Court of Mysore for the issue of writs of prohibition and certiorari decla 
ring the impugned Act to be illegal, unconstitutional and void Among the peti 
tioners who are the village officers of the new State of Mysore are shanbhogs, 
patels and village kamaras In the writ petitions filed by them, they have 
impugned the validity of the Act The grounds raised are common and the reliefs 
claimed arc also identical In the main, the appellants attack the validity of the 
Act on the ground that it is 3 piece of colourable legislation Para 9 of the 
affidavit filed in Writ Petition No 393 of 1962 which is typical of the other writ 
petitions, states the ground m the following terms 

though the object of the Act is to abolish the offices which are held hereditarily In 
fact what is being sought to be done is to extinguish the right of the present in cum ben s and 
thereafter to appoint persons to be recruited by the State Government This is evident from the 
Rules called * Mysore General Services Rules (Revenue Subordinate Branch) Village Accountants 
(Cadre and Recruitment) Rules of 1961 dated 29th November, 1961 Thus, the posts are not 
bong abolished but by a colourable exercise of power the respondent is seeking to remove the 
present incumbents to enable it to appoint persons of ha cboce for this reason also the 
impugned Act and the Rules are illegal ultra vfrej aDd unconstitutional as being a colourable 
exercise of power done with the mala fide intention of depriving persons like me of our fuOda 
mental ngbts under the Constitution M 

We may now examine the provisions of the Act The Preamble reads 

* Whereas it is expedient in the public imtcrest to abolish the village offices which were held 
henditarfly before the commencement of the Constitution and the emoluments appertaining 
thereto in the State of Mysore and to provide for matters consequential and incidental 
thereto " 

Section 2 (l)(e) defines ‘emoluments’ as meaning (i) lands , (n) assignments of 
revenue payable in respect of lands , (m) fees in money or agricultural produce , 
and (iv) money, salaries and all other kinds of remuneration granted or continued 
m respect of, or annexed to, any village office, by the State Section 2 (l)(g) 
defines ‘holder of a village office or ‘holder* to be a person having an interest in 
a village office under an existing law relating to such office Sub-clause ( n ) of 
section 2 (1) defines “village office as follows - 

• • village office means every village office to which emoluments have been attached and 
which was held hereditarily before the commencement of the Constitut on under an existing law 
relating to a village office for the performance of duties connected with the admin stration or 
collect on of the revenue or with the maintenance of order or with the settlement of boundaries 
or other matter of civil administration of a village whether the services originally appertaining 
to the office continue or have ceased to be performed or demanded and by whatsoever desigpa 
tion the office may he locally known.” 

Section 4 provides fur the abolition of all village offices together with the incidents 
thereof Sub-section (1) of section 4 provides that all village offices shall be 
abolished , sub-section (2) that all incidents appertaining to the said village offices 
shall be extinguished, and sub-section (3) that all land granted or continued m 
respect of or annexed to a village office by the State shall be resumed and shall 
be subject to the payment of land revenue as if it were an tmalienated land or 
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ryotwari land. Sections 5 and 6 provide for the regrant of those lands to the 
holders of the village offices subject to the payment of occupancy price. 

Section 7 regulates the eviction of unauthorised holders and regrant to them, 
in certain circumstances, of land resumed under section 4. Section 7 makes 
applicable the existing tenancy laws to the lands regranted under sections 5 to 7. 
Section 9 provides for relief to the holders of village offices abolished under the 
Act of payment of certain sums in such manner and in such instalments as may 
be prescribed. Section 11 authorizes the State Government to make Rules for 
the purpose of carrying out the provisions of the Act. Section 12 provides 
for the repeal of the enactments specified in Schedule I, which are : The Mysore 
Village Offices Act, 1908 ; The Madras Hereditary Village Offices Act, 1895 ; The 
Bombay Hereditary Offices Act, 1874; The Bombay Hereditary Offices (Amend- 
ment) Act, 1886 ; The Madras Proprietary Estates Village Service Act, 1894 and 
The Madras Karnams Regulation,- 1802. 

As already stated after the Act received the assent of the President on 
8th July, 1961, the Governor of Mysore, in exercise of the powers conferred by 
the proviso to 'Article 309 of the Constitution and the powers vested in him 
under the various Acts referred to in the notification, made Rules entitled the 
Mysore General Services (Revenue Subordinate Branch) Village Accountants. 
(Cadre and Recruitment) Rules, 1961. The Rules provide for the recruitment 
of Village Accountants and their conditions of service. They provide for the 
creation of a carde of Village Accountants which shall be district-wise. The 
Village Accountant is to be the ex-officio Panchayat Secretary. Provision is also 
made in the Rules for the minimum qualifications for recruitment, the method of 
recruitment of Village Accountants and their training. 

Now, Mr. Rama Jois and Mr. R. B. Datar, learned Counsel for the 
appellants, have not questioned the legislative competence of the Mysore 
Legislature to enact the impugned Act. That being so, the petitioners can 
succeed only if they can establish that the provisions of the Act constitute a 
piece of colourable legislation. In K. C. Gajapati Narayan Deo v. The State of 
Orissa 1 it was contended that the Orissa Estates Abolition Act, 1952, was a 
piece of colourable legislation and as such void. Dealing with this argument, 
Mukherjea, J., (as he then was) stated, at page 10 as follows: 

“It may be made clear at the outset that the doctrine of colourable legislation does not 
involve any question of bona fides or mala fides on the part of the Legislature. The whole 
doctrine resolves itself into the question of competency of a particular Legislature to enact a 
particular law. If the Legislature is competent to pass a particular law. the motives which 
impelled it to act are really irrelevant. On the other hand, if the Legislature lacks competency, 
the question of motive does not arise at all. Whether a statute is constitutional or not is thus 
always a question of power. A distinction, however, exists between a Legislature which is 
legally omnipotent like the British Parliament and the laws promulgated by which could not be 
challenged on the ground of incompetency, and a Legislature which enjoys only a limited or a 
qualified jurisdiction. If the Constitution of a State distributes the legislative powers amongst 
different bodies, which have to act within their respective spheres marked out by specific 
legislative entries, or if there are limitations on the legislative authority in the shape of funda- 
mental rights, questions do arise as to whether the Legislature in a particulare case has or has- 
not, in respect to the subject-matter of the statute or in the method of enacting it, transgressed 
the limits of its constitutional powers. Such transgression may be patent, manifest or direct, 
but it may also be disguised, covert and indirect and it is to this latter class of cases that the 
expression ‘ colourable legislation ’ has been applied in certain judicial pronouncements. The 
idea conveyed by the expression is that although apparently a Legislature in passing a statute 
purported to act within the limits of its powers, yet in substance and in reality it transgressed 
these powers, the transgression being veiled by what appears, on proper examination, to be a 
mere pretence or disguise. As was said by Duff, J., in Attorney-General for Ontario v. 
Reciprocal Insurers and others-: 

‘ Where the law making authority is of a limited or qualified character it may be necessary 
to examine with some strictness the substance of the legislation for the purpose of determining, 
what is it that the Legislature is really doing.’ „ 


1. (1953) S.C.J. 592: (1954) S.C.R. 1 (10). 


2. L.R. (1924) A.C. 328, 337. 
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In other words it is the substance of the Act that is material and not merely the former 
outward appearance and tf the subject-matter in substance is something which is beyond the 
powers of that Legislature to legislate upon the form in which the law is clothed would oot 
save it from condemnation The Legislature cannot violate the constitut onal prohibitions by 
employing an md red method 

Ta Gullapalh Nagesnara Rao v Andhra Pradesh State Road Transport 
Corporation 1 this Court at page 329, after quoting the observations made by 
Mukherjea J cited above, said as follows 

The legal posit on may be briefly stated thus The Legislature can only make laws with o 
its leg slattve competence Its legslative field may be circumscribed by specific legislatve 
entries or 1 mited by fundamental r gtits created by th" Constitution The Leg stature cannot 
over step the field of its competency d rectly or indirectly The Court will scrutinize the law to 
ascertain whe her the Legislature by device purports to make law which though in form appears 
to be within its sphere in effect and substance reaches beyond it If in fact it has power to 
make the law its motives in making the law are irrelevant 

On an examination of the material provisions of the impugned Act it is dear 
that its object and intendment is to abolish all the hereditary village offices, viz, 
patels shanbhogs, etc , which were held hereditarily before the commencement of 
the Constitution and the emoluments appurtenant thereto 


In Dasaratha Rama Rao v State of Andhra Pradesh * this Court held that 
section 6 (I) of the Madras Hereditary Village Offices Act (III of 1895) in so far 
as it makes discrimination on grounds of descent only is violative of the funda 
mental right under Article 16 (2) of the Constitution and is void There, this 
■Court pointed out that the office of Village Munsif under the said Act was an 
office under the State within the meaning of clauses (1) and (2) of Article 16 
At page 572 it was observed as follows 

‘ We ate of the view that there it nothing in the nature of the office which takes U out of 
the ambit of clauses (I) and (2) of Article 16 of tbe Constitution An office has its emoluments 
and it would be wrong to hold that though the office is an office uader the State, it is not 
within the amb t of Article 16 because at a time prior to the Constitution the law recogn sed a 
custom by wh ch there was a preferential right to the office in the m-mbers of a particular 
family The real question is— is that custom which is recognized and regulated by the Act 
■cons stent with the fundamental right guaranteed by Article 16? We do not agree wuh learned 
•Counsel for respondent 4 that the fam ly bad any pre existing right to property in the shap- of 
-emoluments of the office independent or irrespective of the offi-e If there was no such pre 
■existing right to property apart from the office then the answer must clearly be that Article 16 
■applies and section 6 (I) of the Act to so far as it makes a d scnmination on the ground of 
descent only u violative of the fundamental right of the petitioner ” 

In the territories forming part of the present State of Mysore, in the districts 
of South Kanara and Coorg the village offices were filled by persons belonging 
to a particular family They had a preferential right to be appointed to those 
posts tf they possessed the prescribed qualifications In Dasaratha Ram Rao's 
ease,* this Court held that a Jaw which recognised the custom by which a 
preferential right to an office vested in the members of a particular family was 
■violative of the fundamental right guaranteed by Article 16 The Act, in 
abolishing aU the hereditary village offices merely gave effect to the principle 
established by the said decision 


Learned Counsel for the appellants has fairly conceded that the Act is 
within the legislative competence of the State Legislature But he has questioned 
the validity of the Act on the ground that it is a place of colourable legislation 
It is stated that though the declared object of the Act is to abolish the offices 
which were held hereditarily, in fact what is sought to be done is to extinguish 
the NgM of the present incumbents and thereafter appoint persons to be recruited 
by the State Governm-sat. P-etyvag upon tbe Ru',« made under the Act as 


1 (1959) S GJ 967 (19J9) 2 An W R.(S 
156 (1959) 2 MU (SC) 156 1959 S 
(!)SCR 319(329) 


2 I MLJ (S C)63 (1961) 1 An- 

WR-(SC) 63 (1961) l SCJ 310 
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supportm g ins contention, learned Counsel for the appellants has argued that 
me posts are not being abolished but by colourable exercise of power the State 
government is seeking to remove the present incumbents to enable it to appoint 
persons of its choice. We are unable to accede to this contention. 


As pointed out by this Court in Gajapati Narayan Deo's case, 1 the whole 
doctrine of colourable legislation resolves itself info the question of competency 
ot a particular Legislature to enact a particular law. If the Legislature is compe- 
tent to pass the particular law, the motives which impel it to pass the law are 
really irrelevant. It is open to the Court to scrutinize the law to ascertain whether 
the Legislature by device, purports to make a law which, though in form appears 
to be within its sphere, in effect and substance, reaches beyond it. 

Beyond attempting the argument that the impugned Act is a piece of 
colourable legislation, learned Counsel for the appellant has not succeeded in 
substantiating his contention that the Act and the Rules made thereunder are 
merely a device for removing the present incumbents from their office. The 
provisions of the Act and the Rules made thereunder plainly provide for the 
abolition of hereditary village offices and make those offices stipendiary posts. 
The Act makes no secret of its intention to abolish the hereditary posts. 


It is argued that even after abolition, the same posts are sought to be con- 
tinued. It is no doubt true that the names of the offices have not been changed 
but there is a basic structural difference between the posts that have been abolished 
and the posts that have been created. The posts created by the new Act are 
stipendiary posts. They carry salaries according to the grades created by the 
Rules. The incumbents are transferable # and their service is pensionable. Different 
qualifications are prescribed for the new posts. From a consideration of the 
incidents attaching to the new prints it is clear that the old posts have been abolished 
and new posts have been created and that the whole complexion of the posts has 
been changed. 

The result is that in our opinion the impugned Act cannot be held to be a piece 
of colourable legislation and as such invalid. 

Now we may deal with Civil Appeal No. 190 of 1965. In the affidavit filed 
insipport of Writ Petition No. 177 of 1963 out of which the above Civil Appeal 
arises it has been stated that the Madras Hereditary Village Offices Act (III of 
1895) does not in terms apply to the village offices of the district of South Kanara, 
that its principles have been observed in common practice by the revenue 
authorities, and that their appointments are governed by the Standing Orders of 
the Madras Board of Revenue which have not been repealed by the Act. The 
petitioners’ case is that a consideration of the Madras Board’s Standing Orders 
would show that the post of karnam is a civil post coming within the ambit of 
Article 311 and that therefore the abolition of their posts in effect amounts to 
‘removal’ within the meaning of that Article. 

It is no doubt true that the Madras Village Offices Act, 1895, does not apply to- 
South Kanara District, but the hereditary principle has been applied to village 
offices in the South Kanara District in accordance with the instructions contained 
in the Madras Revenue Board’s Standing Orders and the impugned Act has 
abolished the principle of heredity in making appointments to the village offices. 
Learned Counsel for the appellant has argued, relying on the decision of the 
Privy Council in Musti Venkata Jagannadha v. Musti Veerabhadrayya 2 , that the 
karnam under the Madras Karnams Regulation is a personal appointee and that 
there is no absolute right of hereditary succession to that office, and that the 
principle of heredity does not apply to that office. The correct position with regard 


2. (1921) 41 Mad. L.J. 1 : L.R. 48 I. A. 244r 
I.L.R. 44 Mad. 643. 


1. (1953) S.C.J. 592: (1954) S.C.R. 1. 
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(shanbhogs) in South Kanara District, will be evident from the follow 

mg extracts 

readsas'fbllows ° f ^ B ° ard ° f Revenuc ’ Madras > dated 2 1st November, 1868, 

hered taw w F an l ra ar ', not hereditary by law but good policy requires that the 

order that of observed as far as the efficiency of ad it n.s trad on perm ts in 

mwiof BMdao^i' SL* m i e m3 l b!: enhanced as much as poss ble and that the services of 
bl procured 1 2 whora *e emoluments of the Office alone would not attract may 

Standing Order, oated 7th July, 1883 of the Collector, South Kanara, reads 
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xs thVthe 8 he r orth^?«, . h po,ts , of Village Officials, the principle to be invariably followed 
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3 oi me neir or me lifetime or the dism ssed incumbent as the case may be • 

Stand, „g Order dated 24th August, 1882, of the Collector, South Kanara, 
the CoIlStr l' SB m'Z OrS f “‘“" be reflated on the principle set forth in 
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district Of South Kanara «vh^.s. Ve n0t bccn rc P® aIcd ln their application to the 
make any Serence s^V ^ i ,S ?°* »*!? of ‘ he State of Mysore, will not 
heredity underlying the MadY Stand ' D £ Orders recognise the principle of 

the nn^S XSwwS J'? 5 ' S®" 5 Acl The Schedule *° 
and th? Madras R^fahM ™ Hered, tao- V.llage Offices Act 
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father. Where he attained majority only in 1943 he cannot be entitled to change his domicile 
before that date. He has to establish the change in domicile by proving that after 1943 and 
before 21st November, 1949, (when Article 5 of the Constitution came into force) he had proved 
the intention of making India his home. In his application for passport he had descrioed 
himself as an Iranian National and since 1949 in his application for residential permits and 
extension thereof he described himself as an Iranian National. There was, therefore, no 
evidence of any intention to change his domicile. An Indian citizen cannot be a national of 
another country. Residence alone is insufficient evidence to establish acquisition of a new 
domicile; there has also to be proof that the residence in a country was with the intention of 
making it that person’s home. Of such intention there is little evidence in the case. From the 
mere fact of a foreigner (Iranian) taking over or becoming partner in a restaurant business in 
India, it is impossible to hold that he had decided to make India his home. 

Appeal by Special Leave from the Judgment and Order, dated the 3rd 
October, 1962, of the Bombay High Court in Appeal No. 295 of 1960 from 
Original Decree. 

S. J. Sorabjee, G.L. Sanghi, B.R. Agarwala, and Miss M.S. Patel, Advocates 
and H. K. Puri, Advocate for Mjs. Gagrat & Co., for Appellant. 

C. K. Dapbtary, Attorney-General for India (B. R. L. Iyengar, Advocate, 
and B. R. G. K. Acliar, Advocate for R. H Dhebar, Advocate, with him), for 
Respondents. 

The Judgment of the Court was delivered by 

Sarkar, J. — The appellant, an Iranian national by birth, came to India from 
Yezd in Iran with his maternal uncle, an Iranian national, in 1938 when he was 
about thirteen years old. The record does not show on what passport he entered 
India. In January, 1945, he obtained an Iranian passport and went to Iraq on 
pilgrimage. This passport showed that he held an identity card, of the Iranian 
Government. On return from the pilgrimage, he was on 22nd March, 1946, 
registered under the Registration of Foreigners Rules, 1939, as an Iranian 
national. On 25th May, 1951, he obtained a residential permit under the 
Foreigners Order, 1938, permitting him to reside in India upto a certain date. 
This permission was extended from time to time at his request. On 2nd 
December, 1957, his last request was refused and he was ordered under the 
Foreigners Act, 1946, to leave India. On 14th December, 1957, he filed a suit 
in the City Civil Court at Bombay fora declaration that he was a citizen of India 
and for an injunction restraining the State of Bombay, the Police of Bombay and 
the Union of India from taking action against him on the footing that he was a 
foreigner and not a citizen of India. This suit was dismissed by the City Civil 
Court and an appeal by the appellant to the High Court at Bombay also failed. 

He has now appealed to this Court with Special Leave. 

The appellant bases his claim to citizenship of India on Article 5 of the 
Constitution. Under that Article every person who had his domicile in the 
territory of India and had been ordinarily resident there for not less than five 
years immediately preceding the commencement of the Constitution was declared 
to be a citizen of India. Article 5 of the Constitution came into force on 
21st November, 1949. It is not in dispute that the appellant had been 
ordinarily resident in the territory of India for over five years before 
21st November, 1949. The only question in this appeal is whether he had his 
domicile in the territory of India on that date. 

When the appellant arrived in India he was a minor. His domicile was, 
therefore, that of his father which was Iranian. This is not disputed. The 
appellant contends that he had changed his Iranian domicile into an Indian 
domicile prior to 21st November, 1949. The onus of proving the change of 
domicile is, of course, entirely on the appellant. Such change can be proved if it 
is established that the appellant had made up his mind to make India his home. 
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that is to say, remain in India permanently The facts established are that since 
1938 excepting for a visit to Iraq lasting about a year he has all along been a 
resident of Bombay It is well established that residence alone is insufficient 
evidence to establish acquisition of a new domicile, there has also to be proof 
that the residence in a country was with the intention of making it the person’s 
home. 

Now on the question of intention of the appellant to make India his home, 
there is very little evidence The evidence shows that after his arrival in India 
the appellant was put in a school but before he attained majority he took up the 
job of a cashier in a restaurant in Bombay He attained majority sometime in 
1943 Prior to that he was not entitled under the law to change his domicile 
He has to establish the change m domicile by proving that after 1943 and before 
21st November, 1949, he bad formed the intention of making India his home 
There is very little during this short period from which one can draw an inference 
that he had intended to change his domicile He was then quite young During 
this period he left India on an Iranian passport declaring himself to be an 
Iranian national On his return he was registered as an Iranian national on 
23rd March, 1946 These facts do not support the appellant It is said that he 
had done all these because under the law then obtaining he had no option It 
has however to be pointed out that it was open to him then, if he wished to 
change his nationality, to get himself naturalised as a British Indian subject under 
the Naturalisation Act of 1926 The only other fact which happened between 
1943 and 1949 to which our attention was drawn was that in 1947 he took over 
a restaurant business on royalty basis for a penod of three years From this 
fact alone it is impossible to hold that the appellant had decided to make Indrn 
his home We do not even know whether during this period he was economi 
cally independent or had his own residential establishment 

The conduct of the appellant subsequent to 1949 does not help to establish 
that he had earlier formed the intention to live in India for good As we have 
already stated, he obtained a residential permit and from time to time applied 
for its extension In these applications he described himself as an Iranian 
national. It was contended that this description does not militate against his 
claim to an Indian domicile It was said that a person may be a national of one 
country and have his domicile in another country Here however the question of 
domicile arises because on the basis of it the appellant claims citizenship of 
India. We are not aware that it is possible to be a citizen of India and a 
national of another country The decision of this Court in the Slate Trading 
Corporation of India, Ltd v Commercial Tax Officer 1 would indicate that that 
cannot he done It was there said at page 1818 

' All citizens are nationals of a particular State but all national* may not be citizens of the 
Slate.” 

It would follow from that that an Indian citizen cannot be a national of 
another State Therefore, when the appellant described himself as an Iranian 
national in his applications for a residential permit and for extensions thereof after 
1950, he was saying that he was not an Indian citizen If he was not an Indian 
citizen, he did not have an Indian domicile, for if he had such a domicile, he 
would have been a citizen of India These applications, therefore, furnish evidence 
that even after 1950 he was not of Indian domicile We may also mention that 
after 1950 he obtained a duplicate of his registration certificate under the Foreigners’ 
Rules as the original had been lost and in the application for it he described 
himself as an Iranian national Then we find that m one of the applications for 
extension of residential permit he had stated that he was desirous of staying in 
India for business and so, not for making it his home As late as 30th March, 
1957, he described himself as an Iranian national in the application that he made, 


1 (1963) 2 S C.J. 605 
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•purpose of satisfying himself as to the legality or propriety of tilth an order and to pass such Otde 
W relation thereto as he deems fit. No time limit is fixed thereunder for the exercise of his povrn 
of revision ^ 

Whether in a particular ease the Custodian General may entertain such a petition jiolwitluta»d 
ijig gross delay in instituting the proceed ngs is a matter within his discretion 

The Supreme Court in exercise of Its appellate jurisdiction under Article {136 of the Coniti u 
tion would not be justified m interfering with the order of the Custod an General in a matin 
essentially within his competence and relating to the exerase of his discretion however much the 
Court may disagree with him. 

By a chain of fictions (in Ord nances XII of 1 949 XXVII of 1919 and Act XXXI of I» 0) * 
thing done or an action taken under Ordinance XII of 1949 is to be deemed to be done or tains 
under the Act XXXI of 1950 

If fictionally the order of the Deputy Custodian is to be deemed to have been passed under the 
1950 Act as if that Act had been in existence on the date of tlic order the eonclus on is inescapable 
that that order would be subject to tie appellate or revuionary junsd etion of the Authoniy 
empowered which power may be deemed to have been in force at the t me tl e order was passed 
The rule enshrined in section C of the General Clauses Act 1897, appl ei only if 8 different 
intention does not appear Section 58 (3) of the I9a0 Act shows »uch d fferent intention in w &r 
as it directs that things done or action taken under the pnor Ord nance shall he deemed to be 
done or taken under the Act as if that Act was sn force on the relevant dale This is a dear 
departure from section 6 General Clauses Act The toe of the expression subject thereto in tfc c 
commencement of the positive part of section 58 (3) cannot attribute to the previous operat on *a 
ovemding effect so as to deprive the authont a under the Repeal ng Act of their power to cntertaO 
appeals and rcvjs ons which they possess by the express enactment that the -els done or actions laira 
arc deemed to be done under that Act. 

Further the 'Explanation' incorporated in section 27 by Act I of I960 that the Custodian 
General may exercise his powers under the section in relation to any property notwithstand rg web 
property has been acquired under section 12 of the D -placed Persons (Compejisat on and 
Rehabil tatum) Act (XLIV of t954) ind cates that it is still open to the Custod ar-Ceneral to 
exercise his powers of tevu on 

The Custodian-General had therefore the power to entertain the revision petition 
But the procedure followed by him u m gross violation of the rules of natural justice He vai 
not justified in acting on the ev dence sought to be brought on record for the fust t me in revision 
-without giving an opportunity to the appellant of meeting that evidence No party has » nght to 
adduce add iional evidence in revn on and that too copies of documents such a procedure U 
inconsistent with the procedure to be followed in a judicial trial 

The order appealed (torn rs set aside and the matter remanded to the Custod an-General fin 
proceeding according to law 

Appeal by Special Leave from the Judgment and Order, dated tbe 11th 
September, 1962, of the Custodian General of Evacuee Property, Department 
•of Rehabilitation, Ministry of Works, Housing and Supply, New Delhi ifl 
Revision Petition No 1209 R/UP/1961 

Gopal Singh, Advocate, for Appellants 

S T Desai, Senior Advocate, (OP Rana, Advocate, with him) for 
Respondent No 1 

N S Bindra, Senior Advocate (K S Chgwla and R N Sachthey, Advocates, 
with him), for Respondents Nos 2, 3 and 4 

The Judgment of the Court was delivered by 

Shah, J — House No II Katserbagh at Lucknow, was Since 1918 in the 
occupation of one Chowdhry Akbar Hussain After the partition of India, 
Chowdhry Akbar Hussain migrated to Pakistan By order dated 1 2th October. 
1949, the Deputy Custodian of Evacuee Property, Lucknow, m exercise of power 
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‘'“ D f er section 6 of the U. P. Administration of Evacuee Property Ordinance, I of 
wi i SS C0 . ntinue ^ t0 force by Central Ordinances XII and XX of 1949” declared 
No. 11, Kaiserbagh as ‘evacuee property*. No claim was preferred by any person 
m pursuance of this notification, and management of the property continued with 
the Custodian of Evacuee Property. Under V.P. Ordinance, 1 of 1949, as continued 
in force by Central Ordinances and Rehabilitation Act (XLIV of 1954), the Central 
Government by a notification, dated 27th May, 1955, acquired the property for 
the Central pool constituted under that Act. On 7th June, 1957, the property was 
put up for sale by public auction and was purchased by one Ram Chand Kohli. 

On 27th September, 1961, the State of Uttar Pra'desh applied under section 27 of 
the Administration of Evacuee Property Act (XXXI of 1950), invoking the revisional 
jurisdiction of the Custodian-General against the order of the Deputy Custodian 
notifying the property as evacuee property. The State of Uttar Pradesh claimed 
that the property belonged to the State and Chowdhry Akbar Hussain had no 
proprietary interest in the property and accordingly the Deputy Custodian had 
no power to declare it “evacuee property”. It was submitted that the State of 
Uttar Pradesh was not aware of the notification declaring the property to be 
evacuee property, nor of the subsequent proceedings and of the sale to Ram 
Chand Kohli. The appellants who are the legal representatives of Ram Chand 
Kohli contended, inter alia, that the petition was belated, and that in any event 
the property being of the ownership of Chowdhry Akbar Hussain it was lawfully 
declared evacuee property. The Custodian-General upheld theplea of the State of 
Uttar Pradesh, and set aside the order of the Deputy Custodian. With Special 
Leave the heirs and legal representatives of Ram Chand Kohli have appealed to 
this Court. 

We propose in this appeal only to deal with the plea of the appellants 
that the Custodian-General had no jurisdiction to entertain the petition filed by the 
State of Uttar Pradesh. If the appellants fail to establish that plea, the case 
must be remanded to the Custodian-General for re-trial, because we are of the 
View that the trial of the petition is vitiated by gross irregularities and breach of 
The rules of natural justice. 

Section 27 of the Administration of Evacuee Property Act (XXXI of 1950) 
authorises the Custodian-General at any time, either on his own motion or on 
application made to him in that behalf, to call for the record of any proceeding 
in which any Custodian has passed an order for the purpose of satisfying himself 
as to the legality or propriety of any such order, and to pass such order in 
relation thereto as he thinks fit. Section 27 does not prescribe any limit of time 
within which the power in revision may be exercised. The Custodian-General 
may call for the record of any proceedings of a subordinate officer at any time, 
and pass such order in relation thereto as may be called for to do justice to the 
parties affected by the proceeding. The powers of the Custodian-General are 
unquestionably judicial and normally he may not ‘be justified in entertaining a 
petition in revision which has been instituted after great delay, especially when 
titles of persons other than those directly concerned in the order sought to be 
revised, have intervened. There was in this case great delay in lodging the 
petition by the State of Uttar Pradesh invoking the jurisdiction of the Custodian- 
General. Notice of the order made on 12th October, 1949, was issued and there- 
after also there were several proceedings before the Custodian and the Settlement 
Commissioner in regard to the property. The authorities of the State appear to 
have betrayed gross negligence in protecting the public interest, if their case about 
the title of the State be true. But the Custodian-General appears to have been 
of the view that in exercise of jurisdiction conferred by statute the petition should 
be entertained and power under the Act be exercised. Whether in a given case, 
the Custodian-General may entertain a petition against an order passed by a 
subordinate authority, notwithstanding gross delay in instituting the proceeding is 
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a matter withm his discretion We do not think that in exercise of the appellate j 
jurisdiction of this Court under Article 136 of the Constitution we would be i 
justified in interfering with the order of the Custodian General in a matter which 
is essentially within his competence and relates to the exercise of his discretion, 
however much we may disagree with him 

The question which then must be considered is, whether the Custodian 
General had the power to entertain the petition under section 27 of the Adminis- 
tration of Evacuee Property Act XXXI of 1950, challenging the order passed by 
the Deputy Custodian on 12th October, 1949 It may at once be observed that 
the reference in the notification issued by the Deputy Custodian to U P Ordinance 
I of 1949 has been made on account of some inadvertence The notification was 
issued after the U P Ordinance expired and when Central Ordinance, XII of 1949 
was applied to the United Provinces by Ordinance, XX of 1949 The U P 
Ordinance, I of 1949, was promulgated by the Governor of the United 
Provinces on 22nd June, 1949 Shortly before the promulgation of that Ordinance 
the Governor General had in exercise of the powers conferred by section 42 of 
the Government of India Act 1935, issued Central Ordinance XII of 1949, called 
“The Administration of Evacuee Property (Chief Commissioners Provinces) 
Ordinance 1949 ’ This Ordinance was applicable in the first instance to the 
Chief Commissioners* Provinces of Ajmer Merwara and Delhi and it would be 
extended to any other Province by notification issued by the Central 
Government The Governor General issued on 23rd August, 1949, Ordinance 
XX of 1949, by section 4 whereof Ordinance XII of 1949, was applied to the 
Provinces of Madras and the United Provinces By section 6 of Ordinance 
XII of 1949 the Deputy Custodian was authorised to notify evacuee properties 
which had vested in him under section 5 of the Ordinance A person claiming 
any right to or interest in any property notified under section 6 could prefer a 
claim within 30 days or such extended time as the Deputy Custodian allowed 
that the property is not evacuee property or that his interest in the property u 
not affected by the provisions of the Ordinance The Deputy Custodian was there- 
upon required to hold an inquiry in the prescribed manner, and after taking such 
evidence as may be produced to pass an appropriate order An order passed by 
a Deputy Custodian on inquiry in the prescribed manner was appealable to the 
Custodian at the instance of a party aggrieved thereby section 30 (1) Tn e 
Custodian had also the power to call for the record of any proceeding which was 
pending or had been disposed of, by an officer subordinate to him, for the 
purpose of satisfying himself as to the legality or propriety of the order passed 
therein, and to pass such order in relation thereto as he deemed fit By sub- 
section (6) of section 30, subject to the provisions of sub sections (I) to (5) of 
section 30, any order passed by the Custodian, Deputy Custodian, Additional 
Custodian, Assistant Custodian or Authorised Deputy Custodian was declared 
final and not 1/able to be called in question in any Court by way of appeal of 
revision or in any original suit, application or execution proceeding 

On October 18 1949, the Governor General issued Ordinance XXVII of 1949 
called ‘The Administration of Evacuee Property Ordinance, 1949 ’ Under that 
Ordinance the Custodian could under section 7, after notice to the persons interested 
and after holding such inquiry into the matter as the circumstances of the case per 
mated pass an order declaring any property to be evacuee property, and on such 
declaration the property vested m the Custodian By section 24 any person aggn 
eved by an order made amongst other sections under section 7, could prefer an 
appeal to the authority specified in the section Section 27 invested the Custodian 
General with power at any time to call for the record of any proceeding in wbum 
any Custodian had passed an order in appeal under the provisions of Chapter V 
for the purpose of satisfying himself as to the legality or propriety of any such 
order and to pass such order in relation thereto as he thought fit and every order 
made by the Custodian General Custodian, Additional Custodian or Assistant 
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•Custodian was by section 28 dcefered „ ^ fn^any , origimi? suit ^appH call on or 

any Court by way of appeal or revision or nay r 8 XI *j of 1949 was 

execution proceeding. By sub - s J ct ’? n ^ Jided that notwithstanding the repeal 
repealed, and by sub-section (3) it _.p 1 ._ nrid : TltI i aw anything done or any action 
of Ordinance XII of 1949 or of any corresponding or laVV sha u be 

taken in the exercise of any power c< ?° f exer y cise 0 f the powers, conferred by 
deemed to have been done or taken incurred or proceeding commenced 

Ordinance XXVII of 1949, and any penalty incurred orj or procee 

under that Ordinance or law shall be deemed to b p Ordinance XXVII of 1949 
•ding commenced under ° rdw S ^ was done, action taken, penalty 
were in force on the day on which such th ng ^ xxvn of 1949 was repealed 
incurred or proceeding commen e . ct (XXXI of 1950). The scheme of 

by the Administration of Evacuee P P y Adn fi mstra tion of Evacuee Property 
This Act was identical with the scheme of dm Custodian to notify 

•Ordinance XXVII of 1949. Section 7 conferred power ^ operty . Any person 

any property, after holding an 'n^'^uld under section 24 prefer an appeal o 
aggrieved by an order under section 7, rev isional jurisdiction was conferrc'l 
•the specified authority. By f . ctl< ?“ *^li lar t0 section 27 of Ordinance XXVII 
upon the Custodian-General in ^ r “ S de by t he Custodian-General, Custodian, 
of 1949, and by section 28 every order “ f ^Custodian, Deputy Custodian or 
Additional Custodian, Authorised D pu y sl prov ided in Chapter V 

Assistant Custodian question in any Court by way of appeal 

declared final and not liable to be cal e q execution proceeding. By s ub 

or revision or in any onginal suit, apphcat EvaCU ee Property Ordinance, 

section (1) of section 58 the Adnjggatooj ^ ^ as folloWK 

XXVII of 1949, was repealed. Sub K Ordmance, 1949 « ** 

« The repeal by this Act of the ££*££££5X11 of £ 1 ^tS£ 
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By Ordinance XXVII of fhe°5erSe of the powers conferred 

of 1949 or anything done or h a deemed a proceeding commenced, thmp done ! d 

miss 

of the power conferred by f under IX or action W as taken. 

force on the day on which such thing w linder Ordinance XII 

Rv this chain of fictions, things done and actions ^ exercise of the powers 
of iMSi bS deemed to have been force on the day on 

conferred under Act XXXI of ’ aS j. en . The order passed by the P ^ 
which such thing was done or action ta n ^ ^ was> therefore, for the p > P 
Custodian under section 6 of 0rdl ° aa ^ de j n exercise of the power c f 
S'ftSSSfShS. -¥3S AC«°W« in force on the day on whtch the 

was passed. . , - n 0 f fictions did 

But it was urged by Counsel for the appe a f the sucC essive statutes 
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Ordinance, including the finality of orders made under that Ordinance and by 
section 55 (3) of Ordinance XXVII of 1949 the finality of the order of the Deputy 
Custodian under sub section (6) of section 30 of Ordinance XII of 1949 was 
preserved Similarly under Act XXXI of 1950 things done or actions taken under 
Ordinance XXVII of 1949 were to be deemed to have been done or taken under the 
Act but thereby finality of orders declared by section 28 of the Ordinance was not 
trenched upon It was submitted, that by section 58 (3) in a technical sense th Dgs 
done and actions taken or deemed to be doneortakeD UDder Ordinance XXVII of 
1949 were to be deemed to have been done or taken under Act XXXI of 1950 but 
finality of the orders declared by section 30 (6) of Ordinance XII of 1949 was cot 
affected, and the orders of the Deputy Custodian could not be set as de by the 
Custodian General in exercise of the power under section 27 of Act XXXI of 1950 
In support of this contention reliance was placed upon certain dicta in two de ision* 
of this Court Ind ra Sohanlal v Custodian of Evacuee Property, Delhi and others 1 * 
and Dafedar Niranjan Singh and another v Custod an Evacuee Property ( Punjab ) 
and another * In our view no support is to be derived from those cases for the 
claim made by Counsel for the appellants In Indira Sohanlal s case 1 an application 
to sanction an exchange made under section 5 A of the East Punjab Evacuees 
(Administration of Property) Act 1947 as amended in 1948 was decided on 30th 
March 1952 by the Additional Custodian after Act XXXI of 1950 was brought 
into force Exercising power under section 27 of Act XXXI of 1950 the Custodian 
Genera! set aside the order of confirmation and remanded the case to bere^ 
considered by the Custodian In appeal to this Court against that order, u was 
submitted that the order of the Additional Custodian was not open to revision by 
the Custodian General because the appellant had a vested right to have the 
application for confirmation determined under section 5 A of the East Punjab 
Evacuees’ (Administration of Property) Act, and finality under section 5 B attached 
to such determination repeal and re-enactment of those provisions nbtwithstand 
tug This Court held that the application for confirmation of exchange was pend 
mg on the date on which Act XXXI of 1950 came into force and had to be dealt with 
and disposed of under that Act the order of confirmation passed in 1952 was 
therefore subject to the revistonal jurisdiction of the Custodian General under 
section 27 of the Act That decision can have no application to this case Bn* 
Counsel relied upon certain observations made by Jagannadhadas J at pgie U36 

Without attempt ng to be melncutously accurate it may be jialcd m general terms that the 
scheme underlying section 58 (3) appears to be that every matter to which the new Act appl « b 3 * 
to be treated as arising and to be dealt with under the new law except in to far as certain core*' 
queried have already ensued or acts have been completed pnor thereto to wh ch it is the old la* 
that will apply 

These observations, tn our judgment lend no support to the contention that 
the finality d-clared under section 30 of the Ordinance 1 of 1949, in respect of the 
orders passed or proceedings taken remains attached to the order of the Deputy 
Custodian so as to prevent the Custodian General from exercising his power 
under section 27 of Act XXXI of 1950 

In Dafedar Niranjan Singh's case, 1 the Custodian of Evacuee Property 
Patiala, had taken possession of two houses acting under the Patiala Evacuee 
(Administration of Property) Ordinance of Samvat 2004 On a claim made by 
the appellant that the hooses belonged to him the Custodian by his order, dated 
6th June, 1949 released the houses Thereafter several Ordinances relating to 
evacuee property were passed one after another, the succeeding Ordinance repeal 
mg the previous one and creating except m th- case of repeal of Ordinance IX of 
Samvat 2004 a chain of fictions by which certain provisions of the repealed 
Ordinance were deemed to continue under the repealing Ordinance The last 
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Ordinance was replaced by the Administration of Evacuee Property Act (XXXI of 
1950). The Custodian-General exercising powers under section 27 of that 
Act set aside the order of the Custodian which released the property in favour 
of the appellant. In appeal against the order of the Custodian-General, it was 
held that the order, dated 6th June, 1949, passed by the Custodian under 
Ordinance IX of Samvat 2004 could not be deemed to be an order passed under 
Act (XXXI of 1950) as the chain of fictions was broken, when Ordinance XIII of 
Samvat 2006 repealing the previous Ordinance IX of Samvat 2004 was 
issued, and there was no scope for the exercise of his power by the Custodian- 
General under section 27 of Act (XXXI of 1950). The Court then proceeded to 
interpret section 58 (3) of Act (XXXI of 1951), on the assumption that the order oT 
the Custodian, dated 6th June, 1949, by a chain of fictions was to be deemed an 
order made by the Custodian in exercise of the powers conferred on him by 
Act (XXXI of 1950), and observed: 

“Sub-section (3) of section 58 is in tv, o parts. The first part says that 

the repeal by the Act of the said Ordinance shall not affect the previous operation of the said 
Ordinance and the second part says that anything done or any action taken m the exercise of any 
potver conferred by or under that Ordinance shall be deemed to hat e been done or taken in the- 
evercise of the powers conferred by or under this Act as if this Act were in force on the day on which, 
sucl> thing was done or action taken. The second part is expressly made subject to the first part. 
If a case falls under the first part, the second part does not apply to it. In the present case under 
the previous operation of of the Ordinance the order of the Custodian had become final. If so, 
the fiction introduced in the second part could only operate on that order subject to the finality it 
had acquired under that Ordinance.” 

In our view, the decision of the Court on the principal ground that th& 
chain of fictions was broken, and the impugned order was not one which was 
to be deemed to have been made under Act (XXXI of 1950), rendered considera- 
tion of all other questions unnecessary. If by the observations sec out, it was 
intended to lay down that the legal fiction introduced by section 58 (3) of 
Act (XXXI of 1950), by which anything done or action taken in exercise of the 
powers conferred by ’the earlier Ordinance was to be deemed to have been done 
or taken in exercise of the powers by or under the Act applies only if under 
the earlier Ordinance anything done or action taken had not become final by 
virtue of the provisions of that Ordinance, we are unable, with respect, to 
accept that interpretation. By the first part of section 58 (3) repeal of the statutes 
mentioned therein did not operate to vacate things done or actions taken under 
those statutes. This provision appears to have been enacted with a view to avoid 
the possible application of the rule of interpretation that where a statute expires 
or is repealed, in the absence of a provision to the contrary, it is regarded as 
having never existed except as to matters and transactions past and closed: 
see Surtees v. Ellison A This rule was altered by an omnibus provision in 
the General Clauses Act, 1897, relating to the effect of repeal of statutes by any 
Central Act or Regulation. By section 6 of the General Clauses Act, it is 
provided, insofar as it is material, that if any Central Act or Regulation made 
after the commencement of the General Clauses Act repeals any enactment, the 
repeal shall not affect the previous operation of any enactment so repealed or 
anything duly done or suffered thereunder, or affect any right, privilege, obliga- 
tion or liability acquired, accrued or incurred under any enactment so repealed, 
or affect any investigation, legal proceeding or remedy in respect of any suchrighr,. 
privilege, obligation, liability', penalty, forfeiture or punishment as aforesaid; and 
any such investigation, legal proceeding or remedy may be instituted, continued 
or enforced, any such penalty, forfeiture or punishment may be imposed, as if 
the repealing Act or Regulation had not been passed. But the rule contained in 
section 6 applies only if a different intention does not appear, and by enacting 
section 58 (3) the Parliament has expressed a different intention, for whereas the- 
General Clauses Act keeps alive the previous operation of the enactment repealed, 
and things done and duly suffered, the rights, privileges, obligations or liabilities. 

1. (1829) 9 B. & C. 752. 
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acquired or incurred, and authorises the investigation, legal proceeding and reffic 
dies in respect of rights, privileges, obligations, liabilities penalties forfeiture and 
punishment, as if the repealing Act or Regulation had not been passed, 
section S« (3) of Act {XXXI of 1950), directs that things done or actions taken ta 
exercise of the power conferred by the repealed statutes shall be deemed to be 
done or taken under the repealing Act as. if that latter Act were in force on the 
day on which such thing was done, or action was taken The rule so enunciated 
makes a clear departure from the rule enunciated m section 6 of the General 
Clauses Act 1897 By the first part or section 58 (3) which js in terms negative 
the previous operation of the repealed statutes survives the repeal Thereby 
matters and transactions past and dosed remain operative so does the previous 
operation of the repealed statute But as pointed out by this Court m Indira 
Sohanfoi s case 1 at page 1133, the saving of the previous operation of the repealed 
law is not to be read as saving the future operation of the previous law The 
previous law stands repealed, and it has not for the future the partial operation 
as is prescribed by section 6 of the General Clauses Act AH things done ana 
actions taken under the repealed statute are deemed to be done or taken in exercise 
of the powers conferred by or under the repealing Act as if that Act were 
inforce on the day on which that thing was done or action was taken It was 
clearly the intention of the Parliament that matters and transactions past and 
closed were not to be deemed vacated by the repa! of the statute under which 
they were done The previous operation of the statute repealed was also affirmed 
expressly, but things done or actions taken under the repealed statute are to be 
deemed by fiction to have been done or taken under the repealing Act The use 
of the expression ‘ subject thereto ’ m tbe commencement of the positive part of 
section 58 (3) cannot attribute to the previous operation of the repealed statute 
an overriding effect so as to deprive the authorities constituted under the repealing 
Act of their power to entertain appeals or revision applications, which t rW 
possess by the express enactment that the acts done or actions taken are deemed 
to have been done under the statute To attribute to the positive part of 
section 58 (3) the meaning contended for by the appellants would result m deny 
mg to the repealing statute the full effect of the fiction introduced by the Parti* 
ment that is, acts done or actions taken since the repealing Act would be subject 
-to the appellate jurisdiction of the authority having power under the Act but 
not the acts deemed to be done or actions deemed to be taken There ts uo 
warrant for attributing to the fiction this qualified operation The Legislature 
has not expressed such a reservation in the application of the fiction, and none tan 
be implied The order made by the Deputy Custodian was declared final by sub- 
section (6) of section 30 of Ordinance XII of 1949, but the finality was subj-etto tbe 
provisions of sub-sections (1) to (5) of section 30 If fictionally the order is to be 
deemed to have been passed under Act {XXXI of 1950), as if the Act were m opera 
■tion on 12th October, 1949, it is difficult to escape the conclusion that the order 
would be subject to the appellate and revisional jurisdiction of the authorities 
-who have the appellate or revisional power by virtue of the provisions conferring 
those powers and which must also be deemed to have been in force at the daf £ 
when the impugned order was passed. 

In the present case, it is said on behalf of the Stale of Uttar Pradesh, that 
they were not aware of any proceeding taken with regard to No 11, Kaiser bagh 
by the Deputy Custodian of Evacuee Property and therefore they could raise b<J 
objection. The order notifying the property was made under the Central 
Ordinance XII of 1949 If the notification be deemed an order within the meaning 
-of section 30(6), the order having been declared fictionally made under Act (XXXI 
of 1950), remained subject to the revisional jurisdiction of the Custodian If any 
other view is taken, some startling results may follow for instance, if under as 
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order passed by the Custodian or action taken by him, the rights of a person are 
lntringed, and before he files an appeal or the revising authority is moved, the 
Ordinance, or the Act is repealed and is substituted by a new Act or Ordinance 
the person aggrieved would, if the view contended for by the appellants were to 
prevail, have no remedy at all, because the finality of orders declared by the 
repealed statute would operate. It may be. noted that under section 27 of 
Act (XXXI of 1950) which invests the Custodian-General with powers of revision, 
an Explanation is incorporated by Act I of I960 that the power conferred on the 
Custodian-General under section 27 may be exercised by him in relation to any 
property, notwithstanding that such property has been acquired under section 12 of 
the Displaced Persons (Compensation and Rehabilitation) Act, 1954. This also 
indicates that even if the evacuee property has been acquired under section 12 of 
Act (XL1V of 1954), it is still open to the Custodian-General in appropriate cases 
to exercise his power in revision. We are therefore of the view that the Custodian- 
General had the power to entertain the revision application filed by the State of 
Uttar Pradesh. 

On the merits of the order, not much need be said. The procedure followed 
by the Custodian-General is, in gross violation of the rules of natural justice. 
As we have already observed, acting under the powers conferred upon him by 
section 6 of Ordinance, XII of 1949, the Deputy Custodian had notified No. 11, 
Kaiserbagh, as evacuee property. What the evidence before the Deputy 
Custodian in that behalf was, has not been disclosed. Nearly twelve years 
after that order was passed, the State of Uttar Pradesh moved the 
Custodian-General in revision. The petition invoking the revisional jurisdiction 
was competent, but the Custodian-General was not justified in acting upon 
evidence which was sought to be brought on the record for the first time before 
him without affording to the persons 'affected thereby an opportunity of meeting 
that evidence. It appears that in the petition filed by the State of Uttar Pradesh 
many new facts which were not on the record were set out. The Custodian- 
General has in appropriate cases the power to admit additional evidence and to 
consider the same: Rule 31 (9) of the Administration of Evacuee Property Central 
Rules, 1950. But no party has a right to tender additional evidence in appeal .or 
before a revising authority; it is for the revising authority to decidS whether 
having regard to all the circumstances and in the interest of justice, additional 
evidence tendered by a party should be admitted. It is unfortunate that the 
Custodian-General did not record a formal order admitting additional evidence 
tendered by the State of-Uttar Pradesh with its petition. But we would not be 
justified in the circumstances of this case in assuming that the Custodian-General 
was oblivious of the nature and extent of his powers and restrictions thereon. . 

The procedure followed by the Custodian-General is however open to 
grave objection, because he did not even give an opportunity to the legal 
representatives of Ram Chand Kohli to lead evidence in rejoinder to the 
evidence relied upon by the State. It appears that only copies of documents 
on which the title of the State of Uttar Pradesh was founded were 
filed in the proceeding before the Custodian-General. The revision 
petition was heard by the Custodian-General on 4th August, 1962, and thereafter 
the proceeding stood adjourned till 14th August, 1962, for further hearing. On 
6th August, 1962, Counsel for the appellants served a notice upon Counsel for the 
State of Uttar Pradesh calling upon him to give inspection of the documents 
referred to in the notice. No inspection was given, and the hearing took place 
on 14th August, 1962. It is true that Counsel for the appellants did attempt to 
meet the case sought to be raised by the State of Uttar Pradesh on the merits, 
and submitted that the property in dispute was owned by Chowdhry Akbar 
Hussian. That, however, would not justify theprocedure followed by the Custodian- 
General, nor would it lead to the inference that the appellants had, in the circum- 
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stances of this case, waived the irregularity in the trial It is common ground 
before us that at no stage, originals of a large number of documents, on which 
reliance was placed by the State of Uttar Pradesh, and on which the Custodian* 
General founded his conclusion, were produced before the Custodian General 
The Custodian-General does not appear to have even told the appellants that he 
had admitted copies of those documents on the record Nor did he give to the 
appellants an opportunity to meet the case which the State of Uttar Pradesh sought 
to make out In our view the proceedings of the Custodian-General were so 
wholly inconsistent with the procedure which may be followed in a judicial trial, 
that has order must be set aside and the proceedings remanded to the Custodian- 
Gcae'al wi h a direction that he do call upon the State of Uttar Pradesh to 
formally tender in evidence such of the documents on which they rely, and that 
he do give an opportunity to the appellants m this appeal to tender such evidence 
as they desire to tender in support of their case Thereafter the Custodian- 
General shall hear both the parties on the evidence properly brought on the 
record 

The appeal is allowed and the case is remanded to the Custodian-General for 
disposal according to law The appellants will be entitled to their costs in this 
Court 

KGS. Appeal allowed , case remanded 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present:— K Subba Rao, J. R. Mudholkar and R. S Bachawat, JJ. 
Venkatesh Narahar Katti _ Appellant* 

v 

Hajisaheb Khadirsaheb Mulla and another Respondents 

Bomba y Tenant} and Agricultural Lands Act ( LVII cf 19-18), sections 14 (l) and 29 (2)— ■Dtfult w 
payment of rent — police qf termination of tenancy — Application for an order for possession — Starting point of 
limitation of tmo years 

The fir»t two Tribunals under the Bombay Act (LVII of 1948) found that the first respondent 
defaulted m payment of rent for the years 19ol 52, 1953 54 and 1954 55, the last of the defaults 
was on 20th May I9o5 and the tenancy was properly terminated by notice terminating the tenancy, 
dated 8th December, 19o6 , it was also held that the application under section 29 (2) read Will) 
section 14 (1) {b) made on 24th June, 19o7, was within time The Revenue Appellate Tribunal, 
while agreeing with findings of fact, held the application was barred as having been made beyond 
two years of default in payment of rent. 

The appellant filed a petition in the Mysore High Court under Article 227 of the Constitution 
which was summarily dismissed On appeal by Special Leave 

Held, before the tenancy can be terminated under section 14 (1) two conditions must be satisfied 
(i) the tenant must be guilty of one of the breaches mtntiontd in section H (I) (a) and (u) the 
landlord must give three months* notice under section 14 (I) (6) and within that period the tenant 
must have failed to remedy the breach. 

It ss on the termination of the tenancy and not earlier that 'the right to obtain possession n 
deemed to accrue to turn* (landlord) under section 29 (2) Limitation begins to run from the 
date of termination of tenancy and not from the date of default in payment of rent 

The application Hod on 24th June, 19a7,in this case is, therefore, not barred as being within 
two years from 8th December, 19a6 the date of the notice terminating the tenancy 


'CAho 5o8 of 1963 


13th October, 1965. 
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Qttam : Whether the period of three months (under section 34 (3) (b) ) could be deducted in 
computing tiic period oflimitatioji.? 

Appeal by Special Leave from the Judgment and Order, dated the 19th 
January, 1961, of the Mysore High Court in Civil Petition No. 654 of 1960. 

S. G. Patwardhan, Senior Advocate, (K. R. Chaudhury , Advocate, with him) 
for Appellant. 

A. G. Ratnaparkhi, Advocate, for Respondent No. 1. 

The Judgment of the Court was delivered by 

Bachawat, J. — The appellant is the landlord and respondent No. 1 is the 
tenant of S. Nos. 180 and 182 of village Dhanyal, taluk Bijapur. Respondent 
No. 1 defaulted in payment of rent for the years 1951-52, 1953-54 and 1954-55. 
On 8th December, 1956, the appellant served on respondent No. 1 three months’ 
notice in writing under section 14 (1) (b) of the Bombay Tenancy and Agricultural 
Lands Act, 1948 (Bombay Act LV1I of 1948) hereinafter referred to as the 
Tenancy Act, terminaiing the tenancy on the ground of default in payment of 
rent. On 24th June, 1957, the appellant filed an application under section 29 (2) 
read with section 14 (1) of the Tenancy Act for possession of the land. The 
Tahsildar, Bijapur, allowed the application, and directed possession of the land 
to be delivered to the appellant. This order was affirmed on appeal by the 
Assistant Commissioner, Bijapur. On revision, the Mysore Revenue Appellate 
Tribunal set aside the order of the first two Tribunals and dismissed the applica- 
tion. A petition by the appellant under Article 227 of the Constitution was 
summarily rejected by the Mysore High Court. The appellant now appeals to 
this Court by Special Leave. 

The Tribunal below concurrently found that respondent No. 1 defaulted in 
payment of the rent for the years 1951-52, 1953-54 and 1954-55, the last default 
took place on May 20, 1955 and the tenancy was properly terminated by the 
appellant. The first two Tribunals also held that the application was filed within 
the time allowed by law. The Revenue Appellate Tribunal, however, held that 
the application being filed more than two years after 20th May, 1955, is barred by 
limitation. The sole question before us is whether the application was filed 
within the two years’ period of limitation prescribed by section 29 (2) of the 
Tenancy Act. The appellant contends that application was filed within the prescribed 
period of limitation because (1) the right of the appellant to obtain possession of 
the land is deemed to have accrued to him on the termination of the 
tenancy by the notice given on 8th December, 1956, (2) in any event, in computing 
the two years period of limitation, the period of the three months’ notice should 
be excluded in view of section 15 (2) read with section 29 (2) of the Indian Limi- 
tation Act, 1908. We are of the opinion that the first contention of the appellant 
should be accepted. In view of this conclusion, we do not think it necessary 
to express any opinion on the second contention advanced on behalf of the 
appellant. 

Sections 14 (1) and 29 (2) of the Tenancy Act, as they stood at the relevant 
time, are as follows: 

“ 14. (1) Notwithstanding any law, agreement or mage, or the decree or order of a Court, 
the tenancy of any land shall not be terminated — 

' (a) unless the tenant — 

(i) has failed to pay the rent for any revenue years before the 31st day of March thereof; 

(ii) has done any act which is destructive or permanently injurious to the land ; 

(iii) has sub-divided, sul>-let Or assigned the land in contravention of section 27 ; 

(iv) has failed to cultivate it personally ; or 

(v) has used such land for a purpose other than agriculture or allied pursuits ; and 

(b) unless the landlord has given three months notice in writing informing the tenant of his 
decision to terminate the tenancy and the ground for such termination, and within that period the 
tenant has failed to remedy the breach for which the tenancy is liable to be terminated. 



348 


TtlE StlFREME COURT JOURNAL 


29 (2) No landlord shall obtain possession of any land or dwelling house held by a tenant accept 
under an order.of the Mamlatdar For obta jung sucl order he shall make an application m the 
prescribed form and within a period of two years from the dale on which the right to obtain possession 
of the land or dwelling house as the case may be is deemed to have accrued to him. 

At first sight it may appear that the Act gives no indication of the time when 
the right to obtain possession of the land or dwelling Ifbuse is deemed to base 
accrued to the landlord as contemplated by section 29 (2) But on a dose scrutiny 
of the Act we are satisfied that this right must be deemed to have accjucdto him 
on th- date of the termination of the tenancy 

It is to be noticed that limitation for the application tinder section 29 (ij 
commences to run from the date when the right to obtain possession of the land 
or dwelling house is deemed to have accrued to the landlord Now, the Legislature 
cjuld not have intended that limitation would commence to run before the right 
to apply accrues It ts reasonable to think that the right to apply also accrues to 
tne landlord on the dale when limitation for the application begins to run But 
the right to apply under section 29 (2) read with section 14 (1) accrues to the land 
lord when the tenanev is terminated by the notice under section 14(1 )(h) In 
Raja Ram Mahadev Paranjype v Aba Maruti Malt this Court observed 

The statute has pg ptov ded for the term nation of tl e tenancy v, ould by necessary implication 
create a right in the landlord to recover possession TJ e statute recognises this r ght by providing 
by sect cm 29 (2) fOT tl> enforcement by an applical on to the Mamlatdar 
It would follow that limitation for the application under section 29 (2) read with 
secuon 14(1) begins to run from the date when the tenancy is terminated by the 
notice under section 14 (1) (6) Consequently the date of the termination of the 
tenancy is also the date when the right to obtain possession is deemed to have 
accrued to the landlord But it is argued that on the dale of the termination of 
the tenancy, the right to obtain possession of the land actually accrues to the 
landlord, and, therefore, the Legislature could not have intended that on that 
date this right is deemed to accrue to him This argument must be rejected 
In spite of the termination of the tenancy, the landlord has no right to 
obtain possession of the land without an order of the Mamlatdar under section 
29 (2) Between the date of the termination of the tenancy and the date of the 
order for possession under section 29 (2), the tenant continues to be in lawful 
possession of the land and is liable to pay rent and not mesne profits, see 
Ramchmdra Anant v Janardan * Thus on the termination of the tenancy, the 
right to obtain possession of the land, though m reality not accrued to the land 
lord, is, by a legal fiction, deemed to have accrued to him so that he may 
immediately apply under section 29 (2) for an order for possession. 

This conclusion is reinforced if we look at the history of the legislation The 
Tenancy Act, as originally passed in 1948 did not provide for a special period 
of limitation for the application to the Mamlatdar under section 29 But it was 
thought that section 72 of the Tenancy Act attracted the period of limitation 
prescribed by sub sections (3) and (4) of section 5 of the Mamlatdars’ Courts Act, 
1906 (Bombay Act II of 1906) which are as follows 

5 (3) No suit shall be entertained by a Mamlatdar’* Court unless jt u brought within sW 
montlis from the date on which the cause of act on arose 

5 (4) The cause of action ihal] be deemed to have arisen on the date on whic) the imped ment 
to the natural flow of surface water or the dispossession deprivation or determ nation, of tenarcy 
or other right occurred or on which the imped ment disturbance ox obstruction or the attempted 
imped ment or disturbance or obstruction first commenced ” 

The Bombay Revenue Tribunal therefore ruled that an application under 
section 29 (2) must be mad- within six months from the date when the cause of 
action accrues, see A S Desai s Bombay Tenancy and Agricultural Lands Act, 
Second Edn pp 137 38 287 88 , and in v iew of section 5 (4) of the Mamlatdars’ 
I (1961) Supp (l)SCR. 739 747 


2 ILR (1963) Bom 811 6f Bom L.R 63s, 
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Courts Act, 1906, this cause of 'action i was de t^VS-dsh^^nd the 
of the tenancy. The six months P e limitation and enacted the Bombay 

Legislature decided to extend a mendment) Act, 1951 (Bombay Act XLV 

Tenancy and Agricultural Lands (Thir . } for two years’ period of hmi- 

of 1951), which amended section 29 by pro ' ? <save asprov idedin section 29 . 
tation and also section 72 by mscrtmg t of limitation from six months to 

Thus, the amending Act extended the P ” di Act> the date of the termina- 
two years, s but both before and after m i tat ion ; formerly because the right 

tion of the tenancy is the starting po i an dlord and now because the right 

to apply was then deemed to accrue ^accrued to him. 
obtain possession is then deemed to ha . f 

The Tenancy Act was amend ^ d cation H^l^vas introduced by Bombay 
notice for terminating the tenancyunde sectio^^ [> ctionA4 substituted for the 
Act (XXXIII of 1952), and is repeated m th Before , th e tenancy can be termi- 

original section by Bombay Act CXffl of must be fpIfille d. Firstly, he 

nated under the new section 14 ( ) breacbcs mentioned in section l ( ) 

r ,2 S l: % 

is on the termination of J^ITto accrue to the landlord and limlta * lon 01 
possession of the land is deem_ with sec tion 14 (1) begins tor 
application under section 29 ( ) Bench of the Bombay 

In Chimanbai Ra™ section 29 (2) for awgnj to 

High Court held that the period > « on the ground that the tenant n^ 

the Mamlatdar for possessi n o b . lett5ngj and that thoug term i na tes 

sub-let' it, began from .Sn-s to the landlord on the date when ^ 

obtain possession actua y . fictionally deemed resnect we are 

the tenancy, under section 29 gptjs ^ sub;letting . With respect, ^ ^ 
antecedent point of time, viz., , germination of the y c .: 0 n 

an order for possession un der sectlon 29 U). *1,: - terminating the 

give him ''J'^Butwherethe breach is/ollowedbya not.c ^ , g difficU U to 
ignore the breach. to apply under section 29 l be „j n to run against 

tenancy he acquires th 8 intention that limitation w°u ® ofthe breach 
impute to the Legislature the mtennon^a^ h£ )S not aware oi^ In 

the landlord immediately on tenancy in eonsequence t0 run 

and tabes no steps for terminating tn under section 29 W ° ^ $ub . 

our opinion, limitation for the appjcat ncy and not from the date o 
from the date ofthe termination of the tenau y 

letting or the date of default m pay _ . . un der section 14 (1) (£) 

In ,h« instant case, thtee S, The ^*”5 

' terminating the tenancy was given on w n on 24tb June, 1957, «»" 
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and the orders passed by the Tahsildar, Bijapur and the Assistant Commissioner, t 
Bijapur are restored 

Appeal allowed, i 

KGS .Revenue Appellate Tribunal s order set aside 


THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajendragadkar, Chief Justice, K 
M Hidayatuixah and V Ramaswami, JJ 
Yenumula Malludora 
v 

Perun Seetharatnam and others Respondents 

Promnaal Insolvency Ael [V*f 1920) sections 6 7 and 25—. Debtor s properly sold m wcvlmof vmcj 
decree — Sale set aside under Order 21, rule 89 C ml Procedure Code — Act of insolvency if wptdoul If suf 
Cent crease for refusal to adjudicate under se turn 25 

Thejunsd ction of the Court commfjicf* wVitn an act of insolvency take* place and that 
gives a nght to his creditors to apply to the Court for h s adjudication wider section 7 tv ’bm ® 
months of that act of insolvency Sale of a person » property in execution of a decree for payment 
of money is an act of insolvency under section 6 Once such an act is committed it cannot be explai- 
ned or purged by subsequent event* The insolvent cannot cla m to wipe off by paying » ornt 
creditors The act of insolvency thus rema ned and was not purged by payment of decretal amount 
after the sale in execution of the money decree 

Section 25 expressly mentions tliree circumstances in which the creditor** petition may he 4iv 
trussed tn addition the Court has been given a discretion to d smiss the petition if >1 ** 
that there is other sufficient cause for not mat ng the order aga nit the debtor This last clause o 
the section need not necessarily be read efusdem gmeiu with the previous ones but even io there 
can be no sufficient cause if after an act of insolvency is established the debtor a unable to pay l 113 
debts. The discretion to dismiss the petition can only be exercised tinder very different circums- 
tances than that alleged (setting aside the sale which was the act of insolvency) 

In the instant case there u n° proof of mal cious or inequitable dealing on the part of th® 
petitioning creditors (respondent herein) They have proved the necessary facts both the act ol 
Insolvency and the inabil ty of the appellant to pay his debts In fact the appellant has admitted 
Jus inab bty to pay his debts. 

Appeal by Special Leave from the Judgment and Order dated the 14th 
March, 1963 of the Andhra Pradesh High Court in C R P No 1725 of 1959 

M C Setalvad, Senior Advocate (T V R Tatathari, Advocate, with him) 
for Appellant 

Krrpa Narain, Senior Advocate, (7* Salyanarayana, Advocate, with him), for 
Respondents No 1 and 9 

The Judgment of the Court was delivered by 

Hidaya1uUah,J — On the application of two creditors the appellant Yenumula 
Ma.Hu Dora has been adjudged tnsolvent by the Subordinate Judge Kakmada 
and a receiving order has been passed agamst him The respondents before us 
are one of the petitioning creditors and the legal representatives of the other 
petitioning creditor who died during these proceedings The first petitioning 
Creditor held a decree for money which he had obtained in OS No 67 of 194 9 
He also held another money decree in O S No 473 of 1948 The second petition 
ing creditor held a decree which she had obtained m OS No 17 of 1955 The 
application was based upon three acts of insolvency which the appellant was 
stated to have committed and on the general facts that he was indebted to the tune 


N Wanchoo, 
Appellant* 


'OA.No 474 of 196-f 


J4th Qctober, 19® 
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H] malludora v. seetharatcam {HidayatuUah, J.). 

ofRs. 2,00,000 and was unable to pay ''f.J^eyeSo'n'of tte money o«.i“ 
alleged against him were (a) evasion o properties on 26th September, 

in O.S. No. 67 of 1949; (6) sale of some (c) sale of some of his 

1956, in execution arising from O.S. No. r mone y decree in O.S. No. 9 

properties on 19th September, 1956, m a u ^ u ] en tly transferring properties m 

of 1950. It was also alleged that he was suffered a collusive charge 

the name of his wife and brother-in-law .and ^d su « defeat b5s credltors . 
decree for maintenance in favour of his wife, to ne y 

The Subordinate Judge, Kakinada, did ^ot accept the frstj ° onvi in g 5 and 
vency. The evidence regarding ; eva ion the sale of the property wa^.n 

the second act of insolvency was J t of lbe third act of msolven y 

™ atfsfsfasw; ss- g&Sw -g; 

^SXSSfiffi-9 “famed Speem. Uave 

Pradesh on 14th March i 96 3. The agatasl ,he order of the H.gn 
of this Court and has filed the pres m 

Court. , that the third act of insol- 

The contention of the epP^^^/ShS one month of the sale, to 
vency was not established as h« bad Pj age an d commission a " vi [ h p roce dure. 

St rf^Mi'hbpSon under Order 

Art^whidr^lows a'creditor’s pethion ^jy,re^theorder°of adjudication w ^ e I gyn- 

oc the sale was set asiae . cre ditor s petition. * 


mitted that as the sale the credos 

there existed sufficient cause f * enkatakris p na yya v. subm i s sion 

j the Lahore and the Calcutta H’g 


Sons of the Lahore and toe . District g^ecte'd 

md made the order against theapp judge, a nd the t g . f our 

igreed with the cone won of the Subo ^ ^ same points . are > Wj* ^ 
; b c petition for revis ; t the view of the law ta does not warrant 

SSe 0 “ndge” and^approved by the Dts.net Court ngh 

any interference. _ . property of an insolvent 

The object of the law of {“^SeU amongst his credit ° r n S ewbc ’5e property 
before he can squander it m beyo nd his assets "JJgJJJj 0 to suc h control, 
not every debtor, who ha debtSj wbo can be subj lace which are 

is attached in executio commences when certain creditors to apply t0 

The jurisdiction of the Cour a which Give a right to bis _ Insolvency Act 

inown as acts of insolvency and which gwe^ ^ Provincial Insoiven y^ 

the Court for his adjudication tQ be reg arded ^^^others are involun- 

lays down m section 6 what acts a the inso i ven t and some o ^ ]c tQ coinpe i 
a long list. Some are voluntary by which a c . redlt0 J ■ care f u l enough 

tarv The involuntary arts are even if the msolyent is careiu t 

a debtor to disclose his »soWe«J 0 ne of money, 

of any Court i° v £ ” 

1 - 
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wa* sold on 19th September, 1956 in execution of a money decree against him and 
therefore there is no question that he was guilty of an act of insolvency described 
in section 6 ( e ) of the Provincial Insolvency Act 


Under section 7 a creditor is entitled to present a petition in the insolvency 
Court against a debtor if he has committed an act of insolvency provided (as laid 
down in section 9 (1) (c)) the petition is made within three months of the act of 
insolvency on which the petition is grounded In this case both these conditions 
are fulfilled There is thus no doubt that the petitioning creditors' application 
under section 7 complied with section 6 ( e ) and section 9 (1) (c) of the Provincial 
Insolvency Act The petitioning cred tors alleged that the appellant was indebted 
to the extent of Rs 2 00 000 and this was not denied by the appellant In the 
trial of one of the execution petitions filed against him by a decree holder tte 
appellant admitted that he had no means to pay the decree debt because ‘all 
his properties were under attachment and were being brought to sale . He also 
stated that be was not in a position to discharge the debts It is, therefore 
clear that the appellant who was in more than embarrassed pecuniary circumstances 
was unable to pay his debts It was also clear from the evidence, which the 
District Court and the Subordinate Judge have concurrently accepted, that he 
had made some transfers to screen his properties from his creditors and had 
suffered a decree for maintenance in a suit by his wife In view of these facts 
which the appellant cannot now deny he is driven to support his case by argu 
ment on law The argument, as we have seen is two fold We are not inclined 
to accept either leg of the argument 

An act of insolvency once committed cannot be explained or purged by sub- 
sequent events The insolvent cannot claim to wipe it off by paying some of 
his creditors This is because the same act of insolvency is available to all his 
creditors By satisfying one of the creditors the act of insolvency is not erased 
unless all creditors are satisfied because till all creditors are paid the debtor must 
prove his ability to meet his liabilities In this case the petitioning creditors had 
their own decrees It was in the decree of another creditor that the payment was 
made but only after the act of insolvency was committed Besides the petitioning 
creditors there were several other creditors to whom the appellant owed large 
sum of money and his total debts aggregated to Rs 2 lakhs It is plain that 
any of the remaining creditors including the petitioning creditors could rely 
upon the act of insolvency even though one or more creditors might have been 
paid in full The act of insolvency which the appellant had committed thus 
remained and was not purged by payment of decretal amount after the sale in 
execution of the money decree 


, nex * Question is whether the Subordinate Judge should have exercised 

ms discretion under section 25 to dismiss the petition of the creditors treating the 
aeposu of the money as sufficient cause Section 25 of the Provincial Insolvency 
Act is in wide terms but it is impossible to give effect to those wide terms so as 
rtJu rajunsdlcl,on to ignore an act of insolvency at least in cases where 
! or ccrntmo^Co be heavily indebted and there is no proof that he is able 
to pay his debts The section reads as follows — 


Court nPJff'rZt t ' ,Ion In tl e cac of a pet ioji presentee! by a cred lor where the 
orroUcenrih^fw' 1 ** the P r ° of °fh * right to present the pet t on or of the service on the debtor 
debt<* that hr ™ ‘ lh 5 on or of *»* alleged act of insolvency or is satuf ed by the 

nude 1 the Court SS on *' " ° ther ^ * 


( 2 ) • 


The section expressly mentions three 
by a creditor roust be dismissed 


circumstances in which the petition made 
namely, (i) the absence of the right of the 
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creditor to make the application; 00 [f^eattlity T Ac^debtof lo pay his 
of the admission of the petition, and ( ) discretion to dismiss the petition 

debts. In addition the Court has bee ® ? . cause f or n0 t making the order 
if it is satisfied that there j S other suffici «au ^ ^ nQt ne cessarily he read 
against the debtor. The last clause so there can be no suffici nt 

•ejusdem generis with the previous on .. . . d tbe debtor is unable to pay his 

cause if, after an act of insolvency is on w be exercised under very 

debts. The discretion to dismiss the petition can y ^ . g neither e y „or 
different circumstances. What those « c j ent cause are to be found when 
necessary to specify, but some collateral or inequitable 

the petition is malicious and has be f” “ a ., debt or or for extorting money 
purpose such as putting pressure. P J itor having refused.tender of money, 
from him or where the petitiomn 0 .. . order is sometimes no 

fraudulently and maliciously files the app • t he debtor would be destroye 

made when 3 by the receiving order the ^only asset Cases have aUp 

such as a life interest which would cease on m because F there we re no assets 
occurred where a receiving order w to make a receiving 0 

and it would have been a waste of time and m the grounds on which 

against the debtor. These exampl s. y jj scre t; on conferred by the la 
orders are generally made in tbe.exercis which cannot be treated un ^ 

clause of section 25. This case is dearly one wn ^ ^ h the re are 

that clause. There are huge debts and no least in P paTt the creditors of the 

properties which, if realised, may y ' an act 0 f insolvency and an 

appellant. The appellant was clearly 8.? hc ma y have done subsequen y. 
of insolvency cannot be purged by y i ^ ea ]j ng on the part of The pdit 1 S 
There is no proof of malicious or 1 ^ faCts an( j have established both 
creditors. They have proved the necessa y llant t0 pay his debts. The 

act of insolvency and the inability _o «« disable to pay. In fact, he h 

. cai5S . 

The High Courts have taken a sinylar 'bT seen: Pmtapmall 

These rulings are quite numerous b ^} h ch [ nd Chaughuri v. Bogha Ra '» an f 
Rameshwar v. Chunmhl Jahun , La davva s We do not consider it 

others* and Venkatakrishnayya v. cases ^ because they apply correctly the 
necessary to examine the facts m those cases the cases then present. _ It 

principles, which we have set °{£ * d ° adication 0 f the appellant and the receivmg 
is, therefore, quite clear that th dj ^ result t he appeal fails and 

order against him were properly ^aoe. . 

missed. There will be no order _ ‘ - Appeal dismissed. 

K G.S. 
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THE SUPREME COURT OF INDIA 
(Civil Appellate Jurisdiction ) 

Present — P B Gajendragadkar, Chief Justice, K N Wanchoo 
M Hidayatullah, and V Ramaswamj, JJ 

The Punjab Sikh Regular Motor Service, Moudhapara, Jaipur Appellant* 
v 

The Regional Transport Authority, Raipur and another Respondent] 

Motor Vehicles Act (IV of 1939) sections 58 and 63 end C P and Error Motor Vehicles Rules 1940 
rules 61 62 end 63 — Scope — Inter regional permits renewal of — Renewal of counter signature for a djfernl 
region — Authority competent to make — Word may tn rule 63 (a) 

On a petition wider Article 226 of the Constitution 1950 ty thciecord respordtnt h««m 
the High Court of Madhya Pradesh quashed the order of counter-* gralure ty il t Reg oral 
Transport Authority Raipur of the inter reg or.al peinut rer ewtd ty the Road Tt&j pert Aulliv 
rity Bilaapur °n the ground that the appl cation therefor was not inade within the I me f «d ur-dcf 
taction 63 (3) read with section 58(2)of the Motor \ehscles Act (JV oil 939) 7} e appellant pro 

f erred the instant appeal with the cert State of the H gh Court 

Held this appeal has to be dismissed on other grounds. The Regional Transport Authon y 
Raipur is not competent to countersign (under C. V and Berar Motor Vehicles Rule* 1940) the 
peimit renewed by the Regional Transport Authon y, Bilaspur In the instant case 

The Central Provinces and Berar Motor Vehicles Rules 1940 were made by the appropriate 
Authon ty under Act (IV of 1939) and admittedly the said Rules were in operation m the two regions 
B Lupur and Raipur at the material time Rule 61 substantially incorporates the previsions of 
section 58 (2) of the Act and mates certain incidental provi* ons Clause (c) of rule ®2 P»wid» that 
the application for renewal for counter-s gnature be made vet thin the appropriate period under rule 
61, but rule 62 (a) is subject to rule 63 which enables the authonty renewing the permit to counter 
sign the permit in the presen bed manner unless the Authonty which originally counteistgrcd 
had by general or special order before the expiry of the permit otherwise directed The t»ord 
may* in rule 63 (o) must be held to be obi gatory in the context thereof 

Enabling words arc construed as compulsory whenever the object of the power is to effectuate 
a legal nght Therefore the Regional TransportAuthonty Ra pur, was rot competent to rejtW 
the counter-signature on the permit renewed by the Authonty Bilaspur, which authority alore a 
competent under rule 63 (a) 

Appeal from the Judgment and order, dated 13th November, 1964, of the 
Madhya Pradesh High Court in Miscellaneous Petition No 373 of 1964 

M S. Gupta, Advocate, for Appellant 

B R.L Iyengar, Advocate, ( amicus curiae ), for Respondent 

The Judgment of the Court was delivered by 

Ramasnami, J— On 7th August, 1963 the Regional Transport Authonty 
Bilaspur, granted to the Punjab Sikh Regular Motor Service (hereinafter called 
the appellant), renewal of a stage carnage permit for an inter regional route— 
Saraipalli to Saraogarh— in the State of Madhya Pradesh The permit was valid upto 
5th August, 1963, and by the order of renewal, dated 7th August, 1963, the permit 
was renewed for a period of three years On 13th September, 1963, the appellant 
applied to the Regional Transport Authority, Raipur, for renewal of the grant of 
counter-signature on the renewed permit Respondent No 2 objected to the 
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renewal of grant of counter-signature ^ The RegSTjransport 

appellant, dated 13th September, 1963 ».T^ . for renewal of the grant of counter- 
Authority, Raipur, held that the by rule 62 of the Central 
signature was not made within the P^f£?ookthe view that the application 

Knees and Berar Motor Vehicles R ^e\b u t the v f ^ the 

for renewal had been filed within \ h Transport Authority, Bilaspur 

order of renewal of the permit ^ ^ the grant of counter-signature 

and therefore the application for therenewalott t f me . barred . The Regional 
could not be rejected on the ground thatitw ^ renewa} of the counter- 
Transport Authority, Raipur, according y 2 | tb Februaryi 1964. Respondent No. 2 
signature on the permit by its order, dat , Pradesh under Article 226 of the 
thereafter applied to the High Court ° f border dated 24th February, 1964, P a s sed 

Constitution oflndiafor a writ quashing ’ The Hjgh Court too k the view 

by the Regional Transport Author; i y, P Q ' f coun ter-signature_must be ma 
that an application for renewal of the gra Vehicles Act and the 

within the period prescribed by fte epplfcation of the appel- 

appellant ha\ing failed to apply on the permit was barred an 

lant for renewal of l h ^ C0U t nter R S S! had no jurisdiction to countersign the 
Regional Transport Authority, R P > t Authority, Bilaspur. T g 
permit renewed by the R ^ gl0 °^, dated 24th February, 1964, P? ssed nt 
Court accordingly quashed the or , appeal is brought by the app 

Regional Transport Authority, P • Cour t under Article 133 (1) ( ) 
with a certificate granted by the rugn 

Constitution. . , . . p nf tbe Motor 

It is advisable at this stage to refer to t Se°vaiid.ty of the order 

Vehicles Act flV of 1939) which have a bearing on February, 1964. 

re -Jss 

Transport Authority of ^e regm ^ the procedur e of th e R eg»ona ribes 


applications fo, stag . :«f Authority W. « 

subject 'to the provisions < of sec. ton^ »*g^ it * ^£3,3 

or routes or a specified a . S - ded by sub-section i<2) . i ,, be made 


Section 57 prescribes me section 57 that an 

ui iuuiwj v* — -r . ,, xa *_ provided by sub-scctio v ) *, c Uoii 'he m3.de 

receipt of such applications, on su h . other than a temporary P rc 

ip the first proviso to sub section t j, 
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the renewal of a permit after the last date specified in the said proviso, if the 
application is made not more than fifteen days after the said last date Section 63 
deals with inter regional and mter-State permits The material parts of that 
section are ! 

‘ (1) Except as may be otherwise prescribed a permit granted by the Reg onal Transport 
Authority of any one region shall not be valid in any other region unless the permit has been 
countersigned by the Regional Transport Authority of that other reg on and a peinut granted in 
any one State shall not be valid tn any other State unless countersigned by the State Transport 
Authority of that other State or by the Reg onal Transport Authority concerned 

Provided 

(2) ARegional Transport Authority when countersigmrgtJe permit may attach to the permit 
any condition which it might have imposed if it had granted tj c peimit ard may likewise vary any 
condition attached to the permit by the authority by which ll e permit w-as granted 

(3) The provisions of this Chapter relating to the grant revocation ard suptr-sion of 
permits shall apply to the grant revocation and suspension of counter-signatures of peim is 

Provided 

Section 68 (1) confers authority upon the State Government to make Rules for 
the purpose of carrying into effect the provisions of Chapter IV of the Act 


A stage carriage permit granted by a Regional Transport Authority therefore 
remains effective without renewal for a period of not Jess than three years and 
not more than five years as the authority may specify in the permit A person 
desiring to obtain renewal of the permit must, in the case of a stage-carnage 
permit, make an application not less than sixty days before the date of its expiry, 
and the Authority has to deal with the application for the renewal as if it were 
an application for a permit The procedure for obtaining renewal is assimilated 
to the procedure prescribed for an application for a first permit, but in order 
that there is no interruption in the transport service the Legislature has provided 
that the application for renewal shall b- made not less than sixty days before the 
date of its expiry, it being assumed that the authority would be able, in the 
interval, to publish the application and to hear objections to the grant of 
renewal Except as may be otherwise prescribed, an inter regional permit by a 
Regional Transport Authority in any region, is not Valid unless the permit » 
countersigned by the Regional Transport Authority of that other region The 
provisions of Chapter IV relating to the grant, revocation and suspension of 
permits apply to the grant revocation and suspension of counter signatures of 
permits 


The High Court has held, in the present case, that an application for renewal 
or counter signature has also to be made not less than sixty days before the date 
or its expiry and if no such application is made, the Regional Transport 
Authority has no power to countersign the permit, and upon that ground the 
j ^ uas ^ ec ^ f be order of the Regional Transport Authority, Raipur, 

dated 24th February, 1964, granting counter signature of the permit It was 
argu a on behalf of the appellant that the period of limitation prescribed by 
section 58 of the Motor Vehicles Act cannot be applied to an application for 
counter signature of a renewed permit It was submitted that the question of 
counter signatures cannot arise unless and until the permit was first renewed and 
ineretore it was erroneous to say that an application for counter signature should 
.*“*5' e M CVe ™ bef0re . the pcrm,t was rcnewed and within the time prescribed by 
5™? 5 ° ,J? e J “ ntrar y. vlcw was put forward on behalf of Respondent No 2. 
!!fH 2S D 01 it 1 ln the case of an ,Dter regional route, the counter signature 
^nnfir m ,f. SI ° nal fTu anSport Authont y concerned was essential for the validity and 
of the grant made by the Regional Transport Authority having 
*“»* » l*™« for the inter regional route It was pointed out 
that under section 63 (3) of the Motor Vehicles Act the provisions of Chapter IV 
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relating to grant, revocation and a°tu ref o^pSmits^and therefore the 

revocation and suspension of gn making of an application for the 

provisions of sections 57 and 58 abo b£ made and the procedure that 

grant of a permit, the tune within which it t of counter -signatures 

must be followed, apply equally in th app ii ca tion for renewal of a permit 
and that as section 58 laid down that an PP J* ® a mit not less than sixty days 
must he made, in the care of a stage rarnag P r that an application for 

before the date of its expiry, it necessarily . route had to be made 

counter-signature of the renewed .permit ^ t hin sixty days before the 

to the Regional Transport Authority concern 
date of the expiry of the permit. 

tn exnress any opinion on the contentions 
We do not think it is necessary to express y ^ w£ are of the view that 

advanced by the parties on this «sp State Government in regard to 

on a proper construction of the rules made by the State^ ^ Regional 

the grant of permits and counter-signatures of t B counter-signature on 

Transport Authority, Raipur, was not the Regional Transport 

the permit for the inter-regional Under the Motor Vehicles Act, 1939, 

Authority, Bilaspur, in the present case !. Und^ Ruks> 1940> were made by the 
the Central Provinces and Berar Ivloto * . {ion that these Rules were at the 

appropriate authority and it is th a regions— Bilaspur and Raipur ln th 

material time in operation m concerned. By rule 61 it is 

State of Madhya Pradesh with which we 

provided: . , le in writing to the Regional 

“(e) Application for the renewal^ permU^h aU bej tw o months in thereof a^tage 

Transport Authority by which the penm nQt lcss than one month s hall state 

carriage permit or a public carriers per ,* p A 0 f the pen 11 .' 1 - ^ pp f p ’ resC ribcd in 

expiry of the permit, and shall be ? c c°mpan,ed b >^ bc accorap a„ied by the fee prescribed 
the period for which the renewal is desired and sn 

(6) The Regional Ttansport AutoonVr A and B 
ducc Part B or Parts A and P thereof, » m „ 
ingly and shall return them to the 

By rule 62 clause (a) it is provided: .wmewal of a counter-signature on a per 

“ Subject to the P r0 ™°. ns £!^ort Authority Concerned and '"^'“^companfed by Part A 

or the permit. The application s ^ 
signature is required.” m 

By rule 63 clause (a) it is provided: unlessany authority by whichthepenmt 

“ The authority by which a t emFnaring before the date of c V^mr<Fof the permit (by 

has been countersigned (with c ? cc ( j i;kcwisc renew any coun er-g ^ ^all, ; n suc h case, 

general or special order otherwise dire , forth ; n t he appropriate form) 
endorsement of the permit in the manner _ 

intimate the renewal to such authon y. . , sub . sect i 0 n (2) of Section 58 

Rule 61 substantially incorporates the an d makes certain incidental 

of the Motor Vehicles Act and the provis > application for renewal of 

provisions. Clause (a) of rule 62 provides thattn pp^ T ort Authority 
counter-signature of a permit shall be ™ d n e e ° 0 ^ r Sbed by rule 61 but the 
concerned and within the appropriate penop^ of rule 63 (fl ) which confers 
provisions of rule 62 (a) are subjeettoth P* j f j nter -regional permit under 
nower upon the Authority which grants rene>va per mit so as to make it valid 
fhe first proviso to section 45 to counter* g x h S e rore, even though by section 63 

Sr h pmv2 e to1o 0 unSrn 

thC PermHiS VeStedinthe 
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Authority which grants the renewal of the permit The Legislature has by 
providing in the opening part of sub section (J) of section 63 “except as may be 
otherwise prescribed ” made the provision subject to the Rules framed by the 
State Government under section 68 of the Motor Vehicles Act The provisions 
of rule 63, therefore, must supersede the direction contained m section 1 3 (l)of 
the statute and the Regional Transport Authority, Bilaspur, was competent m the 
present case to grant counter signature of the permit even in so far as it related 
to the Raipur Region On behalf of the appellant attention was drawn to the 
expression “may* in rule 63 But in the context and the language of the rule 
the word “ may ” 'hough permissive in form, must be held to be obligatory 
Under rule 63 the power to grant renewal of the counter signature on the permit 
in the present case is conferred on the Regional Transport Authority, Bilaspur 
The exercise of such power of renewal depends not upon the discretion of the 
authority but upon the proof of the particular case out of which such power 
arises Enabling words are construed as compulsory whenever the object of 
the power is to effectuate a legal right ’ (See Julius v Bishop of Oxford )* If the 
Regional Transport Authority, Bilaspur, had power to renew the counter signature 
on the permit under rule 63, it must be held that the Regional Transport Authonty, 
Raipur, had no such power under rule 62 because the latter rule is expressly 
made subject to the provisions of rule 63, and the power granted to the Regional 
Transport Authority under rule 62 is ta"ken away by the provisions of rule 63 
It follows, therefore, that the Regional Transport Authority, Raipur, was not 
competent to renew the counter signature on the permit in the present case as 
the Regional Transport Authonty, Bilaspur, was alone competent to renew the 
counter signature of the permit We accordingly hold that the order of the 
Regional Transport Authonty, Raipur, da*ed 24th February, 1964, granting 
counter signature of the permit was illegal and ultra w;«and was rightly quashed 
by the High Court by its order, dated I3lh November, 1964 

We, therefore, confirm the order of the High Court, but for different reasons 
We, however, desire to make it clear that our order does not affect the validity 
of the permit granted to the appellent by the Reg onal Transport Authority, 
Bilaspur, in so far as it relates to the route within the limits of Bilaspur Region 
That is the ratio of the decision of this Court in Messrs Bundelkhand Motor Trans 
port Company, Nongaon v Behan Lai Chaurasia and another * in which it was pointed 
out that inter regional permit when granted is valid for the region over which the 
authonty granting the permit has jurisdiction even though it is not countersigned 
by the proper Regional Transport Authority with regard to the portion of the 
route outside that region 

We accordingly dismiss this appeal There will be no order as to cost We 
desire to express our thanks to Shn Iyengar who acted as amicus curiae in this 
case < 

K. G. S Appeal dismissed 
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THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present:— K. Subba Rao, K. N. Wanchoo, J. C. Shah, S.M. Sikri and 
V. Ramaswami, JJ. 

The State of Bombay (now Gujarat) ... Appellant * 

v. 

Jagmohandas and another .. Respondents. 

Bombay Sales Tax Act {V of 1946), sections 13 and 20 (Bombay Sales Tax Act (XXIV of 1952), 
sections 19 and 29) — Advance lax paid by a registered dealer — Provision void under Article 286 (1) (a) of th a 
Constitution (1950) — Discovered as void in 1952 — Suit for refund of tax paid — Mistake of law — If barred — 
Limitation Act (IX of 1908), Article 96. 

A registered dealer paid advance tax on the basis of his turnover and discovered on the pro- 
mulgation of Bombay Ordinance (II of 1952) that the provision for tax was void under Article 
286 (1) (a) of the Constitution. He then filed a suit for refund of advance tax paid under a mistake 
or law. The suit was decreed by the Bombay High Court. 

On appeal from the decree to the Supreme Court : 

Held, per Sikri, J. (on behalf of the majority). — Section 20 of the Act (V of 1 946) does not bar 
the suit as admittedly there was no assessment made and the plaintiff (respondent) has not ques- 
tioned any assessment or order made under the Act. 

Filing a return and paying the advance tax on its basis is not a case of self-assessment as con- 
tended for; ‘assessment’ in section 20 has reference only to assessment wider section IIorll-Aof 
the Act. 

As held in the Tripura case, (1965) 16 S.T.G. 613, Article 96 of the Limitation Act applies in 
the instant case and the starting point is when the mistake became known to the plaintiff. 

No refund can be applied for under section 13 until an order of assessment to tax has been made; 
no machinery is provided in that section for dealing with the objection that the money was paid by 
virtue of a void provision of the Act. Further, the Sales Tax Authorities are not competent to enter- 
tain questions as to the ultra vires of any provision of the Act. Therefore, section 13 'does not create 
an implied bar to the suit being entertained. 

Per Shah, J . — While agreeing with the order proposed and all other points, the jurisdiction of 
the Sales Tax Authorities to decide if Article 286 (1) (a) applied to the sales in question was not 
affected at all at the relevant time. 

Appeals from the Judgments and Decrees, dated 15th/25th March, 1960, of 
the Bombay (now Gujarat) High Court in First Appeals Nos. 44 and 45 of 1959 
respectively. 

5. V. Gupte, Solicitor-General of India (R. Ganapathi Iyer, M. S. K. Sastri, 
R. II. Dhebar and B. R. G. K. Achar, Advocates, with him), for Appellant. 

G. .S. Pathak, Senior Advocate, and M. M. Vakil, and (J. B. Dadachanji, 
O. C. Mathur and Ravinder Narain, Advocates of Mjs. J. B. Dadachanji & Co., 
with him), for Respondents. 

The Court delivered the following Judgments : 

Sikri, J. (for himself, Subba Rao, Wanchoo and Ramaswami, JJ .) — 
These are two appeals on certificates granted by the High Court of 
Bombay and raise the same questions of law. It is, therefore, only necessary to 
" give facts in Civil Appeal No. 219 of 1964, which are as follows. M/s. 
Jagmohandas Masruwala, a registered dealer under the Bombay Sales Tax 
Act, 1946 (Bombay Act V of 1946) filed Original Suit No. 10 of 1956 against the 
State of Bombay for recovery of Rs. 31,852-8-3 which they had paid as advance 


! *C.A. Nos. 219 and 273 of 1964. 


I9th October, 1965. 
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sales tax on various dales when submitting returns for the period 26th January, ( 
1950 to 31st March, 1951, and interest thereon at 4 per cent viz , Rs 2 998 The 
suit was filed on the allegations that the amount was paid as advance tax in 
respect of sale of goods effected outside the State of Bombay These sales were 
taxable under the Bombay Sales Tax Act, 1946 (hereinafter referred to as the 
Act) It was further alleged that the Act became void by virtue of Article 286 
(1) (u) of the Constitution on 26th January, 1950 , and this amount was paid , 
under a mistake of law and that the mistake was discovered when the Governor 
of Bombay promulgated Bombay Ordinance No II of 1952 

The State of Bombay raised various pleas but we are concerned with two 1 2 
(1) that the suit was barred by sections 13 and 20 of the Bombay Sales Tax Act, 
1946, and sections 19 and 29 of the Bombay Sales Tax Act, 1952, and (2)that the 
suit was barred by limitation The Second Joint Civil Judge, Senior Division, 
Surat, held that the suit was not barred under the statutory provisions abo\e- 
mebtioned and that it was filed within limitation He passed a decree in favour of 
the plaintiff for a sum of Rs 35,850-8 3 with future interest from the date of the 
suit at 4 per cent per annum on Rs 31,852 8-3 together with the cost of the suit 

The State of Bombay appealed to the High Court It was urged before 
the High Court, as has been urged before us, that the Act was a complete Code 
and the issue of law relating to non maintainability of the suit was, for all practical 
purposes, answered by the conclusions reached by their Lordships of the Privy 
Council in Raleigh Investment Co , Ltd v Governor General w Council , m 
examining the provisions of section 67 of the Income tax Act which are very 
similar to those of section 20 of the Sales Tax Act, 1946 The High Court held 
that the present case must be governed by the opinion expressed by this Court in 
The State of Tripura v The Province of East Bengal 1 On the question of b® 1 ' 
talion, the High Court held that the case fell within the purview of Article 96 or 
the Limitation Act and the terminus quo of that Article is the date on which tne 
mistake becomes known to the plaintiff It expressed agreement with the Court 
below that the mistake oflaw became known to the plaintiff on a date whip 
brmgs the suit within the period prescribed by the Law of Limitation TbeHign 
Court further held that the trial Court was in error in allowing intent as 
damages. In the result, the High Court varied the decree by omitting the direc 
tions as regards the payment of interest as damages but otherwise affirmed tW 
decree Having obtained the certificate of fitness from the Bombay High Court, 
the State of Bombay has now come up on appeal to this Court 

The learned Solicitor-General "has raised two points on behalf of the appel- 
lant First that the suit was either expressly barred by section 20 of the Bombay 
Sales Tax Act, 1946, or was impliedly barred by virtue of section 13 of the 
Bombay Sales Tax, Act, 1946, and (2) that the suit was barred by limitation. We 
are unable to appreciate how section 20 expressly bars the suit It is admitted 
that no assessment has been made under the Act and the plaintiff has not m his 
suit called into question any assessment or order made under the Act In out 
opinion, this part of the argument is covered by the decision of this Court in the 
Tripura ease', and the High Court was right in so holding 

The learned Solicitor General then attempted to distinguish the Tripura case* 
by saying that there was in the Bengal Agricultural Income tax Act, 1944, no 
section like section 13 and no reliance was placed by this Court in that case on 
the existence of adequate machinery as was done by this Court in Kamla Mdh 
case * In effect he seemed to suggest that the Tripura case * was inconsistent with 
the decision of this Court m Kamla Mills case * We are unable to accede to 


1 <1947)2M-L.J 16 L.R. 74 I.A 50 

2 (1951) S C.J 70 (1931) S C.R. 1 19ITR 


3 (1963) J6 ST C 613 (I965) 57ITR- 
643 A.I.R. 1965 S C 1942 
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| this contention. The judgment of Fazl Ali, J., who dissented in the Tripura case 1 
j clearly shows that the Court was fully aware of the existency of the machinery in 
! the Act enabling an assessee to challenge an eventual assessment. But this Court, 
in spite of the existence of that machinery gave effect to the plain words of 
' section 65 of the Bengal Agricultural Income tax Act, 1644. There is nothing 
in the Katnla Mills case" 1 which is inconsistent with Tripura case. 1 Further 
Mr. Pathak, learned Counsel for the respondent, pointed out that a section 
similar to section 13 existed in the Bengal Agricultural Income-tax Act, 1944. 

Another point raised by the learned Solicitor-General was that when a regis- 
tered dealer files a return and calculates and pays tax on the basis of the return, 
he in effect makes a self-assessment and, therefore, brings himself within 
section 20 of the Act. We are unable to read the word ‘assessment’ in section 20 
to include a mere filing of return and payment by a registered dealer. In our 
opinion, the word ‘assessment’ has reference to assessments made under sections 11 
and 11-A of the Bombay Sales Tax Act, 1946. Therefore, we must overrule the 
contention of the learned Solicitor-General that section 20 expressly bars the 
present suit. 

Coming now to the argument that section 13 impliedly bars the suit, it is 
necessary to set out section 13 of the Act. Section 13 reads as follows: 

" The Commissioner shall, in the prescribed manner, refund to a registered dealer applying in 
this behalf any amount of tax paid by such dealer in excess of the amount due from him under 
this Act, either by cash payment or, at the option of the dealer, by deduction of such excess from 
the amount of tax due in respect of any other period : 

Provided that no claim to refund of any tax paid under this Act shall be allowed unless it is 
made within twenty-four months from the date on which the order of assessment was passed or within 
twelve months of the final order passed on appeal, revision, or reference in respect of the order of assess- 
ment, whichever period is later: 

Provided further that the Collector shall first apply the excess paid in respect of any period 
towards the recovery of any amount in respect of which a notice under sub-seclion (i) of section 12 
may have been issued and shall then refund the balance remaining, if any.” 

The first part of the section imposes a statutory obligation on the Com- 
missoner to refund any amount of tax paid by a registered dealer in excess of the 
amount due from him under this Act. The first proviso prescribes the period 
within which the registered dealer can apply for, refund. The period is 24 months 
from the date on which the order of assessment is passed or within 12 months of 
the final order passed on appeal in respect of the order of assessment, whichever 
period is later. It is apparent that the dealer cannot apply for refund under 
section 13 till an order of assessment is passed. The prescribed form also shows 
the same thing. The scheme of section 13 appears to be that the Sales Tax Officer 
would make first an order of assessment, arrive at the amount of tax due according 
to the order and then work out the excess, if any, paid by the dealer and refund^ 
that money. It seems to us that section 13 does not contemplate objections being 
entertained regarding the constitutional validity of any payment made by the 
dealer. The Solicitor-General contended that an appeal would lie against an order 
made under section 13. Assuming that it is so, the appeal would be only on the 
ground that the computation made by the Sales Tax Officer is erroneous and not 
on the ground that the tax paid by the dealer was not constitutionally payable at 
all, under the Act. Therefore, if section 13 is understood in the manner mentioned 
above, it seems clear to us that no machinery is provided in section .13 for dealing 
with the objection that the money paid was paid by virtue of a void provision of 
he Act. 

1. (1951) S.C.J. 70: (1951) S.C.R. 1: 19 2. (1965) 16 S.T.C. 613: (1965) 57 I.T.R. 

t.T.R. 132. 643: A.I.R. 1965 S.C. 1942. 

S. C. J.— 47 
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Further, we have held id Mjs K S Venkataranian v The Stale of Madras, 1 2 
that the Sales Tax Authorities created by the Madras General Sales Tax Act are 
not competent to entertain questions as to the ultra vires of a provision of the 
Act Similarly the Commissioner appointed under the Bombay Sales Tax Act 
would not be competent to go into the question whether section 6 of the Act 
under which the transactions were apparently taxable was ultra \ires or 
not * 

Therefore, in our opinion, section 13 of the Act does not create an implied 
bar and the High Court is right in holding that the suit was competent 

This Court has recently held that Article 96 applies to suits like the prestflW 
(See Stale of Kerala v Aluminium Industries Ltd , Kuttda*) 

The only point that remains is regarding the date of the knowledge of the 
plaintiff Both Courts below bave found that the plaintilT came to know of the 
mistake on 22nd December, 1952, the date of the promulgation of Governor! 
Ordinance This is a concurrent finding of fact and the learned Solicitor General 
has not shown us any good ground for disturbing this concurrent finding of fact 
Accordingly, agreeing with the High Court, we hold that the suit is not 
barred In the result the appeals fail and are dismissed with costs One hear 
mg fee 

Shah, J (for himself and Ramaswami, J )— ' These appeals arise out of suit! 
filed by the two respondents for recovery of sums of money paid by them a! 
advance sales tax under a mistake of law The suits were decreed by the Court 
of First Instance and the decisions were confirmed in appeals by the High Court 
of Judicature at Bombay 

There were no orders of assessment made by the taxing authorities but the 
tax payers being of the view that the tax on their turnover was payable submitted 
returns under the Bombay Sales Tax Act, 2946 and paid advance tax The sales 
were in respect of goods consigned to purchasers outside the State of Bombay 
and for consumption outside the State These sales were apparently covered by 
the terms of Article 286 (1) (a) b-fore it was amended by the Sixth Amendment 
Act and could not be taxed under a statute enacted by a State The tax payers 
claimed that they had discovered their mistake when the Governor of Bombay 
promulgated Bombay Ordinance 2 of 1952 after the decision of the Bombay 
High Court in The United Motors (India) ltd v The State of Bombay * The 
trial Court and the High Court have rejected the contention raised by the St 3 te 
that the suits were barred by sections 13 and 20 of the Bombay Sales Tax 
Act, 1946, which were later replaced by sections 19 and 20 of the Bombay 
Sales Tax Act, 1952, and that the suits were barred by the law of limita 
tion r- f 


We agree with the judgment of our brother Sikn J , that the suits were not 
iiMwsd e-'tbsr expressly by the provatoss of section or tmpirodJy by seottsa J’ 
of the Bombay Sales Tax Act, 1946 We also agree with him that the suits were 
not barred by the law of limitation since the suits were filed within the period 
prescribed by Article 96 of the first Schedule of the Limitation Act, 1908 f t » 
within three years from the date on which the mistake became known to the tax- 
payers We are unable, however, to agree with the observations that before the 
sales tax authorities an objection that certain parts of the statute were ultra vires 
the Legislature could not be raised As held by this Court in Mis Kamla Mills 
Ltd v The State of Bombay * the question whether a transaction which fall* 
within the Explanation to Article 286 (1) (a) before it was amended by the Consti 


1 (1966) I ITJ 415 (1966)1 SCJ 515 
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ution (Sixth Amendment) Act does not affect the jurisdiction of the taxing 
luthority: It is merely a question of interpretation of the contract in the light 
A the statute and the sales tax authorities are entitled to entertain the objection, 
if it be raised before them, that the transaction was not taxable because the 
State had no power to legislate in respect of an Explanation sale. But in this 
case, that stage was never reached. The tax-payers in the belief that they were 
liable to pay tax paid advance tax before any orders of assessment were made. 
Thereafter realising that they had committed a mistake filed suits for refund. 
Thereby they were seeking to obtain orders of refund of payments made under a 
mistake of law: they were not seeking to set aside any order of assessment. 

We agree therefore that the appeals should be dismissed with costs. 

K.G.S. Appeals dismissed. 


THE SUPREME COURT OF INDIA. 

(Civil Appellate Jurisdiction.) 

Present K. Subba Rao, M. Hidayatullah and R. S. Bachawat, JJ. 
Kehar Singh and others '' . . Appellants* 

v. 

Dewan Singh and others . . Respondents. 

Custom— Punjab — Jats in Amritsar District — Customary adoption — Adopted son when 
entitled to collateral succession. 

Under the customary law of the Jats in Amritsar District, where the customary adoption 
is formal and the adopted son is completely transplanted in the family of the adoptive father, he 
is entitled to succeed to the collateral relatives of the adoptive father. On the other hand, if 
the customary adoption amounts to a mere appointment of an heir, the appointed heir is not 
entitled to succeed to the collateral relatives of the adoptive father. 

Appeal from the Judgment and Decree dated the 6th October, 1958, of the 
Punjab High Court in Civil Regular Second Appeal No. 340 of 1953. 

Gopal Singh, Advocate, for Appellants and Respondent No. 11. 

N. N. Keswani, Advocate, for Respondent No. 1 

The Judgment of the Court was delivered by 

Bachawat^ J. — The parties are Aulakh Jats of Tehsil Ajnala in Amritsar 
District, and are governed by customary law in matters of succession and adop- 
tion. The dispute concerns succession to the property of the Santa Singh alias 
Din Mohammad. Santa Singh has not been heard of for a long time and is 
presumed to be dead. The revenue authorities sanctioned mutation of the lauds 
left by him in favour of the defendants, who are his collaterals of the 8th degree. 
One Megh Singh was the collateral of Sant Singh in the 5th degree. Megh Singh 
died more than 50, years ago. Before his death, he adopted his daughter’s son, 
one Kala Singh. _ Kala Singh has died leaving his sons, Dewan Singh and Gian 
Singh as his heirs. Dewan Singh and Gian Singh instituted a suit in the Court of. 
the Subordinate Judge, First Class, Ajnala, praying for a decree for possession of 
the lands left by Santa Singh and' alleging that Megh Singh adopted Kala Singh as 
his son, took him out of his natural family, transplanted him completely in the 
family of Megh Singh and bestowed on him the rights of a natural son, according 


*C.A. No. 429 of 1963. 


‘21st January, 1966. 



THE SUPREME COURT JOURNAL 


[1966 


364 

to the custom by which the patties were governed, Kala Singh was entitled to 
succeed as a reversionary heir in the family of his adoptive father and was the 
preferential heir of Santa Singh The contesting defendants alleged that the 
adoption of Kala Singh amounted to the appointment of an heir only and they 
denied that according to custom Kala Singh was the reversionary heir of Santa 
Srngh or entitled to inherit his lands 

The Subordinate Judge, Ajuala and the District Judge, Amnts&t, coacucreatly 
held that the adoption of Kala Singh was the usual customary appointment of an 
heir The trial Court also held that by the custom of Jats in Amritsar District an 
appointed heir was entitled to succeed collaterally m the family of his adoptive 
father and consequently, Kala Singh was the preferential heir of Santa Singh On 
appeal, the District Judge, Amritsar set aside the decree passed by the trial Court, 
and dismissed the suit He held that according to custom, the adoption of a 
daughters son was not permissible and the adoption of Kala Singh was, there- 
fore, invalid He also held that under the customary law an adopted son could 
not succeed collaterally in his adoptive father’s family if he was a non agnate, or 
if he did not belong to the Got of his adoptive father On Second Appeal, the 
High Court set aside the order of the District Judge, Amritsar, and restored the 
decree passed by the trial Court The High Court held that it was not open to 
the defendants to challenge the validity of the adoption of Kala Singh, as the 
point was not in issue between the parties, and under the customary law, Kala 
Singh, as the adopted son of Megh Singh, was entitled to succeed collaterally jn 
his adoptive father’s family Some of the defendants now appeal to this Court on 
a certificate granted by the High Court 

In agreement with the High Court we hold that it is not open to the defen 
dants to contend that the adoption of Kala Singh by Megh Singh was invalid 
In the written statement, the defendants did not allege that Megh Singh had no 
power to adopt Kala Singh as Kala Singh was the daughter’s son of Megh 
Singh As the validity of the adoption was not in issue, the parties had no 
opportunity to lead any evidence on the question whether by the special custom 
of the parties Megh Singh could lawfully adopt hu daughter’s son 

The substantial point in controversy between the parties is-whether by the custom 
governing the Jats of Amritsar District Kala Singh was entitled to succeed colla- 
terally in the family of his adoptive father Some general customs as to adoption 
are found to exist in the Punjab, and they are collected in Rattigan’s Digest of 
Customary Law Some of the customs observed in the several Districts and 
Tehstls of the Punjab are collected in the Riwaj-t-ams There is a presumption 
that the entries in the Riwaj i am are correct, and if there is aconflict between 
Rattigans’s Digest and the Riwaj t am normally the Riwaj t-am ,pf the locality 
prevails see Jai Kaur v Sher Singh , 1 2 Sahg Ram v Munshl Ram *. Judicial decisions 
furnish reliable instances in which the custom in question was recognised or 
departed from Oral and documentary evidence of mutations and other transac- 
tions in which the custom was recognised or departed from are also relevant 
material to prove or disprove the custom 

A customary adoption in the Panjab itf ordinarily no more than a mere appoint- 
ment of an heir creating a personal relationship between the adoptive father and 
the appointed heir only, see Mela Singh v Gurdas * There is no tie of kinship 
between the appointed heir and the collaterals of the adoptive father The 
appointed heir does not acquire the right to succeed collaterally m the adoptive 
father’s family The status of the appointed heir is thus materially different from 
that of a son adopted under the Hindu law 


1 ( 1961) 2 S CJ 62 (l 960) 3 S C R. 975 474-475 
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Thegeneral custom negativing the right of the appointed heir to succeed 
collaterally m the family of his adoptive father is stated in Article 49 of Rattisan’s 
Digest of Customary Law, 13thEdn., page 572 thus:— & 

<m the other hand, does the heir acquire a right to succeed to the collateral 
nc S 0 ??? 1 2 3 "' Is him, where no formal adoption has taken place, inasmuch 

as the relationship establised between him and the appointer is a purely personal one/* 


The rule in Article 49 does not apply to a formal adoption by the customary 
method. The customary formal adoption completely severs the connection of the 
adopted son with his natural family and transplants him from his natural family 
to the adoptive family. Such an adoption confers on the adopted son the right 
of collateral succession in the adoptive father’s family and takes away the right 
of collateral succession in the natural family. The formal adoption may be 
made in accordance with custom and by observing the customary forms, and it 
is not necessary to comply with the rules of Hindu law in the matter of ritual or 
otherwise. See Abdur Rehman v. Raghubir Singh) 1 Waryaman v. Kanshi Ram." 


The Manual of Custom ary Law of the Amritsar District by H.D. Craik in 
1914 records the following question and answer: — 


Question 91 .— Can an adopted son succeed collaterally in the family of bis adoptive 
father? 


Answer 91.— All the tribes state that an adopted son succeeds collaterally in the family of 
his adoptive father, with the exception of Brahmans and Khatris of Neshta,’ who say that he 
does not do so. The rule defined by the Courts, however, is that an adopted son has no right 
to succeed in this manner. The latest ruling on this point is P.R. 107 of 1913 in which it was 
held that among Jat Sikhas of the Tarn Taran tahsil an adopted son, appointed by the usual 
customary method, does not succeed to collaterals as his adoptive father’s representative.” 

The English translation of the Urdu version of the Riwaj-i-am of the Amritsar 
District for the year 1940 (Exhibit P.G/1) records the following question and 
answer: — 


No. of 
question^ 

Question 

Answer 

90 

Can an adopted son succeed 
collaterally in the family 
of his adoptive father? 

All the tribes, yes. 

See Schedule I for relevant mutations. 

See Schedule II for judgments in civil cases. 


Schedule I annexed to Exhibit P.C./l gives 17 instances of mutations on collateral 
successions of adopted sons in the family of the adoptive father. Schedule II 
annexed to Exhibit P.C./l is not printed in the paper book. The English version 
of the Riwaj-i-am ’ of the Amritsar District published by A. MacFARQUHAR 
in 1947 gives the list of the relevant judicial decisions bearing on question 90. 
The decided cases show that where the adoption is by way of a customary appoint- 
ment of an heir, the adopted son does not succeed collaterally in the adoptive 
father’s family. The latest Riwaj-i-am refers to the Court rulings without dis- 
approval. In the light of the decided cases, the entries in the Riwaj-i-am recognis- 
ing the adopted son’s right of collateral succession in the adoptive father’s family 
should be taken to apply to cases of cutomary formal adoptions and not to cases 
of adoptions by way of customary appointments of heirs. 

The relevant judicial decisions may be briefly noticed. In Jawala Singh v. 
Mt. Lacmi and others 3 (Gil Jats of Tahsil Ajnala, Amritsar), Mangal Singh v. 
Tilak Singh * (Sobel Jats of Tehsii Ajnala, Amritsar), Chetu v. Jawand Singh and 
others 6 (Sikh Jats of- Tahsil Tarn Taran, Amritsar), it was held that an heir 
appointed under the customary law of Jats in the District of Amritsar does not 
acquire a right to succeed to the collaterals of the adoptive father, and in Indar 


1. (1949) 51 P.L.R. 119. 

2. (1922) 3 I.L.R. Lah. 17. 

3. 14 P.R. of 18S4. 


4. 61 P.R. of 1894. 

5. 107 P.R. of 1913. 
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Singh v Ml Garden* (Arontsar Jats), it was held that he was not a lineal descen 
dant of the adoptive father within the meaning of section 59 of the Punjab 
Tenancy Act (XVI of 1887 ) Conversely, the appointed heir retains the right of 
collateral succession in hi3 natural family. See Jagat Singh v Ishar Singh 3 
(Amritsar Jats) On the other hand, according to the custom of Jats m the 
Amritsar District, in a case of a formal adoption effecting a complete transplanta- 
tion of the adopted son in the adoptive father s family, the adopted son is 
entitled to inherit collaterally in the adoptive father’s family See Teju v Kesar 
Singh*, affirming the decision of Kapur, J , in Tcja Singh v Kesar Singh * 

We thus find that under the customary law of Jats in Amritsar District, 
where the customary adoption is formal and the adopted son is completely 
transplanted in the family of his adoptive father, be is entitled to succeed to 
the collateral relatives of the adoptive father This finding is in harmony with 
the Kiwaj i am of the Amritsar District is supported by judicial decisions and is 
not m conflict with Article 49 of Rattigan s Digest On the other hand, if the 
customary adoption amounts to a mere appointment of an heir, the appointed heir 
is not not entitled to succeed to the collateral relatives of the adoptive father 
This finding is in harmony with Article 49 of Rattigan Digest and the judicial 
decisions, and is consistent with the J?moj i-ams properly interpreted in the light 
of the decided cases 

In Teju v Kesar Singh * it was said that the ordinary rule in Amritsar 
District is that the adoption is complete in other cases, it was said that 
ordinarily such an adoption is by way of a customary appointment of an h«r 
The true rule appears to be that it is a question of fact in each case whether the 
adoption by a Jat in the Amritsar District is formal or informal The adoption 
is formal if the parties manifest a clear intention that there should be complete 
change of the family of the adopted son, so that he ceases to be a member of 
his natural family and loses his nght of collateral succession in that family and 
at tbe same tune becomes a member of the adoptive father’s family and acquires 
a nght of collateral succession in the family The loss of the right of collateral 
succession in the natural family is strong evidence to show that the adoption is 
formal and effects a complete change in the family On the other hand, retention 
of the right of collateral succession m his natural family indicates that the adop- 
tion was informal by way of customary appointment of an heir 

The onus is upon the plaintiffs respondents to prove that the adoption of 
Kala Singh was formal and effected a complete change m his family On the death 
of the adoptive father Megh Singh Kala Singh inherited the properties of Megh 
Singh and on the death of Kala Smgb his sons, Gian Singh and Dewan Singh, 
inherited those properties But these successions are consistent with the informal 
appointment of Kala Singh as an heir to Megh Singh According to custom, the 
appointed heir succeeds to the properties left by the adoptive father, and on the 
death of the appointed heir, his male issue succeeds. See Rattigan’s Digest of 
Customary Law, 13th Edn Articles 52 and 54 pages 572 573 The succession of 
Kala Siogh as the reversionary heir of one Mst Bbagan is cited as an illustration 
of collateral succession of the adopted son in his adoptive father's family in the 
list of mutations given m Schedule I of the RiwaJ l am of 1940 (Exhibit P C fl ) But 
the oral testimony on the record of this case discloses that Mst Bhagan, who was 
the widow of a predeceased son of Megh Singh, was given some land by Megh 
Singh for her maintenance, and on her death, Kala Singh succeeded to this land 
It will appear, therefore, that Mst Bhagwan got a life estate in this land and 
on her death, the land reverted to Kala Singh as the adopted son of Megh Singh 
The succession of Kala Singh to ibis Jand is, therefore, not an instance of 
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(Section 27 of the Act II of 1915 as ong nally passed opened with the words “ A duty at 
such rate or rates * instead of An excise duty or counterva ling duty at such tale or 
rates ” which expression was substituted by the Order in Council — Adaptation of laws 
Order, 1937 — consequent on the passing of the Government of India Act, 1935 by the Bntfth 
Parliament) 

Held By the Full Court —The B har and Orissa Excise Act is valid as * existing law' within 
the meaning of Article 305 of the Constitution (as defiaed in Article 366(10) thereof) and is 
preserved by Article 372 of the Constitution 

The notification issued under section 27 of the Act m 1937 (before the Constitution) Is also 
an existing law and constitutionally valid 

Per Shah J (on behalf of majority) —In view of Article 366 (10) the 'exist ng law' under 
Article 305 which saves it from the provisions of Article 301 (declaring freedom of trade within 
India) must be one passed or made before the commencement of the Constitution (in the 
Instant case section 27 and the notification issued thereunder in 1937) 

The impugned notification of 1961 imposed an additional burden and it would be valid only 
if it complied with the constitutional requ rements of Article 304 (/ e ) (a) if the tax or duty 
imposed on goods imported from other States does not exceed the tax or duty imposed on goods 
manufactured to the State ot(b)ux the public interest » 

The increase in the duty by the notification of 1561 is not valid 

Per Hldayatullah J (contra) —Since the Act was valid under the Government of India Act 
1935, then by reason of Art c!e 372 of the Constitution the Act must be deemed valid to this day 
The absence of manufacture of foreign liquor in the State thus mates no difference to the 
validity of the duty imposed in exercise of the powers uader section 27 of the valid Act 

Neither Article 301 nor Article 304 (a) can come into play The State Legislature has 
competence apart from Article 304 (o) to impose duties of excise on alcoholic liquors for 
human consumption produced in the State and countervailing duties on similar liquors imported 
from other States under the State Legislative List (Entry St of List tl) If Artcte 301 stands 
In the way th*re is Article 305 to save it. 

Appeal by Special Leave from the Judgment and Order, dated the 29th 
October, 1962, of the Orissa High Court in O J C No 241 of 1961 

Santosh Chatterjee and V D Mlsra, Advocates, for Appellant 

N S Bmdra, Senior Advocate (K N Sochthey, Advocate, with him) for 
Respondents 

C B Agarwala, Senior Advocate (O P Rana, Advocate, with him), for 
Intervener 

The following Judgments of the Court were delivered 

Shah, J (for himself and on behalf of majority) — The appellants— Kalyant 
Stores — deal in liquor at Rourkeia, District of Sundergarh in the State of Orissa 
The appellants held a licence as retail vendors for "all types of foreign liquor’’ 
under the Bihar and Orissa Excise Act, 1915 The expression “foreign liquor" 
apparently includes Ale, Beer, Port, Cider and other fermented liquors, cordials, 
mixtures and other preparations containing spirit, perfumed spirit and all sorts of 
wines whether manufactured in India or abroad Under the Bihar and Orissa 
Excise Act, 1915, by a notification issued m 1937 under section27a duty of 
Rs 40 per LP Gallon was imposed and realised by the State of Orissa on 
foreign liquor of Indian manufacture imported into State of Orissa front other 
parts of India For the year 1st April, 1960 to 31st March, 1961, dJty was 
levied on “foreign liquor” imported by the appellants at the rate fixed 
in the notification issued in 1937 On 31st March, 1961, in exercise of 
the powers conferred by section 90 of the Bihar and Orissa Excise Act II of 1915, 
the Board of Revenue enhanced the doty with effect from 1st April, 1961, in 
respect of “foreign liquors” from Rs 40 to Rs 70 per L P Gallon, and also 
raised duty in respect of other excisable articles The licence held by the 
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liquor Counsel for the appellants says that it was not admitted by the 
appellants that at the material time foreign liquor was manufactured or produced 
within the State of Onssa The High Court has apparently not stated that 
'■foreign liquor” was manufactured within the State of Orissa at the material 
time From the affidavits field in this Court by the parties it is clear that no 
“ foreign liquor ' was being produced in the State at the material time, nor was 
any such liquor produced at any time after the Constitution was brought into 
force Counsel for the State has therefore very fairly not supported this part of 
the reasoning of the High Court 

This brings us to the consideration of the meaning of the expression 
‘ countervailing duties ’ used in Entry 51, List II of the Seventh Schedule to the 
Constitution The expression " countervailing duties ” has not been defined in 
the Constitution or the Bihar and Onssa Act (II of 1915) We have therefore to 
depend upon its etymological sense atid the context in which it has been used m 
Entry 51 In its etymological sense it means to counterbalance, to avail against 
with equal force ot virtue, to compensate for something or serve as an equivalent 
of ox substitute for see Black’s Law Dictionary, ■stb Edition page 421 This would 
suggest that a countervailing duty is imposed for the purpose of counter-balancing 
or to avail against something with equal force or to compensate for something 
as an equivalent Entry 51 in List II of the Seventh Schedule to the Constitution 
gives power to the State Legislature to impose duties of excise on alcoholic 
liquors for human consumption where the goods are manufactured or produced 
in the State It also gives power to levy countervailing duties at the same or 
lower rates on similar goods manufactured or produced elsewhere jn India The 
fact that countervailing duties may be imposed at the same or lower rates 
suggests that they arc meant to counter balance the duties of excise imposed on 
goods manufactured in the State They may be imposed at the same rate as 
excise duties or at a lower rate, presumably to equalise the burden after taktng into 
account the cost of transport from the place of manufacture to the taxing State 
It seems therefore that countervailing duties are meant to equalise the burden on 
alcoholic liquors imported from outside the State and the burden placed by excise 
duties on alcoholic liquors manufactured or produced in the State If no alcoholic 
liquors similar to those imported into the State are produced or manufactured, 
the right to impose counterbalancing duties of excise levied on the goods manu- 
factured in the State will not arise It may therefore be accepted that countervail- 
ing duties can only be levied if similar goods are actually produced or manu- 
factured in the State on which excise duties are being levied 

But the Bihar and Orissa Act (II of 1915) was enacted by the appropriate 
Legislature in 1915 and by virtue of Article 372 of the Constitution it was a law in 
force and continues to remain in force until altered, repealed or amended by a 
competent legislature or by a competent authority, and therefore countervailing 
duty on imported foreign liquor could be levied by the State Government as tt 
was levied before the Constitution, unless there is something to the contrary to be 
found therein It u admitted that the Government of Orissa continued to levy a 
duty of Rs 40 per L-P Gallon under Act (II of 1915) even after Constitution came 
into force By the notification of 1961 the duty was enhanced from Rs 40 per 
L.P Gallon to Rs 70 per L.P Gallon Levy at the rate prescribed under the 
notification of 1937 in operation immediately before the Constitution remained 
effective until it was lawfully altered The only contention raised in the High 
Court in support of the plea of invalidity of the levy in its entirety based on the 
nature of countervailing duty cannot prevail, for a part of the duty was already 
being lived before the constitution came into force and the appellants by their 
petition did not challenge in the High Court the validity of that levy before the 
26th January, 1950 The duty of Rs 70 per L-P Gallon may be broken up into 
two parts, Rs. 40 per L.P Gallon which was m force before the Constitution came 
into force, and which continued to be levied thereafter, and Rs. 30 which was the 
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added levy in 1961. The contention based on the nature of countervailing duty 
cannot in the face of Article 305, to which we shall presently refer prevail in so 
oV? Iev5ed under tile notification issued in 1937, though the enhancement 
ot Rs. 30 in 1961 after the Constitution came into force may be open to challenge. 
The argument of Counsel for the appellants that the levy of duty at the rate of 
Rs. 70 per L.P. Gallon in its entirety is invalid must therefore fail. 

Whether the enhancement of the levy by notification, dated 31st March, 1961, 
insofar^. it enhanced the levy from Rs. 40 to Rs. 70 per L.P. Gallon infringes 
any constitutional prohibitions may be considered. By section 27 of Act II of 
1915 the State Government is given the power to impose a countervailing duty at 
the rate or rates as the State Government may direct. Before the Constitution, 
duty was imposed at the rate of Rs. 40 per L.P. Gallon on foreign liquors. The 
imposition remained in operation till the date on which the Constitution was 
brought into force, and has not been challenged in the petition. The Act merely 
authorised the levy of duty as may be fixed by the Government. To effectuate 
the power to levy the duty authorised, the rate of duty must be fixed by notifica- 
tion by the State Government. In 1937 the power was exercised by issuing a 
notification under section 27 authorising the levy of duty at the rate of Rs. 40 
per L.P. Gallon. Section 27 of the Act authorised the imposition of excise and 
countervailing duties: the section however did not by its own force impose 
liability to pay any specific duties.. To complete the levy the State Government 
had to issue a notification levying the duty and prescribing the rates thereof. By 
the notification, dated 31st March, 1961, that law was altered and the duty was 
raised to Rs. 70 per L.P. Gallon. Till the enactment of the Constitution the 
existing law relating to the levy of countervailing duty on excisable articles was 
contained in section 27 supplemented by the notification issued by the Govern- 
ment of Orissa in 1937. By the notification, dated 31st March, 1961, the rate of 
levy was altered, and the validity of the altered rate of duty has to be adjudged in 
the light of the provisions of the Constitution. 

The validity of the imposition of the new rate of Rs. 70 per L.P. Gallon may 
be examined in the light of the restrictions imposed by the Constitution on the 
legislative power. By Article 301 of the Constitution, subject to the other provi- 
sions of Part XIII, trade, commerce, and intercourse throughout the territory of 
India is to be free. By Article 303 no power is conferred upon the State 
Legislature to make any law giving, or to authorise the giving of, any preference 
to one State over another, or to make, or authorise the making of, any discrimi- 
nation between one State and another, by virtue of any entry relating to trade 
and commerce in any of the List in the Seventh Schedule. The material part of 
Article 304 is as follows: 

“Notwithstanding anything in Article 301 or Article 303, the Legislature of a State may by 
law— y 

(a) impose on goods imported from other States or the Union territorries any tax to 
which similar goods manufactured or produced in that State are subject, so however, as not to 
discriminate between goods so imported and goods so manufactured or produced; and 

(b) impose such reasonable restrictions on the freedom of trade, commerce or intercourse 
with or within that State as may be required in the public interest: 

Provided that * * * * * 

Article 305, insofar as it is material, provides: 

“ Nothing in Articles 301 and 303 shall affect the provisions of any existing law except in so 

far as the President may by order otherwise direct; * 

Article 304 is in terms prospective: it authorises the State Government to 
legislate notwithstanding anything in Article 301 or 303 to impose on goods 
imported from other States any tax to which similar goods manufactured or 
produced in that State are subject, so, however, as not to discriminate between 
goods imported and goods manufactured or produced or to impose such reason 
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able restrictions on the freedom of trade, commerce or intercourse with or wi&sfl 
that State as may be required in the public interest The notification levying 
duty at the enhanced rate is purely a fiscal measure and cannot be said to be a 
reasonable restriction on the freedom of trade « the public interest Article 301 
has declared freedom of trade, commerce and intercourse throughout the territory 
of India and restnctions on that freedom may only be justified if it falls within 
Article 304 Reasonableness of the restriction would have to be adjudged in the 
light of the purpose for which the restriction is imposed, that is • as may be 
required in the public interest * Without entering upon an exhaustive category 
zation of what may be deemed 1 required in the public interest ’ , it may be said 
that restrictions which may validly be imposed under Article 304 ( b ) are those 
which seek to protect public health safety, morals and property within the 
territory Exerctse of the power under Article 304 (clean only be effective if the 
tax or duty imposed on goods imported from other States artd the Tax or duty 
imposed on similar goods manufactured or produced in that State are such that 
there is no discrimination against imported goods As no foreign liquor is 
produced or manufactured in the State of Orissa the power to legislate given by 
Article 304 is not available and the restriction which is declared on the freedom 
of trade commerce or intercourse by Article 301 of the Constitution remains 
unfettered 

Mr Bmdra appearing on behalf of the State of Orissa contended that the 
Legislature having empowered the State Government by section 27 to levy duty 
at a rate which maybe prescribed the notification, dated 31st March, 1961, 
enhancing the tax derived is validity from the Act itself and did not amount to 
any law modifying the existing law Therefore, n was said, the levy of duty at 
the enhanced rate was supported by the power conferred by section 27 which was 
“existing law’ This argument cannot in our view, be sustained By 
Article 366 (10) unless the context otherwise requires, the expression "existing 
law means any law. Ordinance, order, bye law, rule or regulation passed or made 
before the commencement of the Constitution by any Legislature, authority or 
person having power to make such a law. Ordinance order, bye law, rule or 
regulation Existing law within the meaning of Article 305 was therefore the 
provision contained in section 27 of the Bihar and Orissa Act II of 1915 authoris- 
ing the State Government to issue a notification imposing a duty at the rate fixed 
thereby and the notification issued pursuant thereto before the Constitution The 
notification of 31st March, 1961, which imposed an additional burden may there- 
fore be valid only if it complies with the constitutional requirements 

The decision in The Bangalore Woollen, Cotton and Silk Mills Company Ltd , 
Bangalore and another v The Corporation of the City of Bangalore 1 on which 
Teliance was placed by Mr Bmdra does not assist his contention In tbax case 
by resolution dated 31st March, 1954, the Municipal Corporation of Bangalore 
purporting to act under the authority conferred by section 98 of the City of 
Bangalore Municipal Corporation Act LXIX of 1949 resolved to levy octroi duty 
on cotton and wool The authority of the Municipal Corporation to levy the tax 
was challenged It was held by a Division Bench of this Court m Bangalore 
Woollen Cotton and Silk Mills v Bangalore Corporation * that the Legislature had 
laid down the powers of the Municipal Corporation to tax animals and goods, 
brought vnthm the octroi limits and had enumerated certain articles and animals 
in Part V of Schedule III and by class VIII read with section 97 had authorised 
the Corporation to impose a tax on other articles or goods This power in the 
view of the Court was granted by conditional legislation and was not liable to be 
struck down on the score of excessive delegation The question whether the 
imposition of the octroi duty offended Articles 276 and 301 was then referred to a 
larger Bench and the Court held m The Bangalore Woollen Cotton and Silk Mills 

a\r (1 1%2SC 562 2M (W1> 3 S ^ 707 V«j«)3SCR 698 A4R 1962 SC. 
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•Co. Ltd , Bangalore's case 1 that the combined effect of sections 97 and 130 and 
Part V of Schedule III including class VIII is that the words of a general nature 
used by the Legislature had the same effect as if all articles were intended to be 
included, and the impugned octroi duty did not contravene the provisions of 
Articles 276 and 301 of the Constitution. It was urged on behalf of the tax- 
payers that the source of the authority to levy octroi duty on cotton and wool was 
the resolution of the Municipal Corporation, which was in the nature of sub- 
ordinate legislation, which amended or altered the existing law. This contention 
was rejected. The Court in that case held that the combined effect of sections 97, 
130 and Part V of Schedule III including class VIII in the City of Bangalore 
Municipal Corporation Act was that all articles were intended to be included in 
the parent statute. It is implicit in the reasoning that there was no alteration or 
modification of the existing law, by the resolution of the Corporation. The 
decision of that case turned entirely upon the interpretation of the special 
provisions the like of which are not found in the Bihar and Orissa Act 
(II Of 1915). 

In the present case, it is clear that under the existing law duty had been 
imposed in exercise of the power contained in sections 27, 28 and 90 of the Act 
and the notifications issued from time to time before the Constitution was enacted, 
and that law was altered by the notification, dated 31st March, 1961. It is not the 
case of the State that in exercise of an> pre-existing conditional legislation, duty at 
enhanced rate was made leviable on foreign liquor. The sole authority for the 
levy of the duty at the enhanced rate is the notification of the State Govern- 
ment, dated 31st March, 1961. That notification infringes the guarantee of free- 
dom under Article 301 , and may be saved only if it falls within the exceptions 
contained in Articles 302, 303 and 304. Articles 302 and 303 are apparently not 
attracted and have not been relied upon, and the notification does not comply 
with the requirements of the Constitution contained in Article 304, clauses (a) 
and ( b ). The notification, dated 31st March, 1961, enhancing' the levy by Rs. 30 
per L.P. Gallon must therefore be regarded as invalid. That however does not 
affect the validity and the enforceability of the earlier notification issued in 1937 
which must remain operative in view of Article 305. That Article specifically 
protects existing law and as the levy of countervailing duty at Rs. 40 per L.P. 
Gallon was an existing law it is protected under Article 305. In fact this 
position was not challenged by the appellants in their writ petition. 

The appeal is therefore partially allowed, and it is declared that the notifica- 
tion, dated 31st March, 1961, enhancing duty on foreign liquor at the rate of 
Rs. 30 per L.P. Gallon is invalid as offending Article 304 of the Constitution and 
is therefore unenforceable. The right of the State to enforce the liability against 
the appellants to pay duty at the rate prescribed in the earlier notification which 
held the fields remains however unaffected. In view of the divided success of the 
parties, there will be no order as to costs in this Court and the High Court. 

Hidayatullah, J. (dissenting)— The appellant is a firm which deals in liquor at 
Rourkela in the Orissa State. It challenges in toto the imposition of a duty 
of excise on foreign liquor levied at first at Rs. 40 per London proof gallon and 
from 1st April, 1961, at Rs. 70 under section 27 of the Bihar and Orissa 
Excise Act, 1915. The original duty at Rs. 40 was fixed by a notification issued 
in 1937 and it was enhanced by a notification issued on 31st March, 1961. The 
appellant on being asked to pay the difference in respect of stocks held in its shop 
filed a petition under Article 226 of the Constitution challenging the enhancement 
of the duty as well as the duty at the original rate. 

Section 27 of the Bihar and Orissa Act (II of 1915), for our purpose, 
reads as follows: 

1. (1962) 1 S.C.J. 214: (1961) 3 S.C.R. 707: A.I.R. 1962 S.C. 562. 
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j,,. /’0‘W to Impose duty onHmporl, export, transport and manufacture —( I) An exeu 

duty or a countcTYailmg duty as the case may beat such rate or rates as the Sta e Gnvrm 
meet may direct may be imposed either generally or for any specified local area on- 
to) any excisable article imported or 

(b) any excisable article exported, or 

(c) any excisable article transported or 

respect'S """ under any license „„,ed 

(0 • * * , 

.. 0) any excisable article manufactured id any distillery or brewerv I.een.M .h.x 
authorized or continued under this Act 3 1 orewery ncen ed establ shed 

Explanation — 

( 2 ) • . * 

(3) Notwithstanding anyth ng contained in sub section (1) — 

(a) the duty as aforesaid has been already paid, or 

(b) a bond has been executed for the payment of such duty 

~ r»P 1C ar B umcnt . th ^t since foreign liquor is not manufactured in the State 
of Orissa and no duty of excise as such can be levied on Iocallv n!**, !r. e J«£5 
foreign liquor, a countervailing duty cannot be charged on foreign liquor broS 
from an extra State point in India It is also contended that this .me?.. S 8 a 
Articles 301. 303 and 304 of the Constitutton and is a colourable „ Z P , *, ? lrci ! ds 
lion because countervailing duties of excise can only be leviedvvh^n ofIc S'S | a- 
m E products can be subjected to an equal or more ixcfse d , t?" cor '«P‘ ) ”' J : 

that the whole of the duty must fatl as contrary to the mtendirJnr ,S 
stitution It ts also argued that even if the original co,mw„^ nt ? f . the Co ?' 
rate of Rs 40 per London proof gallon could be said to bMev.’ K, g l! Uty ^ thl % 
Articles 305 and 372 or the Constitution which preset exist by of 

in force the enhancement of the existing dutymakw the f ^ or,hcla . ws 

and such notification cannot be made if there , s no nos^.h. ,? P r .u° n . a ne ? ,ax 
responding duty on locally manufactured goods of the sam^kind^ 6 ^ ° f 
The Constitution divides the subject of duties of «*«•.*„ i. . ... 

and the States What the division ,s may be seen bv ° f betwccn ‘ hc Un,on 
List I with Entry 51 of List II y Dc seen c °mpanng Entry 84 of 


Entry 84 of List J 
Duties of excise on tobocco and 
other goods maunfactured or 
produced in India except — 


(a) alcoholic liquors for human 
consumption 

(b) opium, Indian hemp and other 

narcotic drugs and narcotics 
but including medicinal and* 
tortet preparations containing 
alcohol or any substance 
included in sub paragraph (b) 
of this entry _ ' ’ 


E * r r 51 o/ // 

D r’ 0 /.? C,s ;°” thc following goods 
Slate ?nH Ural ° r flr0dilc<, ‘ i in the 
same " d |““ ,lter va | liog duties at the 
same or lower rates on similar eoods 
^auufactured or produced StaShS 

uleobolic liquors for human consum 

(6) opium Indian hemp and other 
S°dmu d me!t“” d ,‘ ,arco,lc! . 6“> not 

”a|* 8 coSrg a, Xh o o! t orr 

(h)?rSc„1? y dcd ,D s “ b ™ 3 ‘ ,i 
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It is to be noticed that the power to levy duties of excise on alcoholic liquors 
for human consumption, with which we are presently concerned, is given to the 
States. Entry 51 goes a little further and allows the levy of countervailing duties 
at the same or at lower rates on similar goods manufactured or produced else- 
where in India. A duty of excise is a tax .on production and as the Legislatures 
of the_ States are not authorized to legislate beyond the States such duty can only 
be levied in respect of goods produced within the State. The Entry, however, 
allows the State to levy a countervailing duty at the same or a lower rate on goods 
produced or manufactured in India and brought into the State from outside. 
Three questions arise. First there is the general question: must the countervail- 
ing duty be only imposed on imported articles when articles similar to those are 
produced or manufactured within the State on which excise duty is levied ? If 
the answer to this question is in the negative there is an end to all dispute for 
then the old law, the old notification and new notification must be above 
reproach. The next two questions are narrower then the first. They are: ( a ) was 
the imposition and collection of the countervailing duty at Rs. 40 per London 
proof ^gallon valid and (b) is the notification enhancing the duty of excise and 
the countervailing duty to Rs. 70 per London proof gallon beyond the powers 
of the State Government? 

A countervailing duty is not defined in the Act. In the Concise Oxford 
Dictionary “countervailing duty” is stated to be: 

“ a countervailing duty — one put on imports that are bounty-fed to give home goods an 
equal chance ”. 

This brings out the true character of a countervailing duty. It is imposed to 
make incidence of excise duty equal. How these countervailing duties came to 
exist in India is a matter on which something may be said before the challenge 
to the legality of the imposition may be considered. 

The Bihar and Orissa Excise Act was passed on 19th January, 1916. It was 
thus passed under the Government of India Act, 1915. Section 27 as originally 
passed opened with the words “A duty at such rate or rates. ...” instead of the 
words “An excise duty or a countervailing duty as the case may be at such rate 

or rates ’’which are now to be found there. The original Act made no 

difference between excisable articles manufactured locally and those imported into 
the Province. The clauses of section 27 which have retained their original form 
and which have been quoted by me above, when read with the former opening 
words clearly indicate this . In the Devolution Rules (Part II dealing with the 
Provincial subjects) under the Government of India Act, Item 16 read as follows: 

"16. Excise, that is to say, the control of production, manufacture, possession, transport* 
purchase and sale of alcoholic liquor and intoxicating drugs, and the levying of excise duties and 
licence fees on or in relation to such articles, hut excluding, in the case of opium, control of 
cultivation, manufacture and sale for export.” 

This may be compared with preamble to the Bihar and Orissa Excise Act, 1915, 
as it originally stood. 

“ Whereas it is expedient to amend and re-enact the law in the^Province of Bihar and 
Orissa relating to the import, export, transport, manufacture, possession, and sale of certain 
Tdnds of liquor and intoxicating drugs; 

And whereas the previous sanction of the Governor-General has been obtained, under 
section 5 of the Indian CouncilsJAct, 1892, to the passing of this Act; 

It is hereby enacted as follows: — •” 

The word ‘'excise” was also given the same wide meaning in Entry 16. It included 
not only the control of production but also the control of purchase and sale of 
alcoholic liquor and the levying of excise duty in relation to the articles without 
indicating the place of their manufacture, that is to say, that they should be 
manufactured within the Province. 
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When the Government of India Act, 1935, was in the process of being 
drafted the White Paper proposals introduced a new scheme for division of 
resources available under the head of excise duties It was recommended that 
the federating units should be allotted a share of the yield of excise duty on 
goods produced, other than those specifically assigned to the Provinces This was 
given effect to by including in the Government of India Act, 1935, two entries 
which were Entry No 45 of List I (which corresponded to Entry 84 of List I of 
the present Constitution) and Entry 40 m Ltst II (which corresponded to Entry 51 
of List II offthc present Constitution) When the Government of India Act, 1935 
was passed it was possible for the first tune to impose countervailing duties The 
intention was that taxation in the matter of excisable goods should be uniform 
in India and one Province should not try to take advantage o' another Province 
by exporting excise free goods, thus making them bounty fed By this means 
duties of excise on all goods of the same kind could be kept uniform But the 
Excise Acts in India, including the Bihar and Orissa Act, were not harmonious 
with the constitutional provision They made no distinction between duties of 
excise levied on goods produced locally and duties of excise levied on goods 
which were imported into or transported within the Province They would have, 
after the enactment of the Government of India Act, 1935 been rendered ulira 
vires if the duty was unequal m such a way as to make it more on imported goods 
unless they were amended suitably Instead of amending them by the ordinary 
legislative process which would have been cumberous and slow, recourse was 
taken to the power to adapt laws given by section 293 of the Government of 
India Act, 1935 It provided — 

*• 293 Adaptation of existing Indian laws etc— His Majesty may by Order In Council lo be 
ro3de at any time after the passing of this Act provide that as from such date as may be 
specified in the Order, any law in force m British India or in any part of British India shall 
until repealed or amended by a competent Legislature or other comp*tcnt authority, have 
eflect subject to such adaptations and modifications as appear to His Majesty to be necessary or 
expedient for bringing the provisions of that law into accord with the provisions thereof which 
reconstitute under different names Governments and authorities in India and prescribe the 
■distribution of legislative and executive powers between tbe Federation and the Provinces 

Provided that no such law as aforesaid shall be made applicable to any Federated State by 
an Order m Council made under this section. 

In this lection the express on * law * does not include an Act of Parliament, but include* 
any ordinance, order, bye-law, rule or regulation bavmg in British India the force of Jaw ’* 


Thus by an Order-m-Council, which was called the Government of India (Adapta 
tion of Indian Laws) Order, 1937, section 27 of the Bihar and Orissa Excise Act 
was adapted to read as we find it today. The opening words were altered to 
mention countervailing duties also This a Captation was made not only in the 
Bihar and Onssa Act but every Excise and Abkan Act in the rest of India and 
was intended to bring all Excise Acts into accord with the distribution of legis- 
lative powers as indicated in section 293 In all those Acts, previously a duty was 
leviable not only on excisable goods produced m the Province but also imported 
from outside The duties could be at different rates After the Adaptation of 
Laws Order the duty was leviable on excisable goods but a countervailing duty 
at the same or lower rates was leviable on goods imported from outside The 
duties of excise on imported goods became counjervailmgduties The adaptation 
■was effective as a valid law beyond the challenge of Courts by virtue of clause (3) 
of the order which read 


“t 3 .? 1 - I 0 ! 120 . mentioned m Ihe Schedule to this Ord r.hall unlit repealed or 
amended by a competent Legislature or other competent authority have effect subject to the 
It directed by those Schedules lo be made therein or, ifiti* so 

directed, shall cease to have effect 


Where, therefore, the rate of duty on imported goods was more than the rate of 
duty on the locally produced goods the duty was pro tanta cut down The 
Adaptation of Laws Order came into force on 1st April, 1937, when Part II of the 
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Government of India Act, 1935, commenced and the notification imposing uniform 
excise and countervailing duties was then issued. The same Act has continued 
till today and although the Government of India Act, 1935, is repealed the 
scheme of division of excise duties is today the same as it was under that Act. 

Now the argument is that the Bihar and Orissa Act is affected by the Entries 
and by the fact that there is no foreign liquor manufactured in the State. 
Historically the Bihar and Orissa Act continued to have force and effect by the 
authority of the Government of India Act, 1935, the Order-in-Council and the 
Adaptation of Laws Order. The existence of countervailing duty was not made 
dependent upon the manufacture of foreign liquor in the State. The Bihar and 
Orissa Act which provided for countervailing duty in anticipation of the produc- 
tion in the State was valid because it had force and effect by the combined 
operation of these provisions. 

_ The Constitution today permits the levy of excise duty on locally produced 
excisable, goods as well as countervailing duties on excisable goods produced 
outside the State and brought into the State. Existing Laws are preserved by 
Article 372 which reads: 

" 372. Continuance in force of existing lam and their adaptation : 

(1) Notwithstanding the repeal by this Constitution of the enactments referred to in 
Article 395 but subject to the other provisions of this Constitution, all the laws in force in the 
territory of India immediately before the commencement of this Constitution shall continue in 
force therein until altered or repealed or amended by a competent Legislature or other competent 
authority. 

(2) For the purpose of bringing the provisions of any law in force in the territory of 
India into accord with the provisions of this Constitution, the president may by order make such 
adaptations and modifications of such law, whether by way of repeal or amendment, as may be 
necessary or expedient, and provide that the law shall, as from such date as may be specified in 
the order, have effect subject to the adaptations and modifications so made, and any such 
adaptation or modification shall not be questioned in any Court of law. 

(3) Nothing in clause (2) shall be deemed— 

(o) to empower the President to make any adaptation or modification of any law after 
the expiration of three years from the commencement of this Constitution ; or 

(b) to prevent any competent Legislature or other competent authority from repealing 
or amending any law adapted or modified by the President under the said clause.” 

As the Bihar and Orissa Act continues to be valid it authorises that excisable 
goods produced in the State will bear countervailing duty. The two duties 
are not the same and countervailing duties are not conditioned by the 
manufacture of the goods of the same kind in the State. It is not stated 
that duties on foreign liquor brought into the States cannot be placed under the 
present Act simply because goods of the same kind are not produced in the 
State. 'fJ 

The history of legislation shows that adaptation was sufficient to bring the 
Bihar and Orissa Act in line with the requirements of the Constitution Act of 
1935. The adaptation made the Act valid vis-a-vis the Government of India Act, 
1935. When the Act was valid, the notification issued in 1937 was also valid. 
The Excise Acts, as adapted, continued to be law under- the Government of India 
Act, 1935. The present Constitution has made no change either in the distribu- 
tion of legislative power or the entries and has further said in Article 372 that all 
existing laws continue to be of full force and effect.. The imposition of counter- 
vailing duty at Rs. 40 per London proof gallon continued to be valid. 

The next question is whether the original duty alone would be sustained or 
also the enhanced duty which was introduced in 1961. In my judgment, if the 
old duty at the old rate is sustainable there is no reason why the absence of 
production- of foreign liquor in the State would make any difference to the 
•enhancement of the duty to Rs. 70 per London proof gallon. So long as the 
Act is valid, and that is beyond doubt, the notification can be changed. The 

s. c. J — 49 
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duty could always be made less and there is no reason why it could not be made 
more provided the imposition of duty on locally produced goods was not made 
lower If production of foreign liquor is not a condition precedent to the 
validity of the Act because of historical reasons there is no bar to the validity of 
the notification which takes its force from the valid Act The Constitution 
preserved certain taxes by Article 276 There the rate or incidence of the tax 
could not be changed for every change made the tax a new tax This is not the 
case under Article 372 which upholds the Act The notification takes its val dity 
from the Act 

I have attempted to show that the Act was valid under the Government of 
India Act, 1935, because the Adaptation of Laws Order could not be questioned 
in a Court of law and by reason of Article 372 the Act must be deemed to be 
valid even today The absence of manufacture of foreign liquor in the State thus 
makes no difference to the validity of the duty imposed and it can make no 
difference to the duty if reduced or increased by notification so long as it is not 
more than duty on locally produced goods I do not, therefore, find it necessary 
to say whether countervailing duties can only be imposed on imported articles 
when articles similar to those are produced or manufactured withta the State on 
which ordinary excise duty is levied That question I leave open because the Act 
being valid for other reasons, it is hardly necessary to decide the larger issue 

Finally, I find it sufficient to say that Article 301 or 304 (a) cannot come 
into play These Articles read 

“ 301 Freedom of trade, commerce and Intercourse — 

Subject to the other provisions of this Part trade commerce and intercourse throughout the 
territory of India shall be free ** 

• 304 Restrictions on trade commerce and intercourse among States — 

Notwithstanding anyth ng in Article 301 or Article 303 the Legislature of a State may 
by law- 

fa) impose on goods imported from other States any tax to which similar goods manu 
factuied or produced in that Sta e are subject, so however, as not to d scrim nate between 
goods so imported and goods so manufactured or produced , and 

V>) * * 

I fail to see what Article 304 (a) has to do with this matter Article 304 (a) 
imposes no ban but lifts the ban imposed by Articles 301 and 303 subject to one 
condition That article is enabling and prospective It is available in respect of 
other taxes such as sales tax etc imposed by the State Legislature In the matter 
of excise duties the State Legislature has competence even apart from 
Article 304 (o) because the power to impose duties of excise on alcoholic liquors 
for human consumption produced in the State and countervailing duties on 
similar liquors produced outside the State in India is already conferred by the 
legislative list The Bihar and Orissa Excise Act does not stand m need of 
support from Article 304 (o) ir Article 301 stands in the way there is Article 305 
which read previously 

- 305 Noth ng in Articles 301 and 303 shall affect the provisions of any exuling law 
exc pt in so far as the Pres dent may by order otherwise provide ” 

The amendment of Article 303 by the Constitution (Fourth amendment) Act, 1955, 
does not alter the net position The President has not made any order and so 
Articles 301 and 303 do not apply Article 304 (a) is an exception to Articles 30i 
and 303 and is not needed here m view of the power in the State Legislature by 
Entry 51 of List IT The Bihar and Onssa Act is therefore, sustain'd by 
Articles 305 and 372 independently of Article 304 (a) 

I am th-refore, of opinion that section 27 of the Bihar and Orissa Excise 
Act, 1915 was and is a valid enactment At no time since it was enacted, could 
it be challeng'd and it cannot be challenged today I do not think that the law 
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The circumstance that K A illegally occupied room No 26, or that P S ceased to occupy 
the same and had not paid the rent (which justified the decree for eviction under the Bombay Acl 
of 1947 or th3t various steps were taken to delay the execution of the decree for ejectment do not, 
In law, make the requisition order n ala fide , that order was not made because of any ammus aga®» i 
the appellants or for a purpose for which requisition could not be made 

Allotment to a homeless person is a public purpose It may not appear very right, on ground! 
of sentiment and propriety that a tenant, who has behaved badly towards a landlord be allotted 
the same premises after he had been evicted in execution of a decree of Court of law But allot 
merit to such a person « not against law, for, in pursuance of the practice obtaining, the allotment 
was made to K A the first informant of the vacancy 

No occasion arose in the ejectment suit for the Court to determine whether greater hardship 
would be caused to the landlord as tbe suit was uncontested There seems to be no good reason 
why the needs of the landlord be not deemed to be subservient to the requirements of public purpose 
as judged by the State Government 

If the 1918 Act by section 6 provides that the landlord cannot occupy tbe premise^ rendered 
vacant on the eviction of the tenant within a month of the notice to State Government of the 
vacancy there is no conflict between that provision and the discretionary power under section 17 of 
the 1947 Act 

Further K A is not a party to these proceedings and this also would prove fatal to the 
petition by the appellants who seek to quash the order of allotment to him. 

Per Sarkar, J (contra) The requisition made in this case was not for a public purpose contem- 
plated by the Act nor was the. power of requisition intended to be exercised in the circumstances 
of the case In a legal sense there has been a mala fide use of the power conferred by the Act. 

The omission of the Court to state the reasons in its order for ejectment would not show that H 
was notpassed on the ground of the Iona fide personal requirement of the premises by the landlord. 
It cannot be that the power under the Requisition Act was intended to annul the decision under the 
Rent Act and restore the possession to an evicted person— one who knew that rents bad not been 
paid and that he was occupying the premises free The requisitioning authorities fully aware of the 
facts of the hugauon completely misconceived their powers under the Requisitioning Act. 

To give the Requisitioning Act preference over the Rent Act would be to hold that a general 
statute overrides a special one The present is precisely a case of that kind 

Appeal by Special Leave from the Judgment and Order, dated the 13th/ 
14th September, 1960, of the Maharashtra High Court in Appeal No 14 
of 1960 

A V Viswanalha Sastri, Senior Advocate, ( B R Agarnala, Advocate, 
and H K Purl, Advocate, for Mis Gagrat & Co . with him), for Appellants 

Purushottam Tnkumdas, Senior Advocate, (B R. G K Achar, ^Advocate, for 
R, H. Dhebar, Advocate, with him), for Respondents 

The Court delivered the following Judgments — 

Sarkar, J —The appellants are trustees of a certain trust which owns a big 
block of buildings situate at Matunga in the city of Bombay The rooms in this 
block of buildings are let our to vanous tenants One P S Nambiar was a tenant 
of room No 26 id this block for a long time He had left the room without 
informing the appellants and having put one K A Nambiar m possession It is not 
known when P S Nambiar left The appellants never accepted K A Nambiar 
or any one else as the tenant No rent had been paid in respect of the room 
since 1st January, 1956, which was prior thereto being paid m the name of 
P S Nambiar 


Th appellants terminated the tenancy of P S Nambiar by a notice to quit, 
expiring on 31st December, 1957, and thereafter on 26lh March, 1958, filed a suit 
in the Court of Small Causes, Bombay, against P. S Nambiar and K. A Nambiar 
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f0 7t C0 ? ry .T Of P° sscss ‘ on °f the room, P. S. Nambiar being sued as the tenant 
and K. A. Nambiar as the person in occupation of the room. The grounds on 
which ejectment was sought were that ( 1 ) p. S. Nambiar had sublet the room 
without the permission of the appellants, (2) he had been in arrears with his rent 
trom 1st January, 1956 and (3) the premises were required by the appellants for 
their own use and occupation. On proof of any of these grounds an ejectment 
decree could be passed against the tenant under the provisions of the Bombay 
Rents, Hotel and Lodging House Rates Control Act, 1947, hereafter referred to 
as the Rent Act. The defendants could not be personally served and eventually 
service of the summons was effected by affixing it on the room. That was due 
service of the summons but the defendants did not enter appearance to the suit. 
Evidence was led on behalf of the appellants to prove that the rents were in arrear 
»s stated and that they required the room reasonably and bona fide for their 
own use and occupation as such trustees. No evidence appears to have been 
Jed as to any subletting by P. S. Nambiar. So this ground of eviction may be 
left out of consideration. 

An ex parte decree in ej'ectment was passed in the suit on 18th August, 1958. 
The execution of that decree was obstructed in various ways including an appli- 
cation by K. A. Nambiar to set aside the decree on the ground of non-service of 
summons which was dismissed by the trial Court and an appeal from that order 
also failed. Eventually the appellants obtained possession of the room on 
30th April, 1959 On next day, that is, 1st May, 1959, K. A. Nambiar wrote to 
the Controller of Accommodation appointed under the Bombay Land Requisition 
Act, 1948, stating that he was evicted from the room in execution of a decree and 
requesting that the room be requisitioned and allotted to him under the 
Requisition Act as he had no other accommodation. Thereafter, by a notice 
dated 1 1th July, 1959, the appellants were called upon to show cause why the room 
should not be requisitioned under the Act and after certain enquiries had been made, 
an order was passed on 10th September, 1959, declaring the room to be vacant and 
requisitioning it and by another order, dated the same day, it was allotted to 
K. A. Nambiar. The appellants took certain steps under the Requisition Act in 
the nature of an appeal to have these orders annulled but their attempts were 
unsuccessful. 

On 30th September, 1959, the appellants moved the High Court at Bombay 
under Article 226 of the Constitution for a writ directing the State of Bombay and 
the Accommodation Officer appointed under the Requisition Act to withdraw the 
orders of requisition and allotment and also for a writ quashing these orders. 
The petition was heard by a learned Single Judge of the High Court who dismissed 
it. The appellants then went 'up to a Division Bench in appeal against the judg- 
ment of the learned lingle Judge but in this appeal also they were unsuccessful. 
They have now appealed to this Court with Special Leave. 

On behalf of the appellants it was pointed out that the premises which could 
be requisitioned under the Act were defined as any “building or part of a building 
let or intended to be let separately”. It was said that where a building or a part 
of it was not intended to be let, it would not be premises and the intention to let had 
to be determined at the date of the order of requisition. It was, therefore, contended 
that as the appellants had obtained an ejectment decree on the ground that they 
wanted to occupy the room themselves, they did not intend to let it out and so,_ in 
the absence of such intention at the date of requisition, the room was not premises 
within the Act and could not be requisitioned. According to the appellants the order 
of requisition was hence bad. This argument does notseemtome to be wellfounded. 

The words “let or intended to be lets eparately” are only applicable to a part of a 
building for there is no question of a whole building being let separately; a whole 
building is not joint with anything else separately from which it can be let. That 
being so, it seems to me that the words ‘‘let or intended to be let” were used only 
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to indicate that a part of a building is not to be understood as premises capable of 
being requisitioned unless Ibe landlord let it or intended to let it separately from the 
rest which might be in his occupation The reason for treating a part oi the but 
ding in this way was apparently that that it would cause hardship to a landlord to 
force him to accept in a part of his house a stranger as a tenant A part of building 
was considered by the statute to befit for requisition only when the landlord had 
out of his free choice let it separately from the rest or intended so to Jet it Such a 
view would be understandable for m such a case there would be no question of 
any hardship on him. 

The words 1 intended to be let” did not, m my view, therefore refer to any 
intention to let actually existing at the time of the requisition They had been 
used to indicate that a part of a building which had never been let betore would 
not be premises within the Act unless the lessor had intended to let it separately at 
any time It would not be taking an unreasonable view to hold that if it is 
once proved that the landlord had at any time intended to let a part separately, 
it would for all time to come be premises within the Act, for if once the land 
lord had wanted to let out the part, the letting could not cause any hardship to 
him If the Act thereafter did not take any notice of any change in the landlord s 
mind regarding the letting of a part, that would only mean that it did not think it 
right to give him the luxury of changing his mmd from time to time That dots 
not seem to me to be an unnatural interpretation of the Act 

Again, the definition does not say that the building or a part of it must have 
been intended to be let at the date of the requisition I find no justification 
either in the context or the intendment of the Act to warrant the addition of words 
to that definition to support the appellant's contention Furthermore, if the words 
"intended to be let” were meant to refer to an intention at the time of requisition, 
it had also to be held that the word ‘let ' meant that the premises to be requisi 
Uoned were let at the time of requisition That would, of course, be absurd for 
what could be requisitioned under the Act was what was not let and not occupied 
by a landlord or a tenant, namely, vacant premises I am, therefore, unable to 
agree that the room was not "premises” within the definition of that word m the 
Act. The order of requisition is not open to challenge on the ground that it 
related to premises as defined m the Act. 

That however does not, in my opinion, conclude the matter I confess that 
this case has caused me great anxiety but having given Jt the utmost thought that 
I could, I have not been able to persuade myself that the orders that were made in 
this case can be sustained I think that though they may be within the letter of 
the Act, they are not within its spirit or intendment In my view, the requisition 
made in th»s case was not for a public purpose contemplated by the Act nor was 
the power of requisition conferred by the Act intended to be exercised m the 
circumstances that prevailed There has been in a legal sense, a molajide use of the 
powers conferred by it I proceed to set out the reasons which haveled me to this 
view 1 should state here that this aspect of the matter bad not been presented 
to the High Court for its consideration 

Under the Act premises could be requisitioned only for a public purpose 
Public purpose would no doubt include the purpose of finding a shelter for a 
homeless person This has indeed been held by this Court in The State oj 
Bombay v Bharjt Munjl 1 A person evicted from a premises in his occupation 
may be a homeless person Now in the present case the requisition had been made 
for K A Nambiar He had no doubt been evicted from the premises in ques- 
tion I will assume he had no other home in which he could take shelter and 
that he was a homeless person But the question still remains whether he was a 
homeless person within the contemplation of the Act, that is, whether his require 
ment was a public purpose within the Act I do not think he was 


1 (1935) SCJ 10 (19o5) ISCIt 777 
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a tenant who had been evicted from them on the ground that he had not paid 
rent I find no distinction between that case and one allotting premises to a 
person who has been directed by a Court to be evicted on the ground that the 
landlord is entitled to their possession in preference to the person in whose right 
he was there In my view, the Requisition Act was not intended to be utilised for 
putting the evicted person back in possession in either case, m each case the 
requisition would he mala fide The requisitioning authorities were fully aware of 
all the facts of the litigation between the appellants and the Nambiars and I cannot 
help wondering how notwithstanding that they thought fit to make the order of 
requisition l do not wish to say that they deliberately set the decree of Court 
at naught but I am clearly of opinion that they completely misconceived their 
powers under the Requisition Act 

There is yet another aspect of the case which has led me to the view that 
the requisition order was outside the Act I have already stated that the Rent 
Act provides by section 13 (1) (g) that an order of eviction may be made against a 
tenant where the premises are reasonably and bona fide required by the landlord 
for his own occupation Section 17 of the Act states that where a decree for 
eviction has been passed on such a ground— I have held that the decree for evic- 
tion m the present case was passed on that ground— and the premises are not 
occupied withm a period of one month from the date the landlord recoven 
possession, the landlord is liable to a penalty of imprisonment or fine and, wh3t 
is important, the Court may also on the application of the evicted person order 
the landlord to place him in occupation of the premises on the original term* 
and conditions Now section 6 of the Requisition Act says that when premises 
become vacant as a result of the tenant having been evicted, the landlord shall 
give intimation of the vacancy to the prescribed authority within seven days and 
he shall not occupy the premises or permit them to be occupied by anyone before 
giving the intimation of vacancy and also for one month from the date when 
the intimation given is received by the authority It would appear, therefore, 
that a conflict will arise between the two Acts if both were applicable at the 
same time in a case where the tenant has been evicted on the ground that the 
landlord required the premises for personal occupation , under one the landlord 
has to occupy the premises within a month while under the other he cannot 
occupy them for a month or longer This conflict must be harmonised and the 
only way to do so is to say that the Requisition Act does not apply to a case 
where the landlord has been permitted to recover possession for his own occupa- 
tion This would leave both the Acts a fair field on which to operate Other- 
wise the provision of the Rent Act requiring the landlord to occupy the premises 
earlier referred to would become completely ineffective I may also add that the 
Rent Act is a special law dealing with the relations between landlords and tenants 
while the Requisition Act is a general Act dealing with the requisition of all 
vacant premises To give the Requisition Act preference over the Rent Act 
would be to hold that a general statute overrides a special one This would be 
against the accepted canons of interpretation To my mind, this affords a further 
ground for saymg that it was not intended that the Requisition Act would apply 
to such a case The present is precisely a case of the same kind 

A suggestion was made on behalf of the respondents that the order of requisi- 
tion and the order of allotment were separate and that being so the requisition 
order would not become invalid because the allotment had been made to a person 
to whom it could not be made under the Act I should at once state that in the 
view that I have earlier taken, the question does not arise for m my view the 
requisition order made in this case was itself bad for no requisition could be 
made ta a case where a landlord has been held entitled by Court to evict the 
tenant as he requires the premises for his personal occupation. I will also consider 
the argument apart from this aspect of the case I do not think that the two 
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orders were separate. Assume however that they were so. Even then ex concessis 
the °rd er of allotment is outside the Act and therefore bad. If both were good 
or both were bad, it would be to no purpose to discuss whether there were two 
orders or one. The allotment order has, therefore, in any event, to go. If the 
allotment order was unjustified, the requisition order would also fall, for it is not 
said that there was any homeless person other than K.A. Nambiar to whom the 
allotment had been made, for whom it was necessary to requisition the premises. 

I do not think the Act contemplates a requisition in vacuo ; there must be a 
public, that Is to say, a prospective or actually homeless person in view before a 
requisition can be made. I think that there are observations in Bhanji Munji's case 1 
supporting that view. It is not in dispute that in this case there was no homeless 
person prospective or actual to the knowledge of the requisitioning authorities 
who required accommodation, except K.A. Nambiar. He had given intimation 
of the vacancy and had at the same time requested that the room be requisitioned 
and allotted to him. Both the orders were besides made on the same day. 

It is obvious that the two orders are connected and, therefore, really one. The 
contention that the orders were separate is, to my mind, too naive to be accepted. 
There is in the present case, therefore, really one order and that must go. 

In the course of the hearing in this Court our attention was repeatedly 
drawn to the fact that this was a case of a “suppressed vacancy”. What was 
meant by “suppressed vacancy” was that the appllants had failed to give notice of 
the vacancy as required by section 6 of the Requisition Act. On the facts, it has 
to be held that the appellants had not given the necessary notice. But I do not see 
that that makes any difference to the present case. The Requisition Act nowhere 
says that larger powers of requisition may be exercised where the required notice 
has not been given. Those powers are the same whether notice has or has not 
been given. AH that the Act says is that on the failure to give notice the landlord 
would incur a penalty by way of imprisonment or fine: see section 6 (5). I find 
nothing in the case of Bhanji Munji 1 contrary to this view or contrary to anything 
that I have said in this judgment. 

I would for these reasons allow the appeal with costs throughout. 

Raghubar Dayal, /.—(for himself and on behalf of Ramaswami, /.).— The 
appellants, in this appeal by Special Leave, are the trustees-owners of Kutchi House 
situate at Brahmanwada Road, Matunga, Bombay. They purchased the property 
in 1948. 

One P. S. Nambiar was at the time tenant in occupation of room No. 26 on 
the second floor of the Kutchi House. He paid rent at Rs. 20-68 per month 
exclusive of electricity. He did not pay rent from 1st January, 1956. He left the 
premises sometime without informing the appellants and after putting K.A. 
Nambiar in possession of the room. In 1958 the appellants sued for ejectment of 
P.S. Nambiar and K.A. Nambiar from room No. 26 in the Court of Small Causes, 
Bombay, on grounds: 

" (a) that the defendant P. S. Nambiar has sublet and/or assigned his interest in the suit premise* 
without the permission of the plaintiffs and in breach of the provisions of Bombay Act LVII of 1947 ; 

(4) that the said defendant No. 1 has been in arrears of rent and/or compensation from 1st 
January, 1956 at the rate of Rs. 20.68 exclusive of electricity charges ; and 

(e) that the premises are required by the plaintiffs for their own use and occupation hero fidt 
and reasonably”. 

On any of these grounds the landlord could evict the tenant in view of the provi-' 
sions of section 13 of Act (LVI of 1947) viz., the Bombay Rents, Hotel and Lodg- 
ing House Rates Control Act, 1947 (hereinafter called the Rent Act). The procee- 
dings were to be taken in the Court of Small Causes, Bombay, in view of section 28 
of that Act. 


s. c. J.— 50 


1. (1955) S.C.J. 10: (1955)1 S.C.R. 777. 
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The suit was decreed ex parte on 5th August, 1958 The decree directed 
the defendants to vacate the room by 16th August, 1958 The decree-holders 
actually got possession of the room on 30th April, 1959, as proceedings were taken 
against K.A Ramakrishnan who had obstructed the execution of the warrant of 
possession on 30th September, 1958 and as K.A Nambiar also took proceedings 
for the setting aside of the ex parte decree 

On 1st May, 1959, K A. Nambiar applied to the Controller of Accommodation 
for requisitioning the premises, room No 26, under the Bombay Land Requisition 
Act, 1948 (XXXIII of 1948) hereinafter called the Act, and for allotting it 
to him as he had been evicted therefrom on 30th April, 1959 On 11th July the 
Accommodation Officer issued a notice to the appellants to show cause why the 
room be not requisitioned under the Act The appellants showed cause and, by 
his letter, dated l?th August, 1959, the Accommodation Officer informed the appel- 
lants that on the evidence available to him he had come to the conclusion that it 
was a case of suppressed vacancy Against the order of the Accommodation Officer 
the appellants appealed to the Government of Bombay ^ 

On 10th September, 1959 the Government of Bombay issued the requisition 
order It reads 

* Whereas, on mqiury it u found that the premises specified below liad become vacant on the 
30th day of Aped, 1959 

Now therefore in exercise of the powers conferred by clause fa) of sub-section (4) of section 6 
of the Bombay Land Requisition Act, 1948 (Bombay Act XXXUI of 1948), the Government of 
Bombay, is pleased to declare that the said premises had become vacant after 4th December, 1 9*7 and 
to requisition the said premises for a public purpose, namely, for housing a homeless person- 

Br onuses 

Room No 26 2nd Floor, Kutchi House, etc 

By the order and m the name of the Governor of Bombay, 

Sd/ 

Accommodation Officer ' 

On 12th September, room No 26 was allotted to KA Nambiar He was 
required to pay to the landlord on behalf of the Government, in advance, on 
or before the 10th day of every month, compensation at the rate of Rs 20-68 per 
month in respect of the premises and to send to the Controller of Accommodation 
a certificate of such payment counter-signed by the landlord on or before the 15th 
day of each month 

The appellants then addressed an application to the Revenue Minister on 
14th September, 1959 On 25th September, the Deputy Minister of Revenue inter- 
viewed the representatives of the appellants m the presence of K .A Nambiar and 
the Controller of Accommodation 

On 30th September, the appellants filed apetitionin the High Court of Bombay 
against the State of Bombay and the Accommodation Officer, Bombay, inter alia for 
the issue of a writ of mandamus under Article 226 of the Constitution against the 
respondents directing them to cancel or withdraw the orders of requisition and 
allotment. The petition was contested by the respondents The learned single 
Judge who heard the petition held that room No 26 came within the definition 
of ‘premises’ and that the requisition order was not mala fide The contention to 
the effect that the appellants had given necessary intimation of vacancy by their 
letter, dated 3rd May, 1959, was not pressed in view of the denial of the receipt 
of any such notice by the Government The other contention about the requi- 
sition order being against the pronounced policy of the Government was rejected 
The result was that the appellants’ petition was dismissed. 
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could not be said to be intended to be let on the ejectment of the Nambiars on 
30th April, 1959 and therefore did not come withm term ‘premises’. The argument 
is that the intention about the letting of the building or part of it is not to be deter- 
mined once for all when it is let but is to be determined on each occasion the part 
of the building falls vacant If the same intention exists then, the part of the build- 
ing will answer the definition of premises, but if such an intention does not exist 
and the landlord intends to occupy the building himself or even does not intend 
to let it the building would not come within the definition of the word ‘premises’ 
We consider this argument unsound If accepted, the purpose of the Act will be 
mostly defeated While the object of the Rent Act was to control the rent 
payable by a tenant and his eviction from the premises, the object of the Act 
was to requisition premises for making them available to the persons in need of 
accommodation Both sections 5 and 6 empower the State Government to 
requisition land or premises for a public purpose The Government has to have 
complete control over the buildings from the time the Requisition Act came into 
force, so that it could effectively meet the requirements of the persons in need of 
accommodation Such a control has been given to the Government by the 
provisions of the Act <, 

The word ‘premises’ means, as already stated, any building or part of a 
building let or intended to be let separately It has been urged for the appellant 
that the expression ‘let or intended to be let separately’ govern both the word 
‘building and the expression ‘part of a building’ We are of the view that this 
is not really so and that this expression governs only the clause ‘part of a 
building ’ ‘Intended to be let separately’ cannot have any reasonable meaning 
with reference to a building There is no question of Us being intended to be let 
separately. It is to be let or not to be let. 'Let or intended to be let separately 
can apply only to the letting of a part of a building as rightly a landlord of a 
building u not to be forced to let a part of the building when he be in occupa- 
tion of it It follows then that all buildings, irrespective of the fact whether they 
were let or were intended to beletat the time the Act came into force came 
within the expression ‘premises’ and therefore could be requisitioned by the 
Government if the requirements of sections 5 and 6 were satisfied If the build- 
ings come under the control of the Government from the date of the enforcement 
of the Act, there is no reason why part of a buildmg which was let or which 
was intended to be let separately on such a date be not thereafter under the 
control of the Government for the purposes of the Act It would be impracti- 
cable to decide every time a part of a building fell vacant, whether the landlord 
intends or does not intend to let it It appears that the Act contemplated every 
building to be available for letting whenever it fell vacant be it in the occupation 
of the tenant or of the landlord at the time the Act came into force, as sub- 
section (1) of section 6 contemplates premises becoming vacant after the date of 
the notification by the State Government under that section by reason of the 
landlord ceasing to occupy premises or by reason of the release of Uje premises 
from requisition The premises on the landlord’s ceasing to occupy them, 
become vacant and therefore subject to an order of requisition by the State 
Government So long as the landlord was occupying the buildmg or part of a 
building, it would not come within the definition of ‘premises' if the argument 
for the appellants that the intention to let must be determined on each occasion 
of a buildmg or part of a building falling vacant The expression ‘premises’ in 
section 6 (1) of the Act clearly contemplates buildings in the occupation of th* 
landlord, buildings which were neither let nor could possibly be said during 
the period of occupation to be intended to be let. We are therefore of the view 
that from the date of the enforcement of the Act. every buildmg comes within 
the expression ‘premises’ and that a part of a building comes within the expression 
if it is let or if it is intended to be let separately on that date Room No 26, 
which had been let, was ‘premises’ within the meaning of that term in the Act 
The fact that the appellants got the Nambiars ejected from room No 26 on the 
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ground that they themselves reasonably and bom fide required the premises for 
their use and intended to occupy it, does not make room No. 26 cease to be 
premises’. 

The second contention about the premises being not vacant when requisitioned 
has no force. There is no doubt that the Government can requisition premises 
which are vacant. Sub-section (2) of section 6 requires the landlord to give 
notice of the vacancy of the premises within a week of its falling vacant. If 
such notice is received and the Government requisitions the building within a 
month of receiving the notice, no question about the vacancy of the premises can 
arise for determination. If no such intimation is given by the landlord, the 
proviso to clause (a) of sub-section (4) of section 6 requires the State Government 
i° m _ake such enquiry as it deems fit and make a declaration in the order of 
requisition itself that the premises were vacant or had become vacant on or after 
the date of the notification under sub-section (1) of section 6. Such a declaration 
is made conclusive evidence of the premises being vacant or having become 
vacant.* Such a declaration is made in the requisition order dated 10th September, 
1956, requisitioning the premises in suit. It is therefore not open to the 
appellant to urge successfully that the premises in suit did not become vacant or 
were not vacant when the requisition order was passed. 

It may be further mentioned that the premises became vacant in view of 
sub-section (1) of section 6 and Explanation to section 6 when the tenant ceased 
to occupy it due to eviction in execution of the decree secured by the appellant. 
The premises became vacant on 30th April, 1959. The fact that the appellants 
secured the eviction of P.S. Nambiar and K.A. Nambiar inter alia on the ground 
that they required the premises for their use, does not affect the question of ihe 
premises becoming vacant on 30th April. Even if the appellants had actually 
occupied the premises after 30th April, 1959, of which there is no good evidence 
On record, the fact remains that the premises had become vacant on the eviction 
of the tenant. In view of these considerations, we reject the second conten- 
tion. 

The other contention is that the requisition order was made mala fide. 
There is no allegation that t be State Government is in any way interested in 
K.A. Nambiar in whose favour the allotment order was made after the requisi- 
tioning of the premises. Mala fides are alleged merely on the ground that the 
premises were requisitioned for allotting them to K.A. Nambiar who had 
illegally occupied them when P.S. Nambiar ceased to occupy them, bad not paid 
the rent to the landlords-appellants, took various steps to delay the execution of 
the decree for ejectment secured by the landlords-appellants and applied to the 
Accommodation Officer for allotment of the bouse on the day following the 
ejectment. Tfhese circumstances do not, in law, make the requisition order 
mala fide when the order was not made on account of any animus against the 
appellants or for a purpose for which requisition could not have been 
made. 

Sub-section (4) of section 6 empowers the State Government to requisition 
premises for a public purpose. It has been held that requisitioning the premises 
for allotment to a person who is homeless i.e., who has no premises to occupy, 
would be requisitioning for a public purpose, vide The State of Bombay v. 
Bhanji Munji 1 where this Court said at p. 785: 

“ If therefore a vacancy is allotted to a person who is in fact houseless, the purpose is fulfilled.” 

It may not appear very right, on grounds of sentiment and propriety, that a 
tenant who has not behaved properly towards the landlord and had been remiss 
in his duties as a reasonable tenant be allotted the same premises after he had 
been evicted in execution of a decree passed by a Court of law in pursuance of 


1. (1955 )S.C.J. 10: (1955) 1 S.CJR. 777. 
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the practice that the first informant of the existence of a suppressed vacancy would 
be allotted those premises but allotment to such a person is not against the Jaw. 
One homeless person is as good as another The conditions of allotment of 
requisitioned premises ensure that the landlord would not be put to any further 
trouble so far as the collection of rent is concerned 

Section 8 B of the Act empowers the State Government to realise the 
dues which the allottee has to pay and has failed to pay as arrears of land 
revenue The allotment order Exhibit J dated 12th September, 1959, required 
the allottee to deposit a certain sum by way of security for the due 
observance of the terms and conditions subject to which the allotment was 
made It also required the allottee to pay to the landlord in advance on 
or before the 10th day of every month, compensation at the rate of Rs 20*68 
per month in respect of the premises The allotment order is subject to 
some other conditions also which in the ultimate analysis enures to the 
benefit of the landlord 

It has been further urged that homeless person does not include oae who 
has been evicted on the ground that the landlord requires the premises for his 
own use and occupation as the decree for ejectment on such a ground can be 
passed only if the Court is satisfied that having regard to the circumstances of the 
case, including the question whether other reasonable accommodation will be 
available for the landlord or the tenant, greater hardship would not be caused 
by passing the decree than by refusing to pass it 

Section 13 (I)(g) of the Rent Act entitles the landlord to recover possession 
of the premises if the Court is satisfied that the premises are reasonably and 
bom fide required by the landlord for occupation by himself or by any person 
for whose benefit the premises are held or where the landlord is a trustee of a 
public charitable trust that the premises arc required for occupation for the pur- 
poses of the trust It is open to doubt whether a trustee-landlord, as the 
plaintiffs appellants are, can be said to require the premises for occupation for 
himself The first part of section 13 (I) (g) appears to contemplate persons who 
receive or are entitled to receive rents on their own account and not to persons 
who receive or are entitled to receive rents as a trustee A trustee landlord can 
require the premises under section 13 (1) (g) for occupation for purposes of the 
trust. The trustee landlord himself need not be a homeless person No occasion 
arose m the ejectment suit for the Court to determine whether reasonable 
accommodation was available for the tenant and whether greater hardship would 
be caused to the landlord if no ejectment be ordered as the suit was uncontested 

The provisions of section 13 (2 A) of the Rent Act show that the needs of 
the Armed Forces of the Union or their families get precedence over the 
needs of the landlord. The needs of the landlord therefore are not such 
a controlling factor as to override the provisions of the Act if the 
requisition of the premises in suit comes within them Requisition under 
the Act is for a public purpose and there seems to be no good reason why the 
ne**ds of the landlord be not deemed subservient to the requirements of public 
purpose as judged by the State Government 

Another ground for the non applicability of the Act to such ejected person 
is urged on the basis of the provisions of section 17 of the Rent Act Sub- 
section (I) of section 17 empowers the Court to order the landlord to re-allot 
the premises to the tenant who had been evicted therefrom m case the landlord 
does not occupy the premises within a period of one month or if the landlord 
re allots the premises to another person within a year of the tenant s eviction 
The Cojft has a discretion to pass such an order on the application of the tenant 
If the Act provides by s-ction 6 that the landlord cannot occupy the premises 
which had become vacant on the eviction of the tenant within a month of the 
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To hold that the benefit of the Act cannot be given to persons evicted on 
the ground that the landlord required the premises for bis use would not only 
deprive the evicted person from getting the premises allotted to himself but would 
also deprive many other homeless persons besides some special class of persons 
allotments to whom would clearly come within public purpose. Merely because 
there is a possibility of the evicted person getting allotted the premises he had 
been evicted from, does not appear to us to be good reason for holding that the 
provisions of section 6 of the Act do not apply to the requisitioning of premises 
when the premises became vacant on the eviction of a tenant by a civil Court 
on the ground that the landlord required the premisej for his own use. 

K. A. Nambiar is no party to these proceedings and this should also prove 
fatal to the writ petition by the appellants when the appellants seek the quashing 
of the order of requisition and the order of allotment to K. A. Nambiar. 

We therefore agree with the High Court that the requisition order cannot be 
said to be mala fide. The result will be that the appeal fails and is dismissed 
with costs. 

order op the court — In accordance with the opinion of the majority the 
.appeal is dismissed with costs. 

K. G. S. * Appeal dismissed. 
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It is only by way of abundant caution that the instrument of transfer of shares was got executed 
and lodged with the company along with the scrip The tlaim based on the transfer was within the 
purview of Article 11 Even with regard to this claim the Courts below have rightly held that the 
Beard acted mala fide in refusing to register the transfer 

Clause 6 of the Memorandum of Association which states that the company and the Maharaja 
(previous holder of shares) proposed to enter into an agreement, only shows that there was a proposal 
but not A concluded agreement and there was no obligation on the Maharaja to execute the agree 
ment The argument in the High Court that the refusal was based on the refusal of the State to enter 
into the proposed agreement was only an after thought [tide the letter dated 17th March, 19o3, assur- 
ing the Imperial Bank that the registration would be effected shortly) 

Further the directors cannot exercise their powcis under Article 11 to force the State to enter 
into the proposed agreement 

The power under Article 1 1 to refuse registration is a discretionary power , it must be exercised 
reasonably and in good Cnth The Court can control the discretion if exercised 'capriciously or nek 
fide 

The contention that the petition was liable to be dismissed because the State had ashed for regis- 
tration in the name of the Secretary Finance Department could not be accepted , no such Objection 
was taken at all [Moreover the Attorney for the State, Sri S k Mandal by letter, dated 1st December, 
19a3, had called upon the company to record the name of the Stale in place of the Maharaja 

The name of the State of Onssa has, without sufficient reason been omitted and (here is also 
default in not entering in the register the fact of the Maharaja ceased to be a member The jurisdic- 
tion under section 38 is therefore attracted 

Appeal from the Judgment and Order dated the 5th September, 1960, of the 
Orissa High Court in Appeal under Orissa High Court Order No 4 of 1956 
N C. Chatlerjee and Ranadev Chaudhnri, Senior Advocates (0 S Chatterjee 
and S C, Majumdar, Advocates, with them), for Appellant 

C K Daphtary, Attorney General for India (N D Rarkhams and R N. 
Sachthey Advocates, with him), for Respondent No 1 
The Judgment of the Court was delivered by 

Bachavrat, J— On 29th November, 1947, the Indian Chemical Products, Ltd , a 
limited company, was incorporated having its registered offices in Baripada, Mayur- 
bhanj and in the town of Calcutta Its authorised capital is Rs 25 lakhs divided 
into 25,000 shares of Rs 100 each The company has seven shareholders The 
Maharaja of Mayurbhanj subscribed and paid for 7,500 shares The remaining Six 
shareholders hold 150 shares only AH the shareholders arc signatories to the memo- 
randum of association of the company The State of Orissa claims that by reason 
of the constitutional changes since the declaration of independence, all the shares 
held by the Maharaja of Mayurbhanj have now vested in it by operation o flaw. 
The State also based its claim to the shares on a formal instrument of transfer executed 
by the Maharaja On 16th March, 1950, the Government of Orissa lodged the share 
scrip andthelr&nsfer deed with the company, and requested it to make the necessary 
changes in the share register The Government as also the Maharaja, through his 
. agent, the Imperial Bank of India, repeatedly requested the company to register the 
Secretary to the Government of Orissa, Finance Department as the holder of the 
shares m place of the Maharaja There was protracted correspondence in the matter 
for over three years and eventually on 16th May, 1953 the Board of Directors of the 
company refused to register the transfer On 1st December, 1953, Sn S K Mandal, 
Attorney for the State of Orissa, requested the company to record the name of the 
State as the owner of the shares in the share register, but the company declined to do 
so On 9th February, 1955, the State of Orissa filed an application Under section 38 
of the Indian Companies Act, 1913 in the High Court of Onssa asking for rectifica- 
tion of the share register by inserting its name as the holder of the shares in place of 
the Maharaja The company and the Maharaja were impleaded as respondents- 
The application was contested by the company only On 22nd November, 1956, 
Ray. J. allowed the application On 13th September, 1957, he passed a supple- 
mental order directing the filing of the notice of rectification with the Registrar With- 
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require that the instrument of transfer shall be executed both by the transferor and 
the transferee A transmission by operation of law is not such a transfer In In re 
Bentham Mills Spinning Company 1 , James, LJ said 

In Tabic A the word transmission is put in contradistinction to the word ‘ transfer^ One 
me ans a transfer by the act of the partners the other means transmission by devolution of law 

Article 11 refers to transfers A devolution of title by operation of/awis not within 
its purview Being 3 restrictive provision, the article must be strictly construed 
In the instant case, the title to the shares vested m the Btate of Orissa by operation 
of law, and the State did not require an instrument of transfer from the Maharaja to 
complete its title Article 11 does not confer upon the Board of Directors a power 
to refuse recognition of such a devolution of title We may add that we express no 
opinion on the question whether such an article applies to an involuntary transfer 
of shares by a Court sale having regard to the provisions of Order 21, rule £0 of 
the Code of Civil Procedure with regard to the execution of necessary documents of 
transfer 

Clause 22 of the regulations in Table A read with Article 1 A confers pov.tr upon 
the Board of Directors to decline registration of transmission of title in consequence of 
the death or insolvency of a member In the instant case, there is no transmission 
of title in consequence of death or insolvency, and clause 22 has no application 
Under the Articles, the directors had therefore no power to refuse registration of the 
devolution of title on the State of Orissa by operation of law in consequence of the 
constitutional changes 

Though the State of Orissa had acquired title to the shares by operation oflaw, 
by way of abundant caution it obtained a deed of transfer and lodged it with the com 
pany together with the share scrip The transfer deed was duly stamped and com- 
plied with all the formalities required by law The claim of the State of Onssa 
based upon the transfer deed was within the purview of Article 11 Even with 
regard to this claim, the Courts below concurrently held that the Board of Directors 
acted mala fide in refusing to register the transfer This finding is amply supported 
by the materials on the record In spite of the fact that the State had filed with the 
company a certificate of the Collector of Stamp Revenue, West Bengal that no stamp 
duty was payable on the transfer, the company raised the objection that the transfer 
deed must be stamped To avoid this objection, the Government stamped the deed 
and again lodged it with the company For over three years, the directors delayed 
registration of the transfer on frivolous pretexts On 16th May, 1953, the directors 
Without assigning any reason declined to register the transfer Before the High 
Court, the company asserted that the registration was refused because the Maharaja 
of Mayurbhanj was under an obligation to execute an agreement conferring valuable 
rights on the company and the State of Orissa had failed to honour this obligation 
Reliance was placed on clause 6 of the company’s Memorandum of. Association, 
which stated that the company and the Maharaja proposed to enter fata An agree- 
ment and a copy of the proposed agreement was annexed Clause 6 shows that 
there was a proposal between the parties to enter into an agreement, but there was no 
concluded agreement between them, nor was there any binding obligation on the 
Maharaja to execute an agreement The directors could not use their power of 
declining to register the transfer under Article 1 1 for the purpose of forcing the State of 
Onssa to enter into the proposed agreement Actually, the reason given at the trial 
was an afterthought The Imperial Bank of India representing the Maharaja was 
pressing for registration of the transfer By its letter dated 17th March 1953, the 
company assured the Bank that the registration would be effected shortly 
Nevertheless, on 16th May, 1953 the directors capriciously refused to register the 
transfer 

The power under Article 1 1 to refuse registration of the transfer is a discretionary 
power The directors must exercise this power reasonably and m good faith The 
Court can control their discretion if they act capriciously or m bad faith The 


1 (1879) LR. 1! Ch- D 900,904 
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The Explanation was added to rule 3 by the Ordinance 2002 Ordinance 2004 (1947) was enacted 
to amend the Explanation by ad tl mg a comma after the words from a company carrying on a btumen 
and before the words to the whole of which and shall be always deemed to be therefrom the dale f 
from which the Ordinance of 2001 came into force ' 

Held that the Explanation applied to the computation of the profits of the chargeable accounting 
period 1st July 1944 to 16th October, 1944 Ordinance 2002 and Ordinance 2004 read together ren 
der clear the legislative intention to make the explanation retrospective Ordinance 2004 express Y 
awim.es. tbax the £*£{wt«tw« was m existence from, the dale when the Ordinance came into force and 
by deeming that the comma shall be deemed to be there from thedate from which the Ordin a n cc cam e 
into force it expressly assumes that the Explanation was also in force from that date The dividejldl 
are thus to be excluded in the computation of the taxable ireome of the assessee 

Rule 3 (1) is general and deals with all investments mentioned m rule 3 (2) Rule 3 (2) deal 1 
With investments of a certain business 1 1 bus ness which consists wholly or mainly >n the dealirg in or 
holding of investments The language of the Explanation is quite clear and by the words in rule 3 
(2) of the First Schedule to the Ordinance the following shall be added what was really meant was 
to add the Explanation below ride 3 (2) , 

Appeal by Special Leave from the Judgment and Order, dated the 6th September, 
1962 of the Madhya Pradesh High Court in Misc Civil Case No 108 of 1958 

I N Shroff, Advocate, for Appellant 

S T Desat, Senior Advocate (5 N Andley, Rameshwar Hath, P L Vohra and 
Mahtnder Naram, Advocates of A//r Rajmder Naraln 6? Co .with him), for Respon- 
dent 

The Judgment of the Court was delivered by 

Sikri,J — This appeal by Special Leave is directed against the judgment of the 
High Court of Madhya Pradesh in a reference made to it under section 46 of the 
Gwalior War Profits Tax. Ordinance, Samvat 2001 — hereinafter called the Ordi- 
nance Three questions were referred to the High Court by the War Profits Tax 
Commissioner, but wc are only concerned with question No 1, which reads as 
follows 

‘ Whether the dividend income of Rs II 09 332 received from the Binod Mills was chargeable 
under the War Profits Tax 7 

When the reference was first heard by the High Court three contentions were 
raised by M/s Binodram Balchand of Ujjam, respondents before us, hereinafter 
referred to as the assessees They were 

* (t) The assessees d d not deal in shares and their holdings in the B nod Mills Limited were 
purely in the nature of investments having no connections wiih their business as defined Jn section 
2 (5) read with rule 1 or Schedule I of the Gwalior War Profits Tax Ordinance The business of 
the secretaries, treasurers and agents of the B nod Metis Limited wh ch was carried on by them did 
not require any holding of the shares of the company and was not dependent on their investment 
m the said company 

(2) The dividend income accrued or arose from the profits of theBinodMills, Limited and as 
the Ordinance applied to the business earned on by th s company, the dividends were excluded 
under the Explanation to rule 3 (1) of Schedule I 

(3) The dividend income should be considered as income of the full accounting period le f 
from Diwali of 1943 to Diwali of 1944 and should be apportioned on that basis ” 

The High Court by its judgment, dated 19th April, 1957, accepted the first con- 
tention of the assessees and accordingly answered the question in their favour It 
did not deal with contentions Nos 2 and 3 The Commissioner appealed to this 
Court and this Court by itsjudgment dated 20th December 1961 , set aside the judgment 
or the High Court and answered the first contention in relation to question No I 
against the assessees and remanded the case to the High Court for the consideration 
of the other two contentions with reference to that question The High Court on 
remand accepted the second contention of the assessees and answered question No I , 
set wit above, us favour of the assessees The Commissioner having obtained Special 
Leave, the appeal is now before us for disposal 

A few facts may be given in order to appreciate the point that has been argued 
before us The assessees were, at the relevant time, the Managing Agents of the 
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Mills could not be included in the computation of its profits for the purposes of War Profits Tax 
and was consequently cot chargeable under the War Profits Tax Ordinance Learned Advocate- 
General appearing for the State did not dispute this position ’ 

Mr Shroff, the learned Coilnsel for the Commissioner contends, first, that the 
Explanation was not in existence at the relevant time, and, therefore, cannot be taken 
into consideration , secondly, that the Explanation is an Explanation to rule 3 (2) 
and not to mle 3 (l) and, therefore, cannot be used to explain rule 3 (1) Mr Shroff 
complains that the High Court was wrong in thinking that the Explanation formed 
part of Ordinance 2001, as it was originally promulgated The High Court seems to 
have been under this impression because in the order refusing leave to appeal to this 
Court the High Court observed 

* There was no omission at all on our part to consider the question whether the Explanation 
was prospective or not Indeed this question was never raised by the learned Advocate-General, 
appearing for the Department and it was rightly rot raised as the Explmvxi on was not added subse- 
quent to the promulgation of the Ordinance and the very basis of the assessment of the income of 
the asscssec was that rule 3 of Schedule I of the Ordinance togetherwiih the Explanation applied to 
the income received by the assessee during the period from Jst July, 1944 to I6th October, 1944" 
ft seems that Ordinance 2002 and Ordinance 20Q4 were not placed before the 
High Court and for this reason tt assumed that the Explanation was not addecfsubse- 
quent to the promulgation of the Ordinance 

But even if it was added subsequently, in our opinion, the Explanation applies to 
the computatior of the profits of the chargeable accounting period 1st July, 1944 to 
16th October, 1944 If we read Ordinance 2002 and Ordinance 2004 together the 
legislative intention to make the Explanation retrospective becomes clear Apart 
from Ordinance 2004, it would have been very arguable that the Explanation inserted 
by Ordinance 2002 was retrospective because it dealt with the computation of profits 
and would apply to all computation of profits and would apply to all computation of 
profits made by the Taxing Authorities after 28th February, 1946 But we need not 
go into this question because Ordinance 2004 expressly assumes that the Explanation 
was in existence from the date when the Ordinance came into force and no other 
meaning can be given to section 2 of Ordinance 2004 because by deeming that the 
comma shall be deemed to be there from the date from which the Ordinance came 
into force it expressly assumes that the Explanation was also in force from that date 
Accordingly we are not tnclmed to accept the first contention of Mr Shroff and wc 
must hold that the Explanation applies to the computation of profits of the chargeable 
accounting period 1st July, 1944 to 16th October, 1944 

Regarding the second contention, Mr Shroff says that Ordinance 2002 expressly 
provides that the Explanation shall be added in rule 3 (2) of the First Schedule to 
the Ordinance He further says that this Explanation is referred in Ordinance 2004 
as “ Explanation of sub-rule (2) of rule 3 of Schedule I ’ There is no doubt that 
Ordinance 2002 did purport to add this Explanation to rule 3 (2) but it seems to us 
that if we look at the language of the Explanation it was meant to be an Explanation 
not only to rule 3 (2) but to rule 3 (1) also First, the words “ the income from invest- 
ments to be included in the profits of the business under the provisions of this rule ” 
are coropietitasm and include income from investments both Under rule 1 (1) hnd 
rule 3 (2) Secondly, there is no reason why any distinction should have been made 
between investments mentioned in rule 3 (1) and investments mentioned in rule 
3 (2) Rule 3 (1) is general and deals with all investments from profits of all busines- 
ses and would include investments mentioned in rule 3 (2) Rule 3 (2) deals with 
investments of a certain business, i e , busmess which consists wholly or mainly in the 
dealing in or holding of investments We have not been able to appreciate why if 
Mr Shroff is right, was it necessary to distinguish between income from invest- 
ments mentioned in rule 3 (l) and income from investments mentioned m rule 3 (2) 
At any rate, the language of the Explanation is quite clear and it seems to us that by 
the words “ in rule 3 (2) of the First Schedule to the Ordinance, the! following shall 
be added" what was really meant was to add the Explanation below” rule 3 (2J 
In the result we agree with the High Court that the answer to the question referred 
should be in the negative The appeal accordingly fails and i s dismissed with costs 
V. S Appeals dismissed 
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